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I.  Fixitania’s REOFI breaches GATS Art. XVII and is not justified by para.2 of the Annex

on Financial Services.

1

I1. The fixed exchange-rate system is an export subsidy and is therefore per se prohibited

by the SCM agreement.
II.  Fixitania’s fixed exchange rate for the Fixi for Fixitanian exporters of national
relevance (ENR) violates GATT Article XV:4.

Statement of Facts

Legal Pleadings

I.  Fixitania’s REOFI breaches GATS Art. XVII and is not justified by para. 2 of the Annex

on Financial Services.

1. Fixitania’s REOFI violates the national treatment obligation in GATS Art. XVII.
a. The REOFT affects the supply of financial services.
b. The REOFT applies to like services provided by like foreign and domestic service
suppliers.
c. Fixitania’s savings guarantee scheme accords treatment less favourable to foreign
services than that accorded to domestic counterparts.

2. The REOFI does not fall under para. 2 of the Annex on Financial Services.

3. The REOFI is not excusable under the “public order” exception in GATS Art. XIV.
a. The FG’s program is not necessary to maintain public order.
b. Excluding foreign-owned banks from REOFI constitutes arbitrary and unjustifiable
discrimination and amounts to a disguised restriction on trade.

II. The fixed exchange-rate system constitutes an export subsidy and is therefore per se

prohibited by the SCM Agreement.
1. Fixitania’s dual exchange-rate regime constitutes a subsidy under the SCM.
a. Fixitania’s dual exchange rate constitutes a financial contribution by the FG.
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1. Fixitania’s exchange regime involves a direct transfer of funds from the FG to ENRs.

10
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ii. Fixitania’s dual exchange regime also represents a service other than general

infrastructure. 10
iii. GATT jurisprudence supports a broad interpretation of “financial contribution.” 11
iv. FSEGSJ’s financial contribution derives from a public body. 11
b. Fixitania’s fixed exchange regime for ENRs is a form of income or price support. 12
c. Fixitania’s dual exchange rate confers a benefit upon Fixitanian ENRs. 12
2. Fixitania’s dual exchange-rate regime meets the specificity requirement as it amounts to
an export subsidy both under the SCM Art. 3(1)(a) and GATT Art. VL. 13
a. Fixitania’s dual exchange-rate regime is a per se prohibited export subsidy under SCM
Art. 3(1)(a). 13
b. Fixitania’s dual exchange-rate regime is an export subsidy under GATT Art. VI. 14
III.  Fixitania’s fixed exchange rate for ENRs violates GATT Art. XV:4. 15
1. Fixitania’s fixed exchange rate for ENRs is both an exchange action and a trade action
that frustrates the intent of the provisions of the GATT and the IMF, respectively. 15
a. Fixitania’s fixed exchange-rate regime for ENRs is an exchange action that frustrates
the intent of the provisions of the GATT. 15
b. Fixitania’s fixed ENR exchange-rate regime constitutes a trade action that frustrates the
intent of the provisions of the IMF. 16
2. Libertania cannot invoke an Article XV:9 exception. 17
3. GATT Art. XV:4 takes precedence over GATT Art. XV:9. 17
4. The WTO is not required to consult the IMF before finding a Fixitania violation of
GATT Article XV. 18
5. In case of IMF consultation, the panel has full discretion to interpret the IMF’s findings,
reducing the later to the equivalence of an export opinion. 19

Request for Findings 20
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Summary of Arguments

1. FIXITANIA’S REOFI BREACHES GATS ART. XVII AND IS NOT JUSTIFIED BY PARA.2 OF THE

ANNEX ON FINANCIAL SERVICES.

Fixitania’s REOFI provides savings guarantees only to those banks registered in Fixitania
with a majority of domestic shareholders, and thus runs afoul of the national treatment
obligation in Art. XVII of the GATS.

The REOFI does not pass muster under the three-part analysis for national treatment
violations: the REOFT affects the supply of financial services, it applies to like services
provided by like foreign and domestic service suppliers, and it accords foreign service
suppliers less favourable treatment than their domestic counterparts.

The REOFI operates to enable Fixitania to avoid its national treatment obligation under
the GATS, and therefore does not qualify as a prudential exception under para. 2 of the
Annex on Financial Services.

The REOFI does not qualify under the “public order” exception in GATS Art. XIV, since
Fixitania’s program is not necessary to maintain public order and excluding foreign

owned-banks from the REOFI constitutes arbitrary and unjustifiable discrimination.

II. THE FIXED EXCHANGE-RATE SYSTEM IS AN EXPORT SUBSIDY AND IS THEREFORE PER SE

PROHIBITED UNDER THE SCM AGREEMENT.

Fixitania’s fixed exchange-rate system meets all the criteria of an export subsidy, and
therefore contravenes SCM Art.3.

The fixed exchange-rate system is a financial contribution by the Fixitanian government,
since it is a direct transfer of funds, and also represents a government service other than
general infrastructure.

FSEGSJ’s financial contribution derives from a public body.

The dual exchange-rate regime is a form of income or price support, as it buoys the
income of Fixitanian exporters and guarantees their ability to sell their products at a
consistently low price.

The fixed exchange-rate system confers a benefit on Fixitanian exporters, which enjoy
lower costs of production and can price their cars at lower rate than Libertanian exporters.
Fixitania’s dual exchange-rate regime constitutes a prohibited export subsidy under SCM

Art. 3, since only exporters are eligible to use the favourable exchange rate.
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Fixitania’s dual export regime is an export subsidy under GATT Art. VI as it constitutes a

multiple currency practice.

III. FIXITANIA’S FIXED EXCHANGE RATE FOR ENR’S VIOLATES GATT ARTICLE XV 4.

Fixitania’s fixed exchange-rate regime constitutes a trade action that frustrates the intent
of the provisions of the GATT as well as an exchange action that frustrates the intent of
the Articles of Agreement of the IMF.

The policy of pegging the Fixi to Libertania’s currency amounts to an exchange-rate
policy that fits squarely within the definition of “exchange action.”

The exchange action frustrates the intent of the provisions of the GATT, which include
significantly reducing export subsidies.

Fixitania’s regime also constitutes a trade action, since it functions as a restrictive
measure on trade.

The fixed exchange rate system does not meet the exception under GATT Art. XV:9; and
even if it does, GATT Art. XV:4 takes precedence.

The WTO is not required to consult the IMF in determining whether GATT Art. XV has
been violated. Moreover, should it choose to consult the IMF, the WTO may interpret the

IMF’s findings on a discretionary basis.
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Statement of Facts
1. Libertania is Fixitania’s largest trading partner. Until 2007, Fixitania was an open, trade-
oriented economy: it allowed free movement of capital and payments with other countries and
had in place a free-floating exchange rate for the Fixitanian currency (the “Fixi”), subject to
restrictions in only the most exigent circumstances.
2. Following the 2007 global economic crisis, however, the Fixitanian Government (“FG”)
enacted a series of restrictive financial and economic measures. In 2007, the FG passed the
Regulatory Emergency Ordinance for Financial Institutions (the “REOFI”’). The REOFI provides
guarantees for savings deposits in banks in Fixitania, but applies only to banks with a majority of
domestic shareholders. Banks with even a slight majority of foreign shareholders did not receive
the guarantees, and consequently those banks—including all Libertanian banks—Ilost significant
business. The sole criterion for the REOFI’s guarantees was the origin of a bank’s shareholders.
3. Likewise, in 2008, the FG enacted the Fixitanian Stability, Economic Growth and Social
Justice Act (the “FSEGSJ”). The legislation was enacted by a new government, which declared
that “the forces of global financial capitalism must never again endanger the Fixitanian people
and prosperity.” Among other things, the FSEGSJ introduced a dual exchange-rate system, with
a fixed exchange rate for export transactions of Fixitanian exporters that register as “Exporters of
National Relevance” (ENRs). ENRs enjoy the ability to exchange their foreign reserve income
through the Fixitanian Central Bank (the “FCB”) at a fixed rate against the currency of
Libertania, the Libertado. All other transactions are subject to the free-floating exchange rate. By
the end of 2011, the Fixi traded at 25% higher than the fixed exchange rate enjoyed by ENRs.
4. Concurrently, Libertanian hybrid car manufacturers have been undercut by Fixitanian
manufacturers; the latter’s cars are priced 20% below Libertanian-made cars. According to
Libertanian economists, the fixed rate for the Fixi-Libertado is 15% undervalued. They estimate
that in free-market conditions, the Fixi would trade at a higher rate against the Libertado.
5. The FG’s measures continue to apply, but Fixitania itself has enjoyed a strong economic
recovery. In 2011, Fixitania had trade surpluses of 100 and 200 billion Special Drawing Rights
(“SDRs”) against Libertania and the rest of the world, respectively. In 2012, the IMF found that
the Fixi under the fixed rate was “significantly undervalued” and recommended that Fixitania

move to a flexible and uniform exchange rate, given its strong economic recovery.
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Identification of WTO Measures at Issue
Measure 1: Fixitania’s provision of savings guarantees solely to banks with a majority of
domestic shareholders.
Measure 2: Fixitania’s dual exchange-rate regime, including an undervalued fixed exchange rate

for ENRs.

Legal Pleadings
. FIXITANIA’S REOFI BREACHES GATS ART. XVII AND IS NOT JUSTIFIED BY PARA. 2 OF THE
ANNEX ON FINANCIAL SERVICES.
1. Fixitania’s REOFI violates the national treatment obligation in GATS Art. XVIIL.

1. GATS Art. XVII:1 states that “each Member shall accord to services and service suppliers of
any other Member, in respect of all measures affecting the supply of services, treatment no less
favourable than that it accords to its own like services and service suppliers.”! Fixitania’s
provision of savings guarantees to banks registered in Fixitania with a majority of domestic
shareholders, and its exclusion of banks with majority foreign shareholders from this program,
constitute a violation of its GATS Art. XVII national treatment obligation.

2. Fixitania’s has undertaken specific commitments under GATS for financial services in
accordance with the “Understanding on Commitments in Financial Services,” and its schedule
lists no limitations on its national treatment obligation in this sector. The Understanding clarifies
that members “shall grant to financial service suppliers of any other Member established in its
territory access to . . . official funding and refinancing facilities.”? The Understanding also states
that “it does not conflict with the provisions of [GATS] and thus does not remove a member’s
national treatment commitments under GATS Art. XVII.

3. WTO panels and the AB have applied a three-part analysis in evaluating a potential national
treatment violation.* The analysis asks, firstly, whether the government measure affects the
supply of services; secondly, whether the measure applies to foreign and domestic like services

and service suppliers; and thirdly, whether foreign service suppliers are accorded less favourable

U GATS, Art. XVII:1.
2 Understanding on Commitments in Financial Services, para. C(1).

3 Id. at Preamble, (i).

4 PR, EC—Bananas 1 (U.S.) [7.314], upheld by ABR, EC—Bananas 1II [244]; see also PR, China—~Publications
and Audiovisual Products [7.1272,7.942, 7.956]; PR, China—Electronic Payment Services [7.641].



B. Substantive 5 LIBERTANIA

treatment than their domestic counterparts.® If all three elements of this test are met, the
Respondent has violated GATS Art. XVII. The REOFI meets each of these criteria.

a. The REOFI affects the supply of financial services.

4. The REOFT affects the supply of financial services. The AB in EC-Bananas III noted that
“[t]he ordinary meaning of the word ‘affecting’ implies a measure that has ‘an effect on’, which
indicates a broad scope of application.” ® This construction is consistent with the intent of the
GATS drafters, who sought to ensure that the GATS would have a broad reach.’

5. China—Electronic Payment Services is apposite here. The case concerned issuer requirements
that benefited a domestic payment card company by requiring all bank cards to bear its logo. The
panel reasoned that because these measures affected the terms on which the domestic provider
supplied its services, they had a consequential effect on the terms on which potential foreign
competitors supplied their services.® Likewise, the REOFI has an effect on the terms on which
domestic banks in Fixitania supply financial services. By reassuring depositors of the security of
their deposits, savings guarantees provided by the REOFI enhance public confidence in insured
banks, thereby reducing the deposit rates and borrowing costs of these banks.” In line with the
China—Electronic Payment Services panel’s logic, the fact that the REOFI benefits domestic
banks means that it has a consequential effect on the terms on which competing foreign banks
supply services.

b. The REOFI applies to like services provided by like foreign and domestic service
suppliers.

6. The REOFT applies to like financial services provided by like foreign and domestic banks. The
panel in China—Electronic Payment Services suggested a marketplace test in evaluating
likeness.!” The panel noted that a “likeness determination should be based on arguments and
evidence that pertain to the competitive relationship of the services being compared.”!! As a

consequence of the REOFI, customers transferred their holdings from non-guaranteed foreign

5 PR, EC—Bananas 1 (U.S.) [7.314].

® ABR, EC—Bananas 1II [220].

Id.

8 PR, China—Electronic Payment Services [7.686].

9 Carapella & Di Giorgio (2004), p. 85.

10 PR, China—Electronic Payment Services [7.700]; see also PR, EC—Bananas III (U.S.) [7.322].
W PR, China—Electronic Payment Services [7.702].
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subsidiaries to guaranteed domestic banks.!? This satisfies the marketplace test: it indicates that
domestic and foreign banks in Fixitania are direct competitors that furnish identical banking
services to clients.

7. That REOFI is facially discriminatory further simplifies the likeness analysis. The panel in
China—Publications and Audiovisual Products explained that “[w]hen origin is the only factor
on which a measure bases a difference of treatment between domestic service suppliers and
foreign suppliers, the ‘like service suppliers’ requirement is met.”!3 Because a bank’s eligibility
for the REOFI savings guarantee measure is explicitly contingent onl/y on majority domestic
ownership, the likeness requirement is satisfied.

c. Fixitania’s savings guarantee scheme accords treatment less favourable to foreign
services than that accorded to domestic counterparts.

8. By rendering majority foreign-owned banks ineligible for participation in the government-
backed savings guarantee program, the REOFI accords foreign banks less favourable treatment
than domestic counterparts. GATS Art. XVII:3 states that “formally different treatment shall be
considered to be less favourable if it modifies the conditions of competition in favour of services
or service suppliers of the Member compared to like services or service suppliers of any
other Member.” The AB has clarified that the “aims and effects” of a measure are not “relevant
in determining whether or not that system modifies the conditions of competition between
service suppliers” of domestic and foreign origin.'*

9. The perceived security of a bank’s assets is one of the main competitive factors in the banking
sector. A government program that assumes liability for domestic bank savings boosts market
confidence in these banks, which in turn lowers their borrowing costs. This increases the interest
rate spread between borrowing and lending, boosting a bank’s profitability.'> Furthermore,
domestic banks can offer depositors and financial services customers the added protection of
public insurance. Foreign competitors cannot offer the same level of security, which explains
their loss of business and customers following the passage of the REOFI. Moreover, domestic

banks potentially gain a competitive advantage to enter higher-risk segments of the financial

12 Clarification [26].

13 PR, China—Publications and Audiovisual Products [1.975].
14 ABR, EC—Bananas I1I [243].

15 Carapella & Di Giorgio (2004), p. 85.
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services market as a result of the security provided by a government deposit guarantee,'® while
non-guaranteed foreign banks might not have an equal opportunity to enter these market
segments. REOFI therefore modifies the conditions of competition in favour of domestic banks
and affords less favourable treatment to foreign banks.

2.The REOFI does not fall under para. 2 of the Annex on Financial Services.

10. Para. 2 of the Annex on Financial Services stipulates that “a Member shall not be prevented
from taking measures for prudential reasons, including for the protection of investors, depositors,
policy holders or persons to whom a fiduciary duty is owed by a financial service supplier, or to
ensure the integrity and stability of the financial system.”!” However, the Annex qualifies this
prudential exception with an anti-circumvention clause: “Where such measures do not conform
with the provisions of the Agreement, they shall not be used as a means of avoiding the
Member’s commitments or obligations under the Agreement.”!8

11. The language “for prudential reasons” evinces a direct connection between a measure and its
objective. The REOFI’s exemption of foreign banks is contrary to its prudential objective. By
bifurcating the country’s banking system into guaranteed and non-guaranteed banks, the FG has
eroded consumer and market confidence in REOFI-ineligible financial firms, as demonstrated by
the transfer of deposits away from foreign-owned subsidiaries to domestic banks. Aggravating
the vulnerability of the foreign-owned segment of the banking system could have a broader
destabilizing impact.

12. The notion that responsibility for foreign subsidiaries is more effectively allocated to other
members is unsound. Foreign-owned subsidiaries are separate entities from their overseas parent
bank. They are bound by the licensing requirements established by the FG, including minimum
capital reserves and qualified management,'” and they are subject to the oversight of Fixitanian
regulators, who have access to their financial records. The FG, as opposed to the regulatory
authorities of other members, is in the best position to administer deposit insurance for licensed
banks within its territory. Although deposit insurance systems vary from country to country, the

extension of deposit guarantees to licensed subsidiaries is standard practice internationally.?’

16 See Schich (2008), p. 59; Diamond & Dybvig (1986), p. 61.
17 Annex on Financial Services, para. 2.

8 1d.

19 Clarification [122].

20 See Financial Stability Board (2012), p. 18.
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Furthermore, the risk of overseas holding banks transferring assets to Fixitanian subsidiaries in
anticipation of insolvency is remote and easily remedied. Since foreign subsidiaries are within
the regulatory ambit of the FG, the FG can restrict and actively monitor the transfer of assets
between Fixitanian subsidiaries and their parent institutions.?! By deferring responsibility over
Fixitanian licensed foreign-owned banks to other member states, the FG is avoiding its national
treatment obligation under GATS.

13. Even assuming arguendo that the REOFI was initially consistent with the GATS, its
continuing application is not. Fixitania’s economy has recovered and the stability of the domestic
financial system is no longer at risk,?? and it cannot claim that the REOFTI is fulfilling its ascribed
prudential purpose. The REOFI thus amounts to an avoidance of trade obligations.

3.The REOFI is not excusable under the “public order” exception in GATS Art. XIV.

a. The FG’s program is not necessary to maintain public order.
14. GATS Art. XIV(a) permits otherwise illegal measures when they are “necessary to protect
public morals or to maintain public order.”?* The AB has stated that a determination of necessity

3

requires a “weighing and balancing” of several factors.?* These factors include the “‘relative
importance’ of the interests or values furthered by the challenged measure,” the “contribution of
the measure to the realization of the ends pursued by it,” and “the restrictive impact of the
measure on international commerce.”?> A panel should therefore compare the measure to
possible less restrictive alternatives that are reasonably available and achieve the pursued
objective. 26 The AB also clarified that the party invoking the exception bears the initial burden
of proof to establish compliance.?’

15. The REOFI does not significantly contribute to the maintenance of public order; indeed, it is
partially detrimental to the stability of the financial system. Segregating foreign-owned banks
from a national deposit insurance system undermines consumer confidence in these institutions,

potentially enhancing the risk of banking panics.16. Less trade-restrictive alternatives were

reasonably available. First, REOFI eligibility could have been based on territoriality. This would

2L See Bollard (2005).

22 Record [7].

23 GATS, Art. XVIL

24 ABR, U.S.—Gambling [307] .
2 [d. at [306-10].

2 1d. at [309].

27 1d.
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not have been prohibitively costly; insuring foreign-owned banks would lower their borrowing
costs and reduce the risk of insolvency and financial contagion,?® thereby diminishing the
likelihood that the FG would need to fund its guarantee. Additionally, if cost was an issue, the
FG could have reduced the costs of insurance by requiring banks to pay premiums.?’ Second,
rather than exempting banks on grounds of national origin, the FG could have adopted objective
non-discriminatory criteria for participation in the program. For example, such criteria could
have considered the financial health of the bank, its importance within the financial system, or its
exposure to short-term borrowing. Either of these alternative measures would have been
consistent with trade commitments and achieved the same desired result. Excluding foreign-
owned banks from the REOFI constitutes arbitrary and unjustifiable discrimination and amounts
to a disguised restriction on trade.

b. Excluding foreign-owned banks from REOFI constitutes arbitrary and unjustifiable
discrimination and amounts to a disguised restriction on trade.

16. The chapeau in GATS Art. XIV prohibits measures from being “applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where
like conditions prevail, or a disguised restriction on trade in services.”3® The exclusion of
foreign-owned subsidiaries from the REOFI amounts to unjustifiable discrimination. There is no
evidence that domestic banks are disproportionately important to the Fixitanian economy per se.
Fixitania’s domestic and foreign banks do not vary significantly in size.3! The collapse of a large
foreign-owned bank could have a greater impact on Fixitania’s financial stability than the failure
of a small domestic bank. Nor do regulatory asymmetries justify discriminatory treatment. Both
foreign and domestic banks are bound by the same FG licensing requirements, which impose
managerial and financial standards.*? Since both domestic and foreign banks are subject to the
FG’s regulatory oversight, the FG has an equivalent degree of access to the financial information
of domestic banks and foreign subsidiaries with which to evaluate the default risk of each

institution. Extending savings guarantees to domestic banks but not foreign-owned banks is

28 Anginer et al. (2012).
2 See Thomson (1987).
30 GATS, Art. XIV.

3 Clarification [180].

321d. at [122].
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unjustifiable. The REOFI constitutes a disguised restriction on trade, as exemplified by the

continuation of the measure after the threat to financial stability and public order receded.?’

II. THE FIXED EXCHANGE-RATE SYSTEM CONSTITUTES AN EXPORT SUBSIDY AND IS THEREFORE
PER SE PROHIBITED BY THE SCM AGREEMENT.

1. Fixitania’s dual exchange-rate regime constitutes a subsidy under the SCM Agreement.

17. The SCM Agreement states that a subsidy exists where there is (a) “a financial contribution
by a government or any public body” or any form of income or price support according to GATT
Art. XVI that (b) confers a benefit on (c) a specific recipient.** Fixitania’s dual exchange rate
regime meets all three criteria.

a. Fixitania’s dual exchange rate constitutes a financial contribution by the FG.

18. SCM Art. 1.1 states that a government can contribute financially to a business in four
different ways: (a) a “direct transfer of funds”; (b) “government revenue . . . foregone or not
collected;” or (c) government provision of a good or service, other than general infrastructure,
and (d) the government has entrusted a private body to perform one of the three functions
mentioned above.* Fixitania’s dual exchange regime amounts to a financial contribution, since it
both involves a direct transfer of funds by the FG and is a government provision or service other
than general infrastructure.

i. Fixitania’s exchange regime involves a direct transfer of funds from the FG to ENRs.

19. By requiring registered ENRs to exchange their foreign reserve income for the Fixi at a fixed
exchange rate, the FG directly transfers funds to Fixitanian ENRs. Since the Fixed exchange rate
for ENRs is 25% undervalued when compared to the FCM, ENRs are receiving more Fixi in
exchange for Libertado than they would have if they had exchanged their foreign currency
reserves on the free market. Since ENR’s exchange foreign currency with the FCB at a rate
determined by the FG, the extra amount of Fixi ENRs receive constitutes a transfer of funds from
the government to ENRs.

ii. Fixitania’s dual exchange regime also represents a service other than general infrastructure.
20. Fixitania’s fixed exchange-rate regime provides Fixitanian exporters with a “service.” Not

only does the regime convert Libertado into Fixi, it also decreases the costs for ENRs, since they

3 Record [7].
3 SCM, Art. 1.1.
35 Id.; Caryl (2011), p. 194.
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no longer need to hedge against exchange-rate fluctuations between the Fixi and the Libertado.?®
This service is not part of the “general infrastructure.” The panel in EC-Aircraft considered the
limits of this concept: it found that “general infrastructure” could not possibly include all
infrastructure fulfilling a public policy objective, as this would render the word “general”
redundant.’’ Instead, the panel chose to interpret the concept by looking at its ordinary meaning
pursuant to VCLT Art. 30.1, concluding that “the term ‘general infrastructure’ . . . refers to
infrastructure that is not provided to or for the advantage of only a single entity or limited group
of entities, but rather is available to all or nearly all entities.”*® In this case, the fixed exchange-
rate system is only available to ENRs, which is clearly a limited group of entities since firms that
do not export cannot take advantage of the service. Accordingly, the fixed exchange-rate system
is not part of the “general infrastructure” of Fixitania.

iii. GATT jurisprudence supports a broad interpretation of ‘financial contribution.”

21. Previous GATT panels have interpreted “financial contribution” very broadly. Measures that
have been found to amount to a financial contribution include: interest reductions and deferrals,
debt forgiveness, the purchase of corporate bonds, export insurance guarantees, and a
government stumpage program (in which harvesting companies were permitted to cut trees),
have all been found to be financial contributions.?* Given this broad interpretation in GATT
jurisprudence, Fixitania’s fixed exchange-rate system is plainly a financial contribution.

iv. FSEGSJ’s financial contribution derives from a public body.

22. The AB in US—AD/CVD noted that an “express delegation of authority in a legal
instrument” as well as “evidence that a government exercises meaningful control over an entity
and its conduct” are significant factors in determining whether an entity is a public body under
Art. 1.1(a)(1) of the SCM.*® The FCB has express statutory authority, is owned by the FG, and is
under the direct authority of the Fixitanian Minister of Finance. In addition, the FG is responsible
for determining the applicable exchange rate for ENRs. Thus, the FG is directly engaged in

bestowing a financial contribution on ENRs.

36 Hudson et al. (2011), p. 47.

37 PR, EC—Aircraft [7.1015, 7.1044].

3 Id. at [7.1036].

3 PR, U.S.—Softwood Lumber II1, [7.30]; PR, Korea—Commercial Vessels [7.31]; PR, Japan—DRAMS (as
modified by ABR, [7.446]); PR, EC—DRAMS [7.87, 7.92].

40 ABR, US—Anti-Dumping and Countervailing Duties [318].
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b. Fixitania’s fixed exchange regime for ENRs is a form of income or price support.

23. Under SCM Art. 1.1(a)(2), Fixitania’s dual exchange regime is a “form of income or price
support within the meaning of [GATT] Art. XVL.” GATT Art. XVI refers to “income or price
support” as a “subsidy . . . which operates directly, or indirectly to increase exports of any
product from, or to reduce any product into [a Member’s] territory.”*! While no panel or AB has
interpreted “income or price support” in the context of GATT Art. X VI, it has been interpreted in
disputes concerning the Agreement on Agriculture. Income or price support, according to those
cases, exists when a government commits to buying domestic agricultural products at a higher
fixed price, irrespective of global market prices.** Higher domestic fixed prices for the purchase
of agricultural products is analogous to Fixitania’s fixed exchange-rate regime for ENRs. By
employing a fixed exchange rate that undervalues the Fixi, the FG commits to buying the foreign
reserve income of ENRs at an artificially high price, regardless of the market price of the Fixi.
Thus, Fixitania’s dual exchange regime represents a form of income or price support.

c. Fixitania’s dual exchange rate confers a benefit upon Fixitanian ENRs.

24. For a subsidy to exist, SCM Art. 1.1(b) requires that a benefit be conferred as a result of the
financial contribution by the government or the income or price support.** In Canada—Aircraft,
the AB explained that “the ordinary meaning of ‘benefit’ clearly encompasses some form of
advantage” and that one needs to determine whether the recipient is “better off” than it would
have been absent the contribution.** In addition, the AB adopted a marketplace test, noting that
“the only logical basis for determining the position [of] the recipient . . . absent the financial
contribution is [by looking at] the market.”*®

25. Fixitanian ENRs accrue a monetary benefit by utilizing the fixed exchange rate. The Fixi is
traded freely according to supply and demand on the FCM. At the end of 2011, the FG’s fixed
exchange rate undervalued the Fixi by 25% relative to its FCM valuation. The IMF found that
the ENR exchange rate for the Fixi was “significantly undervalued.” Thus, ENRs are able to
exchange their foreign reserve income at a rate considerably more favourable than the market

rate. There are various avenues for arbitrage ENRs can pursue to realize profits from the

41 Caryl (2011), p. 198.

42 See, e.g., ABR, EC—Chicken; ABR, Canada—Milk; ABR, Korea—Beef: see also Caryl (2011), p. 199.
43 SCM Art. 1.1(b).

4 ABR, Canada—Aircraft [157]; PR, EC—Aircraft [7.382].

4 ABR, Canada—Aircraft [157].
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exchange rate disparity. For example, converted foreign reserve income could potentially be
invested in property, which could then be sold for foreign currency.

26. Additionally, ENRs gain a competitive advantage from an undervalued exchange rate.
Because an exporter’s inputs such as labour wages are generally priced in the domestic currency,
a favourable exchange rate would reduce its cost of production relative to the retail price of
exports in foreign markets.*® As a result, exporters have the ability to reduce their overseas sales
price, granting them a competitive advantage vis-a-vis foreign competitors and enabling them to
expand their market share, as exemplified by Fixitanian hybrid car exporters. After the adoption
of a dual exchange system, Fixitanian hybrid car exporters steadily gained international market
share, retailing cars at 20% below the price of comparable hybrid autos produced by Libertanian
firms.

27. By operating a fixed exchange system pegged to the Libertado, the FG is effectively
providing ENRs a hedge against currency fluctuations, particularly with regard to Fixitania’s
largest trading partner Libertania. Otherwise, ENRs might opt to contract with private financial
brokers at a premium to reduce foreign currency risk. Since the FG is exchanging the Fixi below
its free market value, it is evident that the FG is not charging a market-competitive price for its
service, but rather is incurring a financial loss. Under SCM Art. 1.1(b), then, the fixed exchange-
rate system confers monetary, competitive, and service benefits to ENRs.

2.Fixitania’s dual exchange-rate regime meets the specificity requirement as it amounts to

an export subsidy both under the SCM Art. 3(1)(a) and GATT Art. VI.

a. Fixitania’s dual exchange-rate regime is a per se prohibited export subsidy under SCM
Art. 3(1)(a).

28. Under SCM Art. 3, a subsidy is automatically deemed specific under SCM Art. 2.3 and per
se prohibited under SCM Art. 3 if the subsidy is “contingent, in law or in fact, whether solely or
as one of several other conditions, upon export performance.”*’ In Canada-Autos, the panel
stated that “a subsidy is contingent ‘in law’ upon export performance when the existence of that
condition can be demonstrated on the basis of the very words of the relevant legislation,

regulation or other legal instrument constituting the measure.”*® In US—FSC, the AB upheld the

4 Rodrik (2008).
47 SCM, Arts. 2.3, 3.
“® ABR, Canada—Autos [100].
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panel’s findings that the U.S. Extraterritorial Income Act constituted an export subsidy because
taxpayers were required to export their products in order to receive the subsidy.*” Thus, to find
an export subsidy under SCM Art. 3, the panel must determine whether export is a necessary
precondition to be eligible for the favourable exchange rate in Fixitania.>°

29. Only Fixitanian exporters can be granted the status of an ENR by the FCB, and only ENRs
are allowed to exchange their foreign reserve income using the fixed exchange rate. The only
condition to be eligible for ENR status is that the company engages in export. Thus, access to the
subsidy is entirely contingent upon a producer’s status as an exporter. Moreover, since the fixed
exchange-rate system is used only to convert foreign reserve income, access to the subsidy is
also contingent upon the action of exporting. Given the structural requirement that access be
granted only after exportation has occurred, as well as the use of the term “ENR” to define the
scope of applicability, the subsidy is contingent in law upon export performance. Therefore, the
fixed exchange-rate system is per se prohibited under the SCM Agreement.

30. The SCM Agreement’s Illustrative List of Export Subsidies in Annex I, which describes
export subsidies prohibited by the WTO, further necessitates this conclusion. The list explicitly
includes “currency retention schemes and any similar practices which include a bonus on
exports” and the government provision of exchange rate risk programs>!'—which certainly
captures Fixitania’s dual exchange-rate regime.

b. Fixitania’s dual exchange-rate regime is an export subsidy under GATT Art. VI.

31. Art. VI of the GATT provides additional supports for the conclusion that Fixitania’s dual
exchange regime amounts to an export subsidy. The Ad Note to Art. VI (2) and (3) of the GATT
reflects a concern with regard to with currency and exchange measures, providing that “multiple
currency practices can. . . constitute a subsidy to exports. ** It further defines multiple currency
practices as “practices [carried out] by governments or sanctioned by governments.” 3> While
maintaining multiple currencies is not in itself sufficient to constitute an export subsidy, the

references to anti-dumping claims and countervailing duties as potential responses to export

4 ABR, U.S.—FSC[116-120].

50 Caryl (2011), p. 209.

S1'SCM, Annex 1.

32 Ad Note to GATT Art. VI, paras. 2, 3.
3.
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subsidies suggests that an export subsidy is a multiple currency practice that is used to assist an
exporting member in undermining the import tariffs of another Contracting Party.

32. Fixitania is engaged in the type of manipulative currency practice referred to in the Ad Note
to GATT Art. VI (2). The dual exchange-rate regime grants Fixitanian exporters a
disproportionate advantage in other members' markets, and therefore it is exactly the type of
multiple currency practice that the contracting parties sought to identify in the Ad Note.

III. FIXITANIA’S FIXED EXCHANGE RATE FOR ENRS VIOLATES GATT ART. XV:4.

1. Fixitania’s fixed exchange rate for ENRs is both an exchange action and a trade action

that frustrates the intent of the provisions of the GATT and the IMF, respectively.

33. GATT Art. XV:4 requires contracting parties to refrain from “exchange action [that]
frustrate[s] the intent of the provisions of [the GATT] and trade action [that frustrates] the intent
of the provisions of the Articles of Agreement of the International Monetary Fund.”>* Fixitania’s
fixed exchange-rate regime constitutes a violation of both elements of Art. XV:4.

a. Fixitania’s fixed exchange-rate regime for ENRs is an exchange action that frustrates the
intent of the provisions of the GATT.

34. Under its ordinary meaning pursuant to VCLT Art. 31, “exchange action” refers to “acts
relating to the exchange rate,” which is equivalent to “exchange rate-based measures”.>> GATT
Arts. XV:3 and VIII support this umbrella definition, using the narrower terms “multiple rates of
exchange” and “foreign exchange arrangements” respectively. The context of “exchange action”
thus indicates that if the drafters had not intended for Art. XV to cover exchange-rate measures,
they would have used narrower language.*® This is also in line with the object and purpose of
Art. XV:4 as undervalued exchange rates have similar effects on trade as other exchange actions
like multiple exchange rates, which indisputably are covered by Art. XV.37 It would thus be
illogical for the Art. to cover multiple exchange rates and not undervalued exchange rates.®
Indeed, the Travaux Preparatoires reflect the drafters’ concern about the use of par value

currency manipulation and exchange-rate controls to restrict market access,’® further suggesting

3 GATT, Art. XV:4.

55 Hudson et al. (2011), p. 30.
56 Miranda (2010), p. 119.
ST1d.

B3 1d.

59 Miranda (2010), p. 121.
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that Art. XV:4 was included to ensure protection against the manipulation of exchange-rate
controls and restrictions. Thus, Fixitania’s policy of pegging the Fixi to the Libertania 25%
below its undistorted value amounts to an exchange-rate policy that falls under the umbrella
definition of “exchange action.”

35. Fixitania’s fixed exchange-rate regime for ENRs frustrates the intent of GATT Arts. VI and
XVI. The Ad Note to Art. XV:4 clarifies that in order to “frustrate . . . intent,” an “appreciable
departure” from the intent of a GATT provision is required. The Note also establishes, through
examples, that a frustration of the intent of an individual GATT provision is required, not of the
GATT in its entirety. Pursuant to VCLT Art. 31, and in light of the object and purpose of Art.
XV:4 as analysed supra in subsection III, “frustrate” indicates a “prevention of success or
fulfillment” of the intent of the provisions of the GATT.®® Thus, Art. XV:4 requires subversion
of the objective of a GATT provision, rather than an ipso facto violation of a provision.!

36. Fixitania’s has fixed the Fixi against the Libertado at a rate that is, according to the IMF,
“significantly undervalued.” As a result, Fixitania’s exports to Libertania benefit from a de facto
export subsidy. This departs significantly from the object and purpose of GATT Art. VI, as noted
supra, which is to substantially reduce export subsidies.

b. Fixitania’s fixed ENR exchange-rate regime constitutes a trade action that frustrates the

intent of the provisions of the IMF.

37. By the ordinary meaning of the term, “trade action” is understood to concern domestic and
cross-border flow of goods and services.®? Fixitania’s significantly undervalued fixed exchange
rate against the Libertado is akin to an export subsidy of hybrid car exports to Libertania, which
affects the flow of goods as demonstrated by the influx of Fixitanian hybrid cars in Libertania.
While the WTO has never decided on a method to distinguish between exchange controls and
trade restrictions, the Panel in Greece—Import Duties looked to the restrictive effect of measures
on trade, independently of the form of these measures, suggesting that a measure can both
amount to a trade action and an exchange action. ®* Fixitania’s fixed exchange-rate regime for

ENRs impacts trade and thus amounts to a trade action.

60 Oxford English Dictionary (2013); Hudson et al. (2011), p. 29.

6! Hudson et al. (2011), p. 33.

02 Id.

83 Greece Special Import Taxes (1952); Mitchell & Sheargold (2009), p. 6.
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38. In the absence of an official IMF assessment as to whether the exchange-rate regime has
breached the IMF Arts. of Agreement, the panel should find that by failing to move to a more
flexible exchange-regime as suggested by the IMF, Fixitania frustrates the purpose of the IMF
Art. of Agreement which, as explicitly stated in Art. I (iii), includes: “to promote exchange
stability, to maintain orderly exchange arrangements among members, and to avoid competitive
exchange depreciation.”®* In the spring of 2012, the IMF conveyed its discontent over Fixitania’s
fixed ENR exchange rate by suggesting that Fixitania move to a more flexible and uniform
exchange-rate regime for ENRs to reduce the current surpluses and economic imbalances. In
addition, the IMF found that the ENR exchange rate for the Fixi is “significantly undervalued.”
Thus, Fixitania’s exchange-rate undervaluation frustrates the intent of the IMF.

2. Libertania cannot invoke an Article XV:9 exception.

39. GATT Art. XV:9 carves out an exception to Art. XV:4, providing that “exchange controls”
or “exchange restrictions” in accordance with IMF law cannot violate the WTO provisions.
Because GATT Art. XV:9 fails to make explicit reference to “exchange rates,” we can infer,
from the ordinary meaning of “exchange controls” and “exchange restrictions” that they refer to
the “controls and restrictions themselves and not their influence on exchange rates.”® According
to a 1960 Ministerial decision from the IMF, an exchange restriction requires a degree of “direct
governmental limitation on the availability or use of exchange.”®® This should be read as to
include exchange control, as this is a form of an export restriction.®’ Fixitania’s currency peg
against the Libertado is the result of an active FCB buying foreign currency, not a direct
governmental restriction on the availability of foreign exchange. Thus, Fixitania’s actions do not
amount to an exchange restriction according to the IMF’s own definition, and Libertania cannot
invoke an Art. XV:9 defense to a violation of Art. XV:4.

3.GATT Art. XV:4 takes precedence over GATT Art. XV:9.

40. If the panel finds that Libertania’s fixed exchange rate amounts to an exchange restriction
that falls under the purview of Art. XV:9, Art. XV:4 will take precedence. Under the /lex

specialis doctrine, the more specific treaty provision takes precedence over the more general

4 IMF Arts. of Agreement, 1.

65 Koops (2010), p. 11.

6 Hudson et al. (2011), p. 29-30
7 Id.
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provision.®® Art. XV:4 is more precise, referring to actions that “frustrate the intent” of the
provisions of the GATT or the IMF, while Art. XV:9 refers to the Arts. of Agreement of the IMF
generally, not specifying whether it refers to intent or the letter of the Arts. of Agreement of the
IMF.% The lex posterior principle also supports this reading since Fixitania and Libertania are
both parties to the IMF and the WTO. The IMF was established in 1945, and amended in 1978 to
incorporate the current version of Art. IV, whereas the GATT was created in 1947 and amended
in 1994 without changing Art. XV. Since, pursuant to the VCLT Art. 30 (3), in case of conflict
the later treaty applies, the GATT takes precedence over the Articles of Agreement of the IMF,
and the incompatibility of provisions Art. XV:4 and Art. XV:9 is resolved by reading Art. XV:4
as allowing the WTO to find that an IMF-consistent provision violates the GATT. This is further
supported by the Travaux Preparatoires, in which a special working party established to consider
the relationship between the GATT and the IMF and the GATT said that “paragraph 9(a) was not
to be interpreted so as to preclude the Contracting Parties from discussing with a contracting
party the effects on the trade of contracting parties of exchange controls or restrictions.””°

4.The WTO is not required to consult the IMF before finding a Fixitania violation of

GATT Article XV.
41. GATT Art. XV:2 sets out an obligation to consult the IMF on matters pertinent to the IMF’s

Articles of Agreement such as “monetary reserves,” “balance of payments” and ‘“foreign
exchange arrangements.””! Art. XV:2 further provides that the WTO should “accept the
determination of the Fund as to whether an action in exchange matters is in accordance with the
IMF Articles.” This obligation excludes Fixitania’s currency undervaluation, since “exchange
matters” refers to “exchange arrangements” in the previous sentence, which is understood to
mean currency controls, exchange licenses and transaction taxes but not exchange action.”? In
addition, even if exchange action would include exchange arrangements, Art. XV:2 does not
require the panel to consult the IMF as, in reference to DSU Art. 13, “each Panel shall have the

right to seek information and technical advice from any individual body it deems appropriate”.”?

68 Black’s Law Dictionary (1990), p. 684; Siegel (2002), p. 609.
% Siegel (2002), p. 609.
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5.1In case of IMF consultation, the panel has full discretion to interpret the IMFE’s findings,

reducing the later to the equivalence of an export opinion.

42. Alternatively, if the panel deems consultation with the IMF necessary, the panel is not bound
by the IMF’s findings. In Dominican Republic—Cigarettes, the panel sought a determination
from the IMF as to whether a measure was an exchange restriction under Art. XV:9. While the
panel “fully agreed” with the IMF’s determination, it did not say whether it regarded itself as
bound to do so.”* In addition, in India—Quantitative Restrictions, the AB dismissed India’s
concern that by accepting the IMF’s determinations as set out in Art. XV:2 the AB was in
conflict with the requirement in the DSU Article 11 to make an “objective assessment” of the
facts. The AB stated that the panel had “critically assessed” the evidence provided by the IMF,
supporting the conclusion that Art. XV:2 does not require the panel to strictly implement IMF
findings.” Rather, the IMF assessment should be viewed as a supplementary perspective, the
equivalent of an amicus curiae brief.”® WTO and GATT jurisprudence thus supports the
conclusion that a panel has latitude in interpreting the IMF’s findings. Accordingly, even if the
panel finds that IMF consultation is required and the IMF does not find that Fixitania engaged in
currency manipulation, the panel should nevertheless rule that Fixitania violated Art. XV:4.

43. This conclusion is also supported by policy considerations. To date the IMF has never
concluded that a member was out of compliance with its obligations regarding its exchange-rate
policies.”” Consequently, an inability for the WTO to adjudicate challenges to exchange-rate
manipulation risks carving out a loophole in the international system for currency manipulation.
Since currency manipulation and other exchange actions are capable of undermining GATT
commitments, the WTO should not defer to the IMF when dealing with contracting parties’

exchange-rate practices.

" PR, DR—Cigarettes [7.145].
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Request for Findings

For the above stated reasons, Libertania requests the panel to:

L

ii.

iii.

Find that the REOFI breaches GATS Art. XVII and para. 2 of its Annex on Financial
Services.

Find that the FSEGSJ breaches the SCM Agreement in conjunction with Art. VI of the
GATT, since the dual exchange-rate regime constitutes a prohibited export subsidy.

Find that the FSEGSJ breaches Art. XV:4 of the GATT in conjunction with the provisions
of the IMF Arts. of Agreement, in particular Art. (1)(iii) thereof, since the exchange
regime constituted a manipulation of the exchange rate of the Fixi that frustrates the intent

of the GATT 1947.



