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FOREWORD

Dear Reader,

With this Final Report, we are proud to present the outcome of the International Legal
Research Project ELSA for Children. This outcome contains 23 Reports regarding the
national implementation of European and International Standards on the protection of
children against violence and sexual abuse in some States members of the Council of

Europe.

Statistics show that about one in five children in Europe are victims of sexual violence. It is
also an unfortunate fact that these statistics are compiled from only the data available. There
are many cases that do not see the daylight. As an association committed to Human Rights,
we see the need to raise awareness about this issue as there is a lack of information within
the international community regarding Children Rights and the protection of children

against sexual violence.

The aims of this Legal Research Project shaped with the idea to support the ONE in FIVE
Campaign of the Council of Europe which puts the abovementioned issue under spotlight.
The aim was not easy, as we wanted to tackle a very serious and tabooed issue within the
legal area of Human Rights. ‘ELSA for Children’ reflects the ‘One in Five’ Campaign’s aim;
to reach out to the widest possible audience throughout a large partnership including
community-based civil society associations. Bringing together 38,000 students of law and

young lawyers in 41 countries, ELSA is in a good position to carry out comparative research.

While shaping our research areas, we chose the ratification of Lanzarote Convention
(Council of Europe Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse) as our starting point. Determining the main points of the national
legislation regarding protecting children and implementing Lanzarote Convention (if
ratified) was the main idea. However, we realised the cultural background of the respective
states, family structures, current issues on media and national policies are also very relevant.
We wanted to get qualified, realistic, applicable legal information and accordingly structured

our academic framework.
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Even though the academic research was the main focus, there also have been side-events

organised by our national research groups in order to promote children rights values.

Before letting you read the rest of the report, we would like to thank our National
Researchers, National Coordinators and National Academic who put a lot of efforts in the
outcome and in its promotion, making this result unique. Without your commitment this

research would not be possible.

Our warmest gratitude goes especially to the Council of Europe, in particular to the
Children’s Department, the Lanzarote Committee and the Directorate for Communication.
First of all because of the decision to fund the publication of this research, but, more
important, for their constant support and appreciation, that was essential in all phases of this

project.

The International Coordination Committee
ELSA for Children Legal Research Group

Asja Bori¢, Cassandra Matilde Fernandes, Elif Yildirim, Federica Toscano,

Khrystyna Brodych, Sara Sanz and Vasco Silva
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ACADEMIC FRAMEWORK

ELSA for Children

“How does legislation protect child victims from sexual violence in the

national legal framework in Europe?”

ACADEMIC FRAMEWORK - QUESTIONNAIRE
I INTRODUCTION

1 GENERAL

Aim: This introductory section will be a general overview on the status of the internal
protection of the subjects of our research. It is very important that you give official
credits of your statements, to grant the objectivity of this general part. When you will
describe the implementation of international and European instruments, it’s
important that you cite name and number of the main legislative acts; in this way,
readers will have precise references of the legal basis that sustain also the following

answers.
Egqual Rights

1. Are there discrimination problems regarding sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national
minority, property, birth, sexual orientation, state of health, disability or other
status of men and women? Please quote official reports from National or
International Institutions, reports from the main NGOs that are active in the

country and/or Journalistic inquities.
Family Protection

ii. What is the definition given to the term “family” in your national legislation or

Constitution? What is the status of marriage? What is the average marital age of
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the population? Please quote official reports/statistics from National or

International Institutions or official statistics from Private Institutions or NGOs.

Child Protection

1.

1v.

What is the general status of children within the respective States’ cultural and
historical background? What is the general approach to children rights issues in
the respective state? Is there a general concern regarding children/children
rights? Were there/are there any violations that has been caught the eye of the
media or the legislators?

International obligations: What is the relevant legislation regarding the
implementation of international treaties? What is the relationship between State
law and international treaties (dualistic or monalistic approach)? What is the date
of ratification of United Nations Convention on Rights of the Child? Did the
State make any reservations to the Convention? What is the general status of
implementation?

European Obligations: If the State is an EU Member, what is the general
implementation process of the Directive 2011/92/EU of the European
Parliament and the European Council of 13 December 20117 Please cite the

internal legal instruments of the implementation.

2 THE LANZAROTE CONVENTION

Aim: To give general overview on the implementation of this legal instrument in the

internal protection of this subjects. Answers should be precise and detailed, as

required before, to grants objectivity.

vi. When did the State ratify the European Convention on Human Rights?

vii. Is the state a party to the Lanzarote Convention? Date of signature and
ratification? Did the country make any reservations to the Convention/opt out of
any parts?

If not ratified:
viii. Does the State plan to ratify the convention? If so, what is the plan for the

ratification and when can this ratification is being expected? If not, what are the

obstacles hindering a ratification?
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iX.

If yes:

x1.

Xil.

Xiil.

What would be the rank of the Lanzarote Convention under the State’s national

legal order when ratified?

What is the rank of the Lanzarote Convention under your national legal order? Is
there a legislation regarding its implementation? If so, indicate the source and if
available, an English translation.

Does this legislation address all the issues within the Lanzarote Convention?

If there is no legislation regarding implementation yet, is there a draft legislation?
If so, indicate the source and if available, an English translation. What is the
composition of the body working on the draft legislation? Can the State apply the
Lanzarote Convention directly?

If the State has made reservations to the treaty what are the underlying reasons?
How does the State deal with the paragraphs that have been reserved? What is

the complementary legislation?

II NATIONAL LEGISLATION

1 GENERAL PRINCIPLES OF THE JURISDICTION

Aim: This section is important to frame the juridical system of the Country that is

the object of the research. It’s important to understand how the legislation is

implemented and how victims of violations can be protected.

L

1.

1.

Please give us a brief history of the respective State and the governmental regime
(Federal State/Central government?)

About the general approach of the National legislation to Human Rights, how
does the State legislate Human Rights? Is there a “Bill of Rights” within the
respective country or are human rights mentioned in the Constitution as
fundamental principles? When was this Constitution/Bill of Rights created? Are
there any specific provisions regarding Children Rights?

Are there specific judicial bodies which monitor the implementation of
international and national human rights instruments (for example Constitutional
Courts etc.)? Can individuals claim their constitutional rights directly (e.g. direct
effect)? Is there a Constitutional Court? Is it possible to apply individually? If not,

how can the individuals claim their constitutional rights in case of violation? Is
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1v.

there a system of hierarchy or other jurisdictions to ask before being able to go
before Constitutional/Supreme Court? Please, briefly describe the application
process.

Is there a Criminal Supreme Court? Please, briefly describe the criminal
procedure.

What is the age of criminal liability? Are there any statistics available

regarding children prisoners?

2 SUBSTANTIVE CRIMINAL LAW

Aim: In this section the research starts to explore national peculiarities. Researchers

are asked to analyze the protection provided by criminal law about sexual abuse,

child prostitution, child pornography, corruption of children, solicitation of children

for sexual purposes.

2.1 Sexual Abuse

1.

1.

1v.

V1.

How does the national legislation define the term “sexual activities”? Is it to be
applied broadly or narrowly?

Does the law define and interpret the word “intentionally”’? What is the criminal
liability of an internationally committed crime of sexual abuse?

What is the legal age for engaging in sexual activities? How are consensual sexual
activities between minors regulated?

How is the use of force, taking advantage of disability or threat regulated in
regards to sexual offences against children?

How is the crime of “incest” regulated?

Are there any specific provisions regulating offenders who take advantage of
school and educational settings, care and justice institutions, the work-place and

the community?

2.2 Child Prostitution

vii.

Viil.

Is the State a party to the Council of Europe Convention on Action against
Human Trafficking? If yes, what is the date of ratification and signature? If not, is
the State planning to ratify the Convention?

How does national legislation define “child prostitution”? Is it compatible with

the definition in Article 19(2) of the Lanzarote Convention? Please comment.
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iX.

Does national legislation criminalize both the recruiter (the person that
coordinates the business of child prostitution) and the user (the person that pays

to conduct sexual activities with children)?

2.3 Child Pornography

Child Pornography in General:

X.

x1.

Xii.

Xiil.

Is the State party to the Council of Europe Convention on Cybercrime? If yes,
what is the date of ratification and signature? If not, is the State planning to
ratify?

How does the national legislation define “child pornography”? Is it compatible
with the definition in Article 20(2) of the Lanzarote Convention? Please
comment.

To whom does the State attribute the criminal liability to? Is it compatible with
the Article 20(1.a) to (1.)?

What is the control mechanism for pornographic materials? If the state is a party
to the Lanzarote Convention, did the state use the reservation right that has been

given to them in the Lanzarote Convention Article 20(3) and 20(4)?

Participation of a Child in Pornographic Performances:

X1v.

Does the State criminalize intentional conduct of making a child participate in
pornographic performances? Does the State highlight and differentiate between
recruitment and coercion? What is the State’s approach to the attendance of
pornographic performances involving the participation of children? If the State is
a party to the Lanzarote Convention, did the state use the reservation right stated

in Article 21(2)?

2.4 Corruption of Children

XV.

Does the State criminalize the intentional causing of a child to witness sexual
abuse or sexual activities, without necessarily having to participate? How does the

state define “causing”? Does it involve forcing, inducement, and promise?

2.5 Solicitation of Children for Sexual Purposes

XVi.

How does the State criminalize intentional sexual gratification through

information and communication technologies by an adult? Does it specity that
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XVil.

the perpetrator should also propose a meeting with the potential child victim and
come to the meeting place in order to be accused of committing this kind of
crime (a.k.a. grooming)?

Does the State criminalize aiding or abetting and attempting to the activities that

have been mentioned in the subsection a, b, ¢, d and e?

2.6 Corporate Liability

xXviii.

XIX.

XX.

Does the State hold legal/moral persons (entities) such as commercial companies
and associations liable when an action has been performed on their behalf by a
person in a position at their entity? Is there a difference between leading persons
(persons in position of authority) and regular employees being held liable? If yes,
please describe the differences.

What kind of liability does national legislation impose? Criminal, civil or
administrative? Please explain.

Does national legislation exclude individual liability when there is a corporate

liability?

2.7 Aggravating Circumstances

xxI.

Does the state accept any aggravating circumstances for the crimes that have
been described abover (e.g. when the offence damaged physical health of the

child) Please, write down these circumstances and explain.

2.8 Sanctions and Measures

XXii.

xXxiil.

XX1V.

XXV.

How does the state sanction the above mentioned crimes? Is there a penalty
including deprivation of liberty? How does the state legislate extradition?

Do you consider the sanctions effective, proportionate and dissuasive? Please
comment.

How does the state sanction the legal persons/moral entities? What kind of
measures does it include?

Does the state legislate seizure and confiscation of materials, instruments... etc.
used for committing the crime? Does the state protect bona fide third parties? Is
there allocation of a special fund for financing prevention or intervention

programmes in which these properties confiscated allocated?
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XXVI1.

When the crime has been committed within the family or within the close

environment of the child, how does the state react?

3 CRIMINAL PROCEDURE

Aim: After the analysis of the protection framed by criminal law, in this section

researchers are asked to explain if national rules of criminal procedure take into

consideration the particular needs and situation of the child.

3.1 Investigation

1.

1.

1.

1v.

vi.

How is the principle of the “best interests of the child” applied during
investigation of a crime as mentioned above? Is there a protective approach to
the victims? What kind of measures has been taken? Is the victim offered
protection during the court proceedings? (such as appointing special
representatives) If so, please indicate what kind of protective measures have been
taken.

Are there any special units for investigating the crimes mentioned above within
the legal force? Are they authorised to carry out covert operations? Do they
investigate and analyse child pornography materials?

Is it required that the crime is reported in order to be investigated? Do the
proceedings go on even in case of withdrawal from the statements?

How long is the statute of limitation? When does it start? Can it be suspended?
How does the national legislation proceed when the age of the victim is not
certain?

Who is responsible for recording and storing data for convicted offenders? Who
do they relate to? Can and do these authorities transmit their data to other
competent authorities in other states? Do the authorities respect protection of

personal data rules?

3.2 Complaint Procedure

vii.

How does the complaint procedure work in case of violations of Substantive
Criminal Law? Are children allowed to present their individual complaint? What
are the criteria for Communication to be accepted for examinations (e.g.

written/oral)?
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viii. What are the rules about legal representation of children, especially in the case of

complaints against their parents? What are the rules of participation of minors in

trails? (Protection of their names, prohibition of media etc.)

4 COMPLEMENTARY MEASURES

Aim: In every system complementary measures have an important role in terms of

prevention, education and recovery. This is the area where National Institution has

more freedom of movement, because they are free to choose the more suitable

means to obtain the result, meaning the protection of children. This section is of

great importance, because it will allow the exchange of experiences and “good

offices” between systems.

Preventive Measures

1.

1.

What kind of educational guarantees are given in relation to professionals
working with children in the area of sexual exploitation and sexual abuse? What
does the State do in order to assure these people are aware of these situations?
Does the State educate children regarding these issues? Does the State involve
parents into this educative process?

Has the State created preventive intervention programmes for people who fear

that they may commit the crime?

Protective Measures and Assistance to 1V ictims

1v.

vi.

Are there any social programmes to provide support for victims? How exactly do
these programmes work?

Are there any help lines in service of the victims? Are these help lines aware of
the confidentiality principles?

How does the State assist victims when it comes to recovery? Are the
intervention programmes (if there are any) aware of the possibility that these
child victims could have sexual behaviour problems in the future? Does the State
make sure to get the consent of the persons or inform them thoroughly about

the intervention programmes?

III NATIONAL POLICY REGARDING CHILDREN
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Aim: In this section researchers will describe the commitment of active citizenship

and NGOs in the protection of children.

1.

1.

1.

Is there a serious political discussion regarding the children in the respective
country?

How has the awareness within the society regarding children’s sexual abuse and
exploitation been raised by committed NGOs and/or the State (use of official
sources, documents, statistics...)?

If the statistics are available, how many reporting have been done regarding

children’s sexual exploitation in last the 5 years (e.g. police records, court records

etc.)?

iv. Are there any promotional campaigns in the State so far regarding these issues?

v. How has the children’s perspective represented in the law making process?

vi. Who are the main national Non-Governmental Organisations working on the topic
of children’s rights? Does the State regulate (or not) their involvement in law making
process?

IV OTHER

Are there any other legal or political issues that might be relevant in the respective country?

Please keep in mind that ELSA is a non-political organisation, hence only political issues

which might affect the data you have provided should have been mentioned here.

V CONCLUSION

Please briefly summarise the main points in your report.
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NATIONAL REPORTS
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I INTRODUCTION

1 GENERAL

i. Legislative framework: “All international instruments for the protection of human rights
and fundamental liberites are embedded into the constitutional system of Bosnia and

Herzegovina™ Therefore,

“except the excplicit regulation that the rights and liberties specified by the Convention for the Protection of
Human Rights and Fundamental Freedoms together with the Protocols will be directly applied in Bosnia and
Herzegovina and have the priority over other laws, the Constitution of Bosnia and Herzegovina contains

Annexc I with the additional 15 agreements on human rights.””

Freedom from discriminaton for all persons in Bosnia and Herzegovina is guaranteed by the
Article II of the Constitution of Bosnia and Herzegovina and the international

agreements specified in the Annex I of the Constitution:

“Non- Discrimination: The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex 1 to this Constitution shal be secured to all persons in Bosnia and
Herzegovina without discrimination on any ground such as sex, race, colot, language, religion, political or

toher opinion, national or social origin, association with a national minority property, birth or other status.” 3

The constitutions of the two enitities in Bosnia and Herzegovina also regulate the freedom
from discrimination. The Constitution of Federation of Bosnia and Herzegovina in its

Chapter II: “Human rights” (A. General) in Article 2, paragraph d) determines the following:

“The Federation will ensure the application of the highest level of internationally recognized rights and

freedoms provided in the documents listed in the Annex to the Constitution. In particular:

(1) All persons within the territory of the Federation shall enjoy the rights:

¢.)

! Publication: “How to protect from discrimination? The application of the Law on the prohibition of
discrimination in Bosnia and Herzegovina (BiH)”, Implemented by the Initiative and civil action (ICVA) in
cooperation with “Rights for all BiH” and organizations of civil society in Bosnia and Herzegovina (“Kako
se zastititi od diskriminacije? Primjena Zakona o zabrani diskriminacije u Bosni i Hercegovini®; page 4
(Acessed from: www.rightforall.ba; 27th September 2012);

2 “Analysis of the harmonization of the legislation of BiH with the Convention on the Rights of the Child®,
Institution of Ombudsman for human rights of Bosnia & Herzegovina in cooperation with Save the
Children Norway, Sarajevo, November 2009; page 166

3 Article 2, Paragraph 4, Constitution of Bosnia and Herzegovina, (Accessed from: website of the
Constitutional court of Bosnia and Herzegovina: www.ccbh.ba; 27th September 2012)
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(d) To freedom from discrimination based on race, color, sex, language, religion or creed, political or
other opinions, and national or social origin; (...)”*

The Constitution of Republika Srpska in its Chapter II: “Human rights and freedoms.”

Article 10 determines the following:

“Citizens of the Republic shall be equal in their freedoms, rights and duties; they shall be equal before the
law and they shall enjoy equal legal protection irvespective of their race, sex, langunage, national origin,
religion, social origin, birth, education, property status, political and other beliefs, social status and other

personal attributes.”

Statute of the Brcko District of Bosnia and Herzegovina in its Chapter II: “Brcko

district residents”, Article 13: “Rights and Obligations”, also envisages freedom from

discrimination:

“Everyone is entitled to the enjoyment of all rights and freedoms guaranteed under the Conctitution and laws
of Bosnia and Herzegovina and laws of the District withont discrimination of any kind. In particular,
everyone has the right to access all public institutions and facilities in the District; to move and determine
freely his/ her place of residence, business or work in the entire territory of the District; and purchase and sell

movables and real estates in accordance with the law (...)

Bosnia and Herzegovina is a signatory of the Stabilisation and Association Process
Agreement to the EU, therefore making it mandatory for Bosnia and Herzegovina to

harmonize its state legislature with the EU legislature, especially with the EU directives.

“Fundaments for the protection from discrimination on the level of all EU member states as well as potential
member states are established by EU directives while the practical application is left for the state legislature of

each member state.

# Article 2, Constitution of Federation of Bosnia and Herzegovina (FBiH), (“Official Gazette of FBIH”, No:
1/94, 215t July 1994.)

5 Chapter 2, Article 10, Constitution of the Republika Srpska with amendments, (“Official Gazette of RS, No.
21/92,28/94, 8/96, 13/96, 15/96, 16/96, 21/96, 21/02, 31/02, 31/03, 98/03 1 115/05)

¢ Chapter 2, Article 13, Statute of the Brcko District of Bosnia and Herzegovina, (“Official gazette of
BDBiH", No: 1/00 i 24/05)

7 Publication: “How to protect from discrimination? The application of the Law on the prohibition of
discrimination in Bosnia and Herzegovina”, Implemented by the Initiative and civil action ICVA) in
cooperation with “Rights for all BiH” and organizations of civil society in Bosnia and Herzegovina (“Kako
se zastititi od diskriminacije? Primjena Zakona o zabrani diskriminacije u Bosni i Hercegovini®; page 2
(Acessed from: www.rightforall.ba; 27th September 2012);
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Although freedom from discrimination on all accounts is not precisely named in the
Constitution of Bosnia and Herzegovina and the constitiutions of its entities and the Brcko
District (e.g. freedom from discrimination on the basis of sexual orientation, health
condition, disability etc.), these anti-discriminatory regulations have been subsequently
introduced with the Law for the prohibition of discrimination in Bosnia and
Herzegovinas, which came into effect in August 2009 after the initiative of the civil society
in Bosnia and Herzegovina. Except the fact that the law specifies all the anti-discriminatory
orders in one place more clearly and groups them together, as well as envisions harsh
sanctions for disregardment of the anti-discriminatory orders, the real significane of this law
is that it “created the framework for the realization of equal rights and opportunities for all
persons in Bosnia and Herzegovina and organized a system of protection from
discrimination”™ through the institutions of the Ombudsman for human rights of Bosnia
and Herzegovina and the Ministry for human rights and refugees of Bosnia and
Herzegovina. Also, the Law for the equality of genders in Bosnia and Herzegovina® is
also significant and it developed the anti-discriminatory orders regarding genders in a more
detailed manner as well as the laws that protect the rights of national minorities in Bosnia
and Herzegovina and its entities: Law for the protection of the rights of national
minorities of Bosnia and Herzegovina!!, Law for the protection of the rights of
national minorities of Federation of Bosnia and Herzegovina? and Law for the

protection of the rights of national minorities of Republika Srpskas.

Therefore, “Prohibition of discrimination is contained in international treaties that are directly applicable in
domestic judicial system, contained in European instruments that are directly applicable or acquire legal force

in process of accession of Bosnia and Herzegovina to EU, contained in the Law on Prohibition of

8 Law for the prohibition of disctimination in Bosnia and Herzegovina, (“Official Gazette of BiH”, No.
59/09)

9 Publication: “How to protect from discrimination? The application of the Law on the prohibition of
discrimination in Bosnia and Herzegovina”, Implemented by the Initiative and civil action ICVA) in
cooperation with “Rights for all BiH” and organizations of civil society in Bosnia and Herzegovina (“Kako
se zastititi od diskriminacije? Primjena Zakona o zabrani diskriminacije u Bosni i Hercegovini®; page 2
(Acessed from: www.rightforall.ba; 27th September 2012);

10 Law for the equality of genders in Bosnia and Herzegovina — revised version, (“Official Gazette of BiH®,
No. 32/10)

11 Law for the protection of the rights of national minorities of Bosnia and Herzegovina, (“Official Gazette of
BiH*, No. 12/03, 93/08)

12 Law for the protection of the rights of national minorities of Federation of Bosnia and Herzegovina,
(“Official Gazette of FBiH*, No. 56/08)

13 Law for the protection of the rights of national minorities of Republika Srpska, (“Official Gazette of RS,
No. 2/05)
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Discrimination in BiH, in the Constitution of BiH and other domestic regulations that are in conformity

with above mentioned Law. <14

Regardless of the highly developed system of legislative and institutional protection, as well
as the system of application of international documents and treties, the reports of national
and internationals institutions and NGOs have registered the presence of problems of

discrimination within the population of Bosnia and Herzegovina.

Situation in practice: “Open Society Fund Bosnia and Herzegovina“ has conducted a public
opinion poll regarding the perceptions of discrimination as well as experiences from those
who were affected by discrimination. During the poll, the legal definitions of discriminations
were read out the surveyed persons and they were asked to take them into account when

responding to the questionnaire. The result of this survey showed that

"the highest percentage of examinees (86.3%) believes that discrimination is a problem that is currently
present in Bosnia & Herzgegovina. Most of the examinees (59.8%) believe that discrimination is a

significant problem that is particularly present in this country. <15

The research of the Ombudsman for human rights of Bosnia and Herzegovina shows
that the population of Bosnia and Herzegovina is very poorly informed about the
possibilities of addresing the Ombdusman for help as well as the possibility of finding

protection for their rights within the judicial system, evident in the fact that

“althongh more than two years have passed from the adoption of the Law, only one judicial ruling in effect
has been given for the case of disrimination, that one being from the Cantonal court in Mostar (Number: P
58 0 P 056658 09 P), as well as one ruling that is still not in effect given by the Municipal court in Livno
(Number: 68 0 P 017561 11 P). <1

With the aim of improvement of the civil awarement of the different aspects of

discrimination and the different ways of fighting against it,

4 “Annual report on occurtrences of discrimination in Bosnia and Herzegovina for 2011%, Institution of
ombudsman for human rights of Bosnia and Herzegovina, Banja Luka, February 2012 ; accessed from:
www.ombudsmen.gov.ba on 2nd October 2012

15 “Report on the results on the public poll of the perception and experiences of discrimination” (“Izvjestaj o
rezultatima ispitivanja javnog mnijenja o percepciji i iskustvu diskriminacije®), Open Society Fund Bosnia
and Herzegovina, page 16; acessed from: www.diskriminacija.ba on 2nd October 2012.

16 “Annual report on occurrences of discrimination in Bosnia and Herzegovina for 2011, Institution of
ombudsman for human rights of Bosnia and Herzegovina, Banja Luka, February 2012 ; accessed from:
www.ombudsmen.gov.ba on 2nd October 2012
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“(...) web portal for public information on various aspects of discrimination and protective mechanisms in
BiH is constructed and running, with support of organization Civil Rights Defenders a team of 13 BiH
young journalists is created, educated to report discrimination, and a guide for journalist on how to report

about this problem is in preparation. ‘7

The Institution of Ombudsman for human rights in Bosnia and Herzegovina has registered
a number of cases of complaints in the past few years, with most of them concerning
discrimination on a national basis and mobbing, while there wasn't a single case of
complaints regarding racism or xenophobia what is

“a result of specific historic heritage and the fact that discrimination is directed primarily to BiH constituent
peoples membets in areas where they are minority“!8.

The Institution has not registered complaints of unequal treatment based on different sexual

orientation

“which could be attributed to their fear from being exposed to judgmental environment and to traditional

intolerance toward this category of citizens in addition to the influence of religious organigations. “*°

Regarding the frequent complations on the national basis and the basis of mobbing, the
reports of the Institution of Ombudsman for human rights of Bosnia and Herzegovina are

showing the following information:

“Institution of Human Rights Ombudsman in 2011 received 191 complaints about discrimination. Apart
complaints from 2011 the Department transferred 81 cases from 2010 and 1 case from 2009 so total of
complaints dealt with by the Department in 2011 was 273 cases. In reporting period the Department
resolved 88 cases from 2011 and 40 from 2010, deciding to close (102) or issuing recommendation (26), or
through restitution of the right during the time of investigation. It is necessary to mention that a certain
number of cases resolved during investigation was resolved through mediation, encouraging friendly outcome or
mediation between dispute parties and there were ways that responsible organ correct its action following first
addressing by the Ombudsman.(...) In 2009 main number of complaints was related to discrimination based
on ethnic ground (53), and in 2010 significant decrease of such complaints occurred (14), and at the same

time number of complaints regarding mobbing increased (32). In 2011 trend of increasing of mobbing

17 Ibid, page 10
18 Ibid, page 27
19 1bid, page 27
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complaints continned (41), and out of total of (43) in only a minor number of cases violation of the right was
determined (4). 2

Looking at the rights of children and the cases of child discrimination, the Institution of
Ombudsbman for human rights in Bosnia and Herzegovina has found that:

“especially endangered and vulnerable in BIH are children of refugees and displaced persons, returnees,
national minorities (patticulatly Roma children), children with special needs/impairments in their psycho-
physical development and children living in rural areas.“?!

In their Annual report on occurrences of discrimination in Bosnia and Herzegovina for
2011, the Institution of Ombudsman for human rights in Bosnia and Herzegovina also
touched the topic of the Ministry of human rights and refugees of Bosnia and Herzegovina
regarding the application of the Law for the prohibition of discrimination in Bosnia and

Herzegovina:

“Ombudspersons state that this Ministry has not established a central database to comprise cases of
discrimination, nor it issued a rulebook on methods of collection of cases involving discrimination within the

legal deadline of 90 days ‘2,

The Ministry was obligated to do that on the basis of Article 8 of the Law for the

prohibition of discrimination in Bosnia and Herzegovina.

Regarding the state of discriminaton in Bosnia and Herzegovina, arguments can be taken
from the Report on the status of human rights in Bosnia and Herzegovina for 2011 of the
Helsinki Committee for Human Rights of Bosnia and Herzegovina. The Report
shows cases of discrimination in Bosnia and Herzegovina as well as discriminatory legal
provisions including cases of negligence of relevant institutions tasked with anti-

discriminatory actions.

“Principles of equality and non-discrimination are an integral part of all declarations on human rights. Non-

discrimination itself is a human right and also the most important element of all other human rights

20 “Annual report on occurrences of discrimination in Bosnia and Herzegovina for 2011, Institution of
ombudsman for human rights of Bosnia and Herzegovina, Banja Luka, February 2012, page 11-12 ;
accessed from: www.ombudsmen.gov.ba on 2nd October 2012

21 “Alternative report on the implementation of UN Convention on the Rights of the Child for period
01.06.2009 - end of 2011.%; Institution of ombudsman for human rights of Bosnia and Herzegovina, Banja
Luka, page 6, accessed from: www.omudsmen.gov.ba on 2nd October 2012

22 “Annual report on occurrences of discrimination in Bosnia and Herzegovina for 2011, Institution of
ombudsman for human rights of Bosnia and Herzegovina, Banja Luka, February 2012, page 25; accessed
from: www.ombudsmen.gov.ba on 2nd October 2012
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enshrined in the international documents which have been ratified by BiH. By the passage of the Law on
Discrimination Prohibition in BiH (came into effect in 2009) yet another step forward has been made in
legal protection of citizens who are exposed to the discrimination (the Law stipulates sanctions against those

who practise discrimination.

Unfortunately, we have to note that all mentioned protection instruments are still nothing but a dead letter,
thus even this year can be considered lost in terms of protection of citizens from discrimination and its

suppression.

For example, discrinzinatory provisions haven not been deleted from the BiH Constitution, even the
amendments to the BiH Constitution have not been harmonized which wonld refer to implementation of the
Judgment of the Court in Strasbourg mentioned in the Introduction of this report. The discriminatory
provisions against some categories of the population such as the disabled, unemployed, returnees, minorities,
ete., have not been deleted from the entity laws. On the contrary, in some cases (in the Federation of BiH)
some amendments to the law, aimed at gaining political points, deepened the existing differences between
military war invalids and civil war victims, on one hand, and disabled persons whose disability was cansed by
illness, the so-called non-war invalids, on the other. Additional difference between them was made by
including the disability allowances of the latter under Article 5 of the Law on Mode for Implementation
of Savings in the Federation, which decreased their already low disability allowances by 10 %.

The Law on Probibition of Discrimination in BiH stipulated that all laws and general provisions must be
harmonized with it within one year from its passage. This has not been done. The laws have not been

harmonized even between entities in some sectors, in particular in the sector of social and health protection.

Also other provisions of the Law are not implemented. The Ministry for Human Rights and Refugees in
BiH, authorized to collect information about incidents and extent of the discrimination and to submit annnal
report thereon to the Council of Ministers, and as required, special reports proposing measures for prevention
and suppression of the discrimination incidents, has not even produced a rule book on data collection. The
deadline for its passage was - 90 days from the day when the Law entered into force. The rule book is a
precondition for any further activity. Truly, the Ministry has drafted the text and non-governmental
organizations and representatives of the bodies required to supply the information were invited to debate. The

rule book has not been adopted for the objections made to the text.

The Law on Probibition of Discrimination defined the Ombudsperson for Human Rights in BiH as a
central institution for protection from discrimination, mandating it, within its powers, among other things, to
collect and analyze statistics about discrimination cases, to submit annual report thereon, as well as

extraordinary reports as required about incidents of discrimination, to make them public, to increase
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awareness of issues related to racism and racial discrimination, and to use them within its powers and on its

own accord, unlike to date, exclusively upon individnal complaints.

Based on the 2009 and 2010 annual reports, the work of this institution by far does not indicate that it has
coped adequately with this extremely important mission. It has processed a small number of cases (as average
around 120 complaints per year). It has completed a half of that number, but there is no information as to
how those complaints were resolved, that is, whether or not the discrimination was established in those cases,
and if recommendations were given as to how to stop it. Also, by far a single extraordinary report has not
been submitted to legislative authorities about discrimination incidents, and the public has not been informed
about them. The experiences of the Helsinki Committee for Human Rights in BiH, which 2011 worked,
among other things, also on promotion of the Law on Probibition of Discrimination have showed that most of
the citizens do not even know that the Law exists, and they do not have any knowledge abont anthorities

geven to the Ombudspersons, which is the reason why so few complaints were addressed to this institution.

Al this leads to the conclusion that a central institution for protection from discrimination is still not
competent to perform that function. Perbaps it is a result of their being understaffed in general, in particular
the staff with required experience and expertise. It is surely a result of non-compliance with provisions of the
mentioned Law in the part which stipulates that the Ombudspersons in BiH should have been allocated

special budget funds for the work in protection from discrimination.

The citizens complaining about discrimination (about unlawful differentiation and forbidden wunequal
treatment) and seek protection either from the Helsinki Committee in BiH, from other non-governmental
organizations or before relevant conrts (which is still an exception in the Law application), mainly suggests

that discrimination most frequently appears in the following forms:

sexcual and other physical or non-physical harassment-the mobbing;

giving precedence in the process of employment to the ethnic majority against the minority group;
in the employment process against women, young and ethnic minorities, especially Roma people;
while exercising various rights — specially property rights for political affiliation,

in the education system by imposing limitations to children who belong to communities who are ethnic and
religions minority or with parents of different political affiliation. They are not provided with education in

their own religion or any other alternative subject, instead of religious education of the majority community.

through segregation in the education system where rights on one group of children are being violated
deliberately, - always minority groups, by isolation them from the children who belong to ethnic

“majority ‘groups by conducting teaching in mono-ethnic schools or in the so called “fwo-schools under one
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roof”, which is common occurrence in the Federation of BiH, but is being spread in Republika Srpska. The
separation has reached the level of absurd in the cases where children travel also by separate buses to such

schools (Bosniaks in their buses and Croats in theirs- the Jajce case).

preventing the disabled in wheelchairs to access most of the public places even those where their rights are
decided, such as the legislative anthorities as well as most of executive authorities which have not removed

architectural barriers and adapted entrances to their needs,
by exclusion of gender and ethnic minorities to use some restaurants,

limitation in all rights to the same extent in the health and social care sector of all those who are entitled to
the rights, (childbed women who receive different allowances in different cantons in the Federation of BiH,

particularly in relation to childbed women from RS who receive full allowances, and others only periodic ones

or one-off payments),

the discrimination occurs also against the disabled persons whose disability allowances are not equal with

respect to the cause of disability and rates for the same needs.

The mentioned and other types of discrimination have not been adequately responded to, and the
discriminated persons most frequently remain with no protection. The number of reported cases of

discrimination does not reflect the real state of play. There are multiple reasons for that as follows:

- Majority of citizens are not aware of the existence of the Law against Discrimination, thus they cannot

recognize it or seef the protection from it.

- All official bodies are not familiarized with the Law, particularly those in local communities, who are

supposed to provide protection to the citizens.

- The persons discriminated against hardly choose to use various protection instruments for fear of loosing
their jobs, isolation and other bad consequences in the proceedings or after they are reinstated in the form of

victimization.

- A small number of pending court proceedings suggest that citizens do not trust courts either for the length of

proceedings conducted before them or for the fact that it is impossible to execute judgments ruled in their favor.

- Lawyers or some non-governmental organizations who prepare complaints about discrimination are not
suffficiently professionally competent in filing discrimination claims, which significantly limits judges to act
upon such claims, particularly when it is noted that they themselves are not sufficiently educated and

sensibilized to recognize and protect the persons who have been exposed to discrimination.

It can be concluded from the aforementioned that the Law against Discrimination in BiH althongh it was

passed back in 2009 is not sufficiently applied, particularly in small local commmunities. 1t requires that
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individuals and vulnerable groups be enconraged to recognize and report discrimination and strengthening the
institutions responsible for application of the Law in particular the non-governmental organizations in order
Jor them to be competent and independent enough to deal with the incidents of collective and individual types
of discrimination. All this aimed at efficient protection of citizens in BiH from discrimination as the main

instigator of various types of human rights violations.””’

The Helsinki Committee for Human Rights of Bosnia and Herzegovina's report was made
on the basis of complaints of the citizens of the Bosnia and Herzegovina by their Legal Aid
Office. The Helsinki Committee for Human Rights of Bosnia and Herzegovina paid
attention to the rights of children emphasizing the importance of the Convention of the
rights of children in the transition society of Bosnia and Herzegovina. One case of
discrimination of the rights of children was registered by the Legal Aid Office of The
Helsinki Committee for Human Rights of Bosnia and Herzegovina in 2011 regarding the

religious education in schools.

“The problems in application of the Law on Primary and Secondary Education have existed in the territory
of the entire Federation of BiH since it was passed. 1t was in 2011 when the problems were seriously
addressed when the Minister of Education of Sarajevo Canton raised the issue of discrimination which
occurred in the religions education at schools. Namely, in a number of schools only the children who belonged
to the majority people had the subject of religious education and got marks for it which was calcnlated in the
average mark. Other children who belong to other religions or the children whose parents stated that they did
not wish their children to be trained in this course, were not provided for an alternative subject in this field to

get marks for it, whereby they were brought into unequal position.

The Decision of the Minister, supported by the HCBIH, provoked sharp reactions of the religions officials
who interpreted the decision to remove discrimination in application of the Law as an attempt to remove the

religious education as a subject from the curricula.

The amendments to the Law in the Sarajevo Canton has provided for an alternative subject for the children
who do not attend the religions education. Unfortunately the problem of discrimination of children in other
cantons of the Federation BiH remained which is illustrated though the following example: a child of a Serb

returnee and of the Orthodox religion attends school in IN. The religious education classes are organized only

23 “Report on the status of human rights in Bosnia and Herzegovina for 20117, Helsinki Committee for
Human Rights of Bosnia and Herzegovina, pages 4-7, accessed from: www.bh-hchr.org on 10th October
2012
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Sor the children who wish to learn about the Catholic religion. In spite of the request of parents the school has

not provided the religions edncation to the minority student justifying that with “absence of real possibilities to

do 5o

The problem of child discrimination regarding the religious education in schools was also

registered by the Open Society Fund Bosnia and Herzegovina in one of their publications:

“The reason for criticism of religions education is the claim that it is discriminatory towards minorities. That
problem is evident in schools where religions education is not offered to students of all religions. The reasons
Jor that kind of bebaviour are different but the most often is the number of students from one religious group
that it is too small or the lack od adequate staff in that area. That surely has far-fetching consequences and
potentially harms the rights of minorities, both in the eyes of the national laws as well in the eyes of
international law. Groups that are affected the most are the children of returnees and atheists and those who
reject to be part of religions education for some other reason. A very small number of schools has all the
conditions to organize alternative classes. The absence of alternative classes is an addition] pressure on

Students and parents to pick the religious education offered to them. ‘5

An additional disadvantage is the fact that there is not Ministry of Education at the State
level in Bosnia and Herzegovina, which will regulate the education system. The education is
legally regulated primarily at the level of the entity at the moment. However, a significant
shift is evident when it comes to the fact that it was launched an initiative called “The
Culture of Religion” in 2000, which involves the creation of a school subject that teaches
students about the four major religions practiced in Bosnia and Herzegovina. Specifically,
representatives of ministries have agreed on the implementation of this initiative as a form
of reforms in the education system, which aims to eliminate segregation in schools and

which is supported by the OSCE, Geothe Institute and the NGO "Sarajevo Open Centre."

“The Culture of Religions intiative in Bosnia and Hergegovina has designed a school subject that teaches

students about the four major religions practiced in Bosnia and Herzegovina. Different than the traditional,

24 “Report for 2011 of the Legal Aid Office”, Helsinki Committee for Human Rights of Bosnia and
Herzegovina, pages 16-17, accessed from: www.bh-hchr.org on 10th October 2012

25 A. Alibasi¢, “Religious education in public schools in Bosnia and Herzegovina: Towards a model that
supports coexistence and mutual understanding”, publication “Religion and education in an open society”
(“Vjersko obrazovanje u javnim skolama u Bosni i Hercegovini: Ka modelu koji podrzava suZivot i
uzajamno razumijevanje”, publication: “Religija i $kolovanje u otvorenom drustvu®), Open Fund Society of
Bosnia and Herzegovina, September 2009, Sarajevo, page 18
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confessional religions classes which provide a doctrinal point of view, the Culture of Religions course teaches all

Students to explore the four religions, with an emphasis on their bistory, culture and society. ‘2

The Ombudsman for Human Rights in Bosnia and Herzegovina and Save the Children

Norway say the following:

“The competent anthorities of Bosnia and Herzegovina have to take urgent measures to harmonize legislation
using the principle of non-discrimination with the criterium that the lower levels of government cannot
prescribe a smaller scope of rights than those guaranteed by the laws of the higher instances. With the aim of
building legal security it is necessary to harmonize legislation within the legal deadlines (e.g. education) and in
a terminological sense it should be necessary to create revised versions of the laws that are changing together

with implementing acts.

Also, the newest recommendations from Child Rights Comitte are declaring that Bosnia and

Herzegovina should immediately stop with the segregative practice in the schools:

“Tmmediately end the segregation of children in schools on the basis of ethnicity by discontinuing the policy of
so-called “two-schools-under-one-roof” and mono-ethnic schools, and in doing so ensure adequate support

measures and properly trained education personnel to facilitate ethnic diversity and integration in schools. ‘%

According to the European Court of Human Rights Verdict? “Sejdic and Finci v. Bosnia
and Herzegovina” from 2009, some of the regulations of the Bosnian Constitution and the
constitutions of its entities are discriminatory to minorities in Bosnia and Herzegovina. The
Bosnian Constitution, in its Preamble, makes a distinction between two categories of
citizens: the so-called “constituent peoples” (Bosniacs, Croats and Serbs) and “others”
(Jews, Roma and other national minorities together with those who do not declare affiliation
with any ethnic group). The House of Peoples of the Parliamentary Assembly (the second
chamber) and the Presidency are composed only of persons belonging to the three

constituent peoples, so the persons belonging to “others” are not able to stand for election

26 Sabina Cudié¢, “Different Religions under One Roof: Towards Inclusive Religious Education in Bosnia and
Herzegovina, publication “Religion and education in an open society”’, Open Fund Society of Bosnia &
Herzegovina, September 2009, Sarajevo, page 111

27 “Analysis of the harmonization of the legislation of BiH with the Convention on the Rights of the Child*,
Institution of Ombudsman for human rights of Bosnia & Herzegovina in cooperation with Save the
Children Norway, Sarajevo, November 2009; page 32

28 Committee on the Rights of the Child, Sixty - first session, 17 September — 5 October 2012, Consideration
of reports submitted by States parties under article 44 of the Convention, Concluding observations: Bosnia
and Herzegovina, CRC/C/BIH/CO/2-4, 5th October 2012

29 For more information about this Verdict: http://www.coe.otg.ts/eng/news_st_eng/Pconid=1545

30 Application nos. 27996/06 and 34836/06
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to the Presidency and the House of Peoples of the Parliamentary Assembly. The Court’s
final verdict declares that those regulations represent violation of Article 14 (prohibition of
discrimination) of the European Convention on Human Rights taken together with Article
3 of Protocol No. 1 (right to free elections), and Violation of Article 1 of Protocol No.

12 (general prohibition of discrimination) to the Convention.

So Bosnia and Herzegovina needs to make constitutional changes in order of implementing
this Verdict and ensuring the equal human right to all citizens of Bosnia and Herzegovina,

which is one of the main state's duties in the process of EU integration.

ii. According to the Family law of the Federation of Bosnia and Herzegovina a family

represents:
“Article 1
A family is a living union of parents and children as well as other cognates, relatives through marriage,

adopters, adoptees and persons from from a domestic partnership if they are living in a conmon household. '

Law on protection from domestic violence of Federation of Bosnia and Herzegovina

gives a different definition of a family:

“Article 5 — Legal definition of a family

A family, within the means of this law, is made up from:
marital and extramarital partners;

relatives living together: cognates and relatives from a complete adoption in a straight line without limitations,
laterally together with fourth level of kinship; adopter and adoptee from incomplete adoption, relatives through

marriage together with second level;
guarding and protégé, foster parent and foster childy
ex-marital and ex-extramarital partners.

Relationships between the members of a family are based on humane principles which imply mutual respect,
support, and commitment to maintanence of harmonious relations with the development and demonstration of
best traits taking into special account the protection of children, respect for gender equality and voluntary entry

into marriage and extramarital union. In their mutual relations, members of a family will respect the rights,

31 Article 1, Family law of Federation of Bosnia and Herzegovina, (“Official Gazette of FBiH*, No. 35/05 i
41/05)
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liberties and safety of other members of the family in that way so they are not limiting them, making it
impossible for them or stopping them in the exercision of their rights and liberties that the members of that
Sfamily have within the current regulations. A member of a family will abstain from harming the physical or
psychological integrity of another member of the family, injury and discrimination on the pasis of gender and

age and from putting that person into a state of subordination in any way.

According to the Family law of Republika Srpska, the definition of a family is as

following:
“Article 2
A family, within the scope of this law, is a living union of parents, children and other relatives”*”

Law on protection from domestic violence of Republika Srpska in its Chapter II

(“Definition of a family and violence in family”) offers a different definition of that term:
“Article 5

A family, within the scope of this law, is a living union of parents, children and its other members.
Within the scope of this law a family is consisted of:

spouses in a marital or extramarital union

their children (common or from previous unions)

ex-marital and ex-extramarital spouses and their children

adopter and adoptee

guardian parent and ward, as well as other persons that are living or used to live in a family union

parents of current and ex-spouses;

step-father and step-mother. ***

The Child Protection Law of Republika Srpska regulates another definition of family:

" Article 6

32 Article 5, Law for the protection from domestic violence of Federation of Bosnia and Herzegovina,
(“Official Gazette of BIH*, No. 22/05);

3 Article 2, Family law of the Republika Stpska, (“Official Gazette of RS, No. 54702, 41/ 08)

3 Article 5, Law for the protection from domestic violence of Republika Srpska, , (,,Official Gazette of RS,
No. 118/05, 17/08)
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(1) The family, in terms of this law, consists of: the spouse or common-law spouse, children (legitimate,
illegitimate, adopted and foster children and children placed under guardianship and foster child), and

relatives in the direct line, and lateral to the second degree of consanguinity, if they live in the same housebold.

(2) Notwithstanding paragraph 1 this Article, in determining the order of birth and number of children in

the family, the children who do not live in it are included as well.
(3) In the total number of children in the family, by birth order, only live births are included.

(4) For children placed under gnardianship and foster child, birth order is determined by the number of

children, guardian and nurturer who live with them in the same household.

(5) Birth order and number of children of divorced or common law marriage is determined by the fact to

whom of the parents children are entrusted by the judgment on divorce or regarding cobabitation; in which

Samily children live in. <35

According to the Family Law of Brcko District of Bosnia and Herzegovina, a family is

defined as following:

“Article 2 - Family

A family, within the scope of this law, is a living union of parents and children and other relatives.
Family relationships are based on:

a) the protection of family life;

b) equality, mutual support and respect of family mentbers;

¢) obligation of parents to provide protection of interests and welfare of a child and their responsibility in
raising, upbringing and edncation of a child;
d) obligations of Briko District of Bosnia and Hergegovina to secure the protection of a family, mother and

childe in accordance with the international conventions from these areas;

¢) providing foster care to children without parental care and the protection of adults that are not capable of

caring for themselves, their rights, interests and property.

(3) Department of health and other services — Sub-department for social protection as a gunardianship

anthority (hereinafter: Guardianship authority) is responsible for expert help and protection of rights and

3 Article 6, Child Protection Law of the Republic of Stpska, (,,Official Gazette of RS, No. 4/02, 17/08,
1/09)
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interests of a child and other members of the family, for dispute resolution between the members of a family as

well in all cases of damaged relationships.™

Child Protection Law of the Brcko District of Bosnia and Herzegovina regulates

another definition of family:
"Article 3

Family in term of this law is a living community of parents and children and other relatives.

Family consists of blood, adoptive-laws and relatives, regardless of their degree of kinship."s

When looking at legal formulations of marriage and its status in the family legislation in
Bosnia and Herzegovina, Family law of Federation of Bosnia and Herzegovina states

the following:

“Article 7

(1) Marriage is contracted by a woman and a man with their consent in front of a registrar.
(2) A registrar is a civil servant.

(3) Marriage partners can marry in front of a religions official after contracting a marriage in front of a

registrar.
Article 8

(1) For the marriage to be valid it is necessary: a) that future marriage partners are of different sexes b) that
future marriage partners have declared consent for their marriage ¢) that the consent is given in front of a

registrar.

Article 10

(1) Marriage can not be contracted by a person that is already married.

Article 15

(1) Marriage can not be contracted by a person that has not reached the age of 18.

(2) Extraordinarily, a conrt can allow the contracting of a marriage in a contentious procedure to a person

that has reached the age of 16 if it finds that there are vaild reasons that the person in question is physically

3 Article 2, Family Law of Brcko District of Bosnia and Herzegovina, (,,Official Gazette of RS, No. broj
3/07)

37 Article 3, Child Protection Law of Brcko District of Bosnia and Herzegovina, (,,Official Gazzete of
BDBIH“, No. 01/03, 4/04,21/05,19/07, 2/08)
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and mentally able to perform the rights and duties arising from marriage and that the marriage is in its best

interest.

Therefore, based on the Family law of Federation of Bosnia and Herzegovina, citizens can
contract a marriage in front of a religious official after contracting a marriage in front of a

registrar.

“Marriage partners that want to contract a marriage in front of a religious official after entering into
marriage in fornt of a registrar are obliged to submit their extract from the register of marriages. The
possibility for married partners to contract a religions marriage is a new addition to the Family law (Article
29). The earlier version of the law prescribed the civil marriage as the mandatory form while the religious
version was not allowed. However, despite the ban, religious communities and religions officials had contracted
such marriages. In order to avoid this de facto illegitimate practice, the new law has introduced the possibility

of contracting a religions marriage but after a civil procedure.”

The status of marriage in the Family law of Republika Srpska is regulated as following:
“Article 4

(1) Marriage is a legally regulated unity of life of a woman and man.

(2) Marriage is based on a free will decision of a woman and a man to contract a marriage based on the

equality of marriage partners, mutual respect and mutnal help.”

Therefore, according to the Family law of Republika Srpska, the status of a civil marriage
is legally definte but the status of a religious marriage is not directly defined by the law itself

but rather through the interpretation of the principles of family law:

“The principles of family law are: principle of institutionality, principle of laity, principle of the freedom of
acceptance, principle of monogamy, principle of the equality of married partners, principle of completeness and
durability of marriage, principle of severability of marriage. With thise principlese, basic rules for marriage
and married union are defined. The principle of laity in marriage — as a legal entity marriage can be under
the obligatory regime of the church or civil law. In our society, marriage is, as a family itself, defined by legal

norms of the civil law. That is way this principle is expressing the idea of the separation of the church from

3 Articles 7, 8, 10, 15, Family law of Federation of Bosnia and Herzegovina, Part 2, (,,Official Gazette of
FBIH“, No. 35/05 i 41/05)

% Nerimana Tralji¢, Suzana Bubi¢, ,,Marital law* , Faculty of Law, University of Sarajevo, Sarajevo, 2007, page
44

40 Article 4, Family law of Republika Stpska, (“Official Gazette of RS, No. 54702, 41/08)
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the state and the exclusive right of the state to indepentently regulate the relationships in a marriage since the
state has taken over the rights from church the right to introduce regulations and it transferred the right fo
contract a marriage into the hands of civil institutions as well as the ability to solve all relations and disputes
arising from the marriage itself. The most important consequence of the civility of the marriage is the
introduction of the obligatory form of a civil marriage so some of our authors are referring to it as the principle
of the mandatory form of a civil marriage (Ajzner, Mitic). However, this principle is much wider. Any form
of influence and interference of religions organizations in the matter of family law is removed. Marriage bans
based on religions bans are also removed. With this principle the freedom of conscience and religious thought is
not harmed. Those persons, that want to enter into a marriage according to religious regulations, can do so in
front of the religious official of their church (but only after contracting their marriage in front of a competent
cevil authority). The legal basis of the laity was contained since the first Constitution of the Federal Peoples’
Republic of Yugoslavia from 1946 (Article 26, paragraph 2 as well as the ex-Law of the basic marriage in
articles 2.3 and 15).""

Marriage status, according to the Family law of Brcko District of Bosnia and

Herzegovina, is defined as following:

“Article 4

Definition of marriage

(1) Marriage is a legally regulated unity of life of a woman and man.

(2) Marriage is based on a free will decision of a woman and a man to contract a marriage based on the

42

equality of marriage partners, mutual respect and mutual belp.

The average age of a bride and a groom at the time of their first marriage is increasing
steadily in recent years. That is confirmed by the data provided by the Agency for statistics
of Bosnia and Herzegovina which is showing considerable increase of age in marriage
contracting from 2002 onwards. Namely, “girls entering into marriage were 24.3 years old
on average while their partners were 27.8 years old on average™ , while in 2010 the same
data shows that “girls entering into marriage were 25.7 years old on average while their

partners were 28.9 years old on average.”* It can be concluded that from 2002 until today

4 Marko Mladenovi¢, Stanka Stjepanovié, Milorad Zivanovié¢ “Family Law”, Pale 2003, page 63

42 Family law of Brcko District of Bosnia and Herzegovina, (,Official Gazette of RS, No.3/07¢)

3 Data taken from: www.mojevijesti.ba; accessed on 4 October 2012

4 “Men and women in Bosnia and Herzegovina”, (“Zene i muskarci u Bosni i Hercegovini®), Agency for
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the average age of young people entering into marriage in Bosnia and Herzegovina has risen
for more than a full year. Experts are claiming that this kind of statistical trend is a result of
an increasingly tough economic situation in the country, unemployment of young people as
well as an aspiration of young people to economically organize themselves meaning that that

they become permanently employed and to find a place to live (apartment, house etc.).

Deputy Director of the Agency for Statistisc of Bosnia and Herzegovina, Mr F. Fatic, has
provided statistical information to the media about the number of contracted and divorced

marriages in 2010:

“Tn 2010 19.541 couples married which is a 5.3% decrease to 2009. During 2010 1676 persons divorced
which is a 19.5% increase. During the first three months of 2011 3350 marriages were contracted and 365

were divorced which is a 42.02% increase compared to the same period of 201045

In the statement of the Agency for Statistics of Bosnia and Herzegovina named “The natural
migration of population in Bosnia and Herzegovina in 20117 it is evident that there is an

increase in the number of contracted and divorced marriages:

“During the year of 2011, 20.084 marriages were contracted which is a 1.79% increase compared to 2010.
During the year of 2011, 1609 marriages were divorced which is a 40.77% increase compared to 2010. “*

The poll of the same agency named ,,Poll regarding household expenditures in 2007 is
showing the following data regarding the structure of the population aged 15 and older and

their relation towards marriage status and gender in 2007:

“There is a percentage of 16.2% widowed women and 4.1% of widowed men. There is a percentage of 2.6%
of divorced women and 1.5% of divorced men. There is a percentage of of 59.8% of married women or women
living in an informal marriage and 63.8% of married men or men living in an informal marriage. There is a

percentage of 21.5% of unmarried women and 30.7% of unmarried men.

Statistics- Agencija za statistiku, BIH, Sarajevo, December 2011, TB 03, Tematski Bilten, ISSN 1840- 104X
accessed from www.bhas.ba on 4% October 2012

# Data taken from www.slobodnaevropa.org; on 7% October 2012

4 The release of the Agency for Statistics of BiH "Natural population in Bosnia and Herzegovina in 2011”
March 2012, (Saopstenje Agencije za statistiku u BIH ,,Prirodno kretanje stanovnistva u Bosni i
Hercegovini u 2011 godini “, godina VI, broj 1, dana 28.3.2012. godini)

47 Datas are taken from: “Survey on household consumption in BiH in 2007”, "Themed Bulletin:" Women and
Men in BIH “, ISSN 1840- 104X, Agencija for Statistics BiH, page 13 (,,Anketa o potrosnji domacinstva u
BIH u 2007. god.”, Tematski bilten: ,,Zene i muskarci u BIH®, ISSN 1840- 104X, Agencija za statistiku
BIH, str.13.)
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More detailed information about the current average age of the married population is not
avialiable since the last general census was held in 1991 and the next one is scheduled for

2013.

The increasingly harder economic situation has influenced the birthrate in Bosnia and
Herzegovina. Young couples are inceasingly more likely to avoid having children while it
was completely normal for every family to have 4 children on average just 50 years ago. The
data® of the Statistics agency of Bosnia and Herzegovina for 2010 is indicating a negative
ratio of natality and mortality where the number of those born in 2010 was 33.528 while the
number of those died in 2010 was 35.118.

However, the research of the Ombudsman for Children of Republika Srpska has registered a

problem of underage pregnancies:

WA 2010 436 childbirths were registered with mothers who were 15 do 19 years old while there were 938 of
them in 2001. There is still no data for 2011 and 2012. u 2010. god. 1t is interesting to note that 25
underage girls younger than 15 gave birth in the last 10 years. The office of Ombudsman claimed that the
main problem of underage pregnancies is the insufficient level of information on the consequences of sexual
relations and the question of criminal responsibility of adults that have age sexual relations with underage
girls. They are claiming that the appropriate legislature in this aspect would significantly decrease this negative

occurence. ‘¥

iii. When talking about the general status of children and the problem of sexual harassment
from the perspective of the cultural and historical background of Bosnia & Herzegovivna, as
well as the development of the system for the protection of the children’s rights and the
public awareness of the problem of sexual harassment, it is necessary to look back at the

situation 50 years ago:

“Tncomplete research of sexual abuse in Macedonia, Serbia, Montenegro, Croatia, Kosovo, 1 gjvodina and
Bosnia and Hergegovina, while they were federal units of the former Y ugoslavia, confirm that this issue was
mainly absent from courts. These phenomena were, as a rule, considered a taboo, and both victims and

witnesses avoided reporting them to the police and conrts. Although these crimes were considered the worst

8 Annual indicators Agency for Statistics,dates are taken from: www.bhas.ba; October 2012
4 Dates ate taken from: www.banjaluka.com; October 2012
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violations of individual and collective dignity, publicizing them would permanently stigmatize the victim and
his/ her family.”

Therefore, collective silence about this problem had been present until the start of this

century when the debate about this problem became important all around the world.

During the war aggression towards Bosnia and Herzegovina from 1992 to 1996, there were
many cases of sexual abuse of underage girls during the systematic raping of Bosniak
women, confirmed by the verdicts from the International Criminal Tribunal for former
Yugoslavia (ICTY)5!. United Nations report about the state of human rights on the territory
of the former Yugoslavia has numerous informations on children’s rights abuse as well as
sexual abuse of underage children and legislative difficulties in adopting procedures of those

children that were conceived during war rapes:
“E. The particular suffering of children

90. The Special Rapporteur is gravely concerned at the violations of the human rights of children in Bosnia
and Herzegovina. He supports the work of the Committee on the Rights of the Child to implement the
Convention on the Rights of the Child and, in particular, to raise international awareness of the effects of
armed conflicts on children. The Convention, inter alia, prohibits the torture, abuse or neglect of children and

provides for their protection in all circumstances.

91. The indiscriminate targeting of civilian population centres has particularly profound consequences for the
children involved. They have themselves been killed and wounded in these attacks; witnessed the death and
injury of others including close family members and neighbours and have seen their homes destroyed. They
have been arbitrarily imprisoned in appalling conditions and there are reports of rape of children in and ont of

detention camps. This war has created countless orphans and a generation of refugees.

92. A particular problem arises with regard to the children who have been born, or are expected to be born in
the near future, as a result of rape. Suggestions have been made that adoption of these children should be
Sacilitated. At present, there wonld appear to be difficulties under national adoption legislation in Bosnia and

Herzegovina, Croatia, as well as in the Federal Republic of Yugoslavia. In order for a married woman to

50 Dzamna Duman, ,,Women, gender and child sexual abuse inside and outside family: The Balkans”, Family,
Law and Politics - Sexual Abuse: Children, The Balkans”, Encyclopaedia of Women and Islamic Cultutes,
page 1st

51 International Criminal Tribunal for the former Yugoslavia verdicts, the cases: (IT—96-23 / 2), (IT-96-23
i23/1); www.icty.org/case
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Pplace ber child for adoption, her husband’s consent is required by law. While this provision may be regarded
as serving the best interests of the child in peace-time, circumstances are fundamentally different in times of
armed conflict and in the context of rape. Wives may not wish to inform their husbands that they have been
raped. Husbands fighting at the front may be impossible to contact, in detention or disappeared. The national

parliaments concerned may wish to consider this matter in view of the circumstances currently prevailing.

93. In any event, inter-country adoption may be considered, although only “as an alternative means of child’s
care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared
Sor in the child’s country of origin” (art. 21 (b) of the Convention on the Rights of the Child). The Special
Rapporteur has been informed by religions leaders of Muslin communities and by concerned individuals and
organizations in Croatia and in Bosnia and Herzegovina that there is a strong will to raise these children
within the local communities. However that may be, in considering international assistance, the Special
Rapportenr emphasizes that the wishes of the mother and the efforts of local communities should be identified,
respected and supported by the international community. It goes without saying that the guiding principle in
any such discussion must be the best interests of the child, as provided for in article 3 of the Convention on the
Rights of the Child.

94. The Special Rapportenr supports the work of UNICEF as the lead agency in this field and shares its
concern to avoid, at all costs, the stigmatization of, or trafficking in, babies who are born as a result of

rape.

After the war in Bosnia and Herzegovina, a great number of NGOs was created dealing with
human rights, gender rights, problems concerning abuse of women and children. The public
is demanding more and more the creation of mechanicms for the protection of victims of

domestic violence, especially when sexual abuse of children is present:

“According to statistical data of the interior ministries in Bosnia and Herzegovina, 208 criminal reports on
sexcual abuse of children were filed between 1997 and 2001. Perpetrators were 15 to 85 years of age.
Victims of violence were, as a rule, girls aged 3 to 18. According to the data of the Helsinki Committee for
Human Rights in Bosnia and Herzegovina, 16% of all abuse is sexual abuse. These data include all ethnic

communities in Bosnia and Herzegovina.

52 United Nations, Report on the situation of human rights in the territory of the former Yugoslavia,
submitted by Mr. Tadeusz Mazowiecki, Special Raporeteur of the Commission on Human Rights, pursuant
to Commission resolution 1992/S- 1/1 of 14 August 1992., str. 20.- 21., The Archives of the ICTY;
www.unhchr.ch
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There are public requests all over the region to improve the existing documents by precisely defining sexual
abuse of children. There are also more and more requests to develop legislative, executive and judicial powers
in order for all these crimes to be efficiently registered, prosecuted and sanctioned. These issues are present in
public debates and in the media, particularly in women’s and feminist organizations, bu so far no general
position on these issues has been reached. There are no unified and developed procedures for registering sexual

abuse of children in any of these countries, which is why the existing statistics are inconsistent.”

Therefore, under the influence of NGO activity, public debates and media support, sexual
abuse of children is slowly becoming less of a taboo-topic for the citizens of Bosnia &
Herzegovina. The strengthening of the public awareness about that issue, next to the NGO
activity, has been greatly influenced by the current normative framework, both on a national

and international level that secures an adequate of the interests of child.

“The Constitution of Bosnia and Herzegovina, in its catalogue of rights, lists basic human rights of all

persons.

The Constitution of Federation of Bosnia and Herzegovina standardizes the right a right for the protection of
children and this right is directly affecting a child while rights of privacy, education and ban of all kinds of
discrimination are not only affecting children but other members of a family as well. These rights are
prescribed by the Constitution of Bosnia and Herzegovina as well. Children and their standing is also
affected by the provisions of international agreements which have the power of the constitutional orders by the
Annex to the Constitution of Federation of Bosnia & Hergegovina and they will be applied in Bosnia &
Herzegovina.

Provisions that guarantee the rights of children or their protection are contained in the International Covenant
on Civil and Political Rights as well as International Covenant on Economic, Social and Cultural Rights,
European Social Charter, Convention on the Rights of the Child and European Convention on Human
Rights and Fundamental Freedoms. It is particularly important to emphasize the Article 16 of the
International Covenant on Civil and Political Rights where it is stated that all persons have a right for a

legal personality that includes legal capability as well as legal capacity.

5 Dzamna Duman, ,,Women, gender and child sexual abuse inside and outside family: The Balkans”, Family,
Law and Politics - Sexual Abuse: Children, The Balkans”, Encyclopaedia of Women and Islamic Cultures,
Volume II, Brill, 2005, page 274
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Several principles regarding the relationship of parents and children can be produced from the named sources:
protection of children, equality of parents and right for the respect of a family and

personal life.

Protection of children in their interests is particularly assured by the Convention on the Rights of the Child
which is totally dedicated to children and their rights. This convention treats a child as an autonomous person
with special rights and it is especially important that it standardizes the mechanism for the protection of these
rights. To be honest, this mechanism is not complete compared to the one determined by the European
Convention on Human Rights and Fundamental Freedoms since there is not a possibility to sue a country on

an international level that harms these rights.

The guiding principle of the Convention is the application of the standard for the best interest of a
child and the achievement of welfare in activities that concern a child. The interest of a child is something
that is taken into account both by parents as well as state authorities in dispute resolution. On the side of
parents there is a primary obligation of raising and development of a child and the state has the obligation to
help parents and family in fulfilment of obligations and responsibilities towards a child. Besides this indirect
help a state is obliged to directly help and protect the rights and interests of a child.

As it has been already said, the protection is provided by parents. The implementation of all obligations and
responsibilities is something that guarantees the proper development of a child’s personality. When parents
Stop using their parental rights in the interest of a child, when they neglect, endanger of harm the interest of a
child, a competent authority is obliged to intervene by using the appropriate measures. The allowed basis for
this kind of intervention is that fact that the relationships of parents and children are modelled on the basis of
principles for the protection of children and the obligation of a state to take appropriate measures. By taking
preventive and repressive actions a state is performing its obligation prescribed by international agreements
and the one arising from the right of a child for protection in the Constitution of Federation of Bosnia &
Herzegovina. Therefore, parents can not invoke their right for the respect of a family life and ask for its
protection in the case of intervention and limitation of their independence in their exercise of parental care. In
that same way, the Family law of Federation of Bosnia and Hergegovina bases the organization of the

relationship of parents and children.

Since one of the reasons that can be a basis for intervention can be the protection of a child, our legal system
has provision that a allow a court to take actions limiting the right of parent for the protection of family life
and to live with a child, being guided by the interest of a child. Except the protection to children provided by
parents and state, some bodies commit to give special protection to a child through an alternative care for
children who are temporarily or permanently deprived of their family environment or when it is not in their

best interest to remain in that circle, placement in another family, appropriate institution or adoption.
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The protection of the principle of protection of a family life stems from both of our constitutions and the
European Convention on Human Rights and Fundamental Freedoms. When standardizing relationships
between parents and children and the excercision of parental care and their organization in practice, the
competent anthorities must take into account this right of parents and children and abstain from any kind of
intervention that might hurt it. The possibility to limit this right is allowed only in those cases when the
protection of health or morals of children is provided, respecting the legal terms regarding these relationships,
otherwise it would be a cause to start a procedure against Bosnia and Hergegovina in front of the European

Counrt for Human Rights in Strasbonrg.”™

The current criminal legislation of Bosnia and Herzegovina’ regulates the protection of
children from sexual abuse, human trafficking and all forms of exploitation through the
provisions of the Criminal code of Bosnia and Herzegovina, Criminal code of Federation of
Bosnia and Herzegovina, Criminal code of Republika Srpska and Criminal code of Brcko

District of Bosnia and Herzegovina.

“The Criminal Code of Bosnia and Herzegovina sanctions the following criminal offences: establishment of
Slavery and transportation of persons in that status, human trafficking, international recruitment for

prostitution, smuggling of persons, taking hostages.”

“One of the basic characteristics of the aforementioned offences is that the easiest victims can be children and
young persons. The Criminal code of Bosnia and Herzegovina, Criminal code of Federation of Bosnia and
Herzegovina, Criminal code of Republika Srpska and Criminal code of Bréko District of Bosnia and
Herzegovina sanction the criminal offences against gender liberty and morals and amongst them sexunal
relationship with a child, sexnal misconduct, incitement to prostitution, abuse of a child or minor for
pornography, introducting a child with pornography, incest. The criminal legislature of Bosnia and
Herzegovina defines the following acts as criminal offences as well: kidnapping, abduction of a child and a
minor as well as an act of a person that changes the family status of a child with planting and replacement or

in any other way.””’

54 Presentation by Dzamna Duman (Senior Assistant Law Faculty in Sarajevo), the seminar "Regular and
subsequent registration in the register of births" (,,Redovni i naknadni upis u mati¢nu knjigu rodenih®),
organized by the organization "Your Rights BiH" (Legal Aid Network) and the UNHCR, 19t - 21+t
December 2010, Vlasi¢, Bosnia and Herzegovina

5 Detailed provisions of the criminal legislation of BiH in Chapter II "national legislation" of this report,
section 2 "Substantive Criminal Law"

% Articles: 185, 186, 187, 189, 191, Criminal Code of Bosnia and Hetrzegovina ("Official Gazette of BiH”, No.
37/03, 54/04, 61/04, 30/05, 55/06, 32/07)

57" Analysis of the harmonization of legislation of Bosnia and Herzegovina with the Convention on the Rights
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The Family Law of Federation of Bosnia and Herzegovina regulates “the protection of
a child in a family from all kinds of violence, abuse, maltreatement and neglect”.®® Also, in its
Chapter C “The rights and obligations of parents and children” regulates the obligation of

parents to take care of the life and health of a child:
“Article 134
(1) Parents are obliged to take care of the life and health of a child.

(2) Parents are obliged to take care of a child, satisfy its normal needs and protect it from all forms of vices:
drugs, alcohol, tramping, robberies, stealing, prostitution, begging as well as all forms of juvenile delinquency,

violence, injuries, economic exploatation, sexual abuse and all other asocial occurences.

(3) For the protection of the interests of a child, parents are obliged to control its bebaviour, in accordance

with its age and matureness.

Protection of personal rights and interests of a child in the family legislation of the

Federation of Bosnia and Herzegovina is defined by the following orders:

“(1) Guardianship authority has an obligation to act on official duty and take appropriate measures for the

protection of rights and the best interest of a child based on direct knowledge or information.

(2) Information about the injury of a child’s rights, especially in cases of violence, maltreatment, sexual abuse
and child neglect, is something that has to be promptly delivered, without delay by all bodies, organizations
and physical persons to the gnardianship anthority.

(3) A conrt in front of which a misdemeanour or criminal procedure is started which is related to the harm of
the rights of child, is obliged to inform the gnardianship authority and a conrt with jurisdiction for measures
Jor the protection of rights and interests of children and is obliged to deliver them an official judgment from

that procedure.

(4) Guardianship authority will receive help on official duty from local police anthorities for the measures
from the Paragraph 1 of this Article.

of the Child" (,,Analiza uskladenosti zakonodavstva Bosne i Hercegovine sa Konvencijom o pravima
djeteta®), The Institution of Human Rights Ombudsman of Bosnia and Herzegovina in cooperation with
Save the Children Norway, Sarajevo, November 2009, pages: 148-149

58 Article 127, Family law of the Federation of Bosnia and Herzegovina, (,,Official Gazette of FBiH, No.
35/05141/05)

5 Article 134, Family law of the Federation of Bosnia and Hetzegovina, (,,Official Gazette of FBiH®, 35/05 i
41/05)
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(5) Before taking any measures from Paragraph 1 of this Article, a gnardianship anthority will listen to a
minor chald abont the facts that are related to its decision if the child is capable to understand the situation
properly. An opinion of a minor child will especially be taken into account if measures of separation from

parents are going to be taken.”™

Also, Family law of Federation of Bosnia and Herzegovina regulates the possibility to

deprive parental care by a court order in a non-contentious procedure:
“Article 154
d) Deprivation of parental care

(1) Court will take away parental care in a non-contentious procedure from a parent that abuses his or ber
rights or grossly neglects his or her obligations or abandons a child or does not take care of a child with which
he or she is not living together and clearly endangers a child’s security, health or morals or does not protect a

child from that kind of bebavionr from another parent or person.

(2) Abuse of rights is especially present in cases of physical and mental violence towards a child, sexual abuse
of a child, guidance of a child towards socially inacceptable bebaviour and other cases of gross violations of
child’s rights.””

The Family law of Republika Srpska also regulates rights and obligations of parents and
children in Chapter III ,Relationships of parents and children® where ,,parents have an
obligation and right to protect their underage children and to take care of their lives and
health® also regulates the rights and duties of parents and children in Chapter 111 "Relations
between parents and children®? and to ,take care of the education of their underage

children.s3

With the provisions of this law any form of physical and sexual abuse is forbidden as well as
exploatation, neglect and other ways of child's rights abuse. In cases of violations of child's

rights, guardianship authority has the power to take aware the guardianship from parents:

“Article 97

0 Article 62, Family law of Federation of Bosnia and Herzegovina, (,,Official Gazette of FBiH*, No. 35/05 i
41/05)

61 Article 154, Family law of Federation of Bosnia and Herzegovina, (,,Official Gazette of FBiH®, No. 35/05 i
41/05)

62 Article 81, Family law of the Republika Stpska, (“Official Gazette of RS, No. 54702, 41/08)

3 Article 83, Family law of the Republika Stpska, (“Official Gazette of RS*, No. 54702, 41/08)
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3. Oversight of a guardianship anthority

(1) Parents and other members of a family must not subject a child to degrading acts, mental and physical
punishments or abuse. If parents, or a parent with which a child is living with, have in any way abused their
child or neglected to take care of it, neglected its upbringing or if a child has been faced with disorders in
upbringing, a guardianship anthority can take away their child and entrust it to another parent, some other

person or appropriate institution if there is not a judicial order for entrusting a child.

(2) During the period of constant oversight of the parental rights, a guardianship anthority will help parents
with adyices and other appropriate methods of social work in their excercision of parental rights, call up
parents for consultations about parental rights, visit parents and children, call up parents and children for

regular periodic meetings at the premises of the guardianship authorities and similiar. ***
WArticle 106
5. Deprivation of parental rights and duties

(1) Court will take away parental rights in a non-contentions procedure from a parent which molests his

child, abuses parental rights or leaves its child, disregards caring abont a child and neglects its parental duties.
(2) A parent abuses its parental rights and duties if he or she:

1. conducts physical or mental violence towards a child;

2. sexually abuses a child;

3. exploits a child making it work too much or works at something that is not appropriate towards its age;
4. allows a child to use alcoholic drinks, drugs or other intoxicating substances or matkes it do so;

5. leads a child towards any form of socially unaccepted bebavionr;

6. in any other way grossly violates the rights of a child.

(3) A parent is grossly neglects its parental obligations and rights:

1. if be or she leaves bis or her child;

2. if he or she does not take care about a child living with him or ber for longer than a month;

3. if he or she does not create necessary conditions for living together within a year without a valid reason if a

child has been placed in another family or institution;

4 Article 97, Family law of the Republika Stpska, (“Official Gazette of RS*, No. 54702, 41/08)
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4. if be or she neglected to take care about the basic living needs of a child living with him or ber or does not

Jfollow the measures taken by the competent authority for the protection of rights and welfare of a child.

(4) Court can return parental rights to a parent if the reasons for which it was taken away from him or her

cease to exist.

Family law of Brcko District of Bosnia and Herzegovina regulates rights of children to
be protected from all forms of violence as well as the obligations of parents to protect their

children from all forms of violence and in the case of omissions parental right will be taken

away from parents.

WArticle 110

(Right from the protection from all forms of violence)

A child in a family has a right for the protection from all forms of violence, abuse, neglect and negligence. “*
WArticle 117

(Obligations of parents)

(1) Parents are obligated to take care of the life and health of a child.

(2) Parents are obligated to take care of a child, fulfill its needs and protect it from all forms of vices and
wrongdoings: drugs, alcohol, tramping, robbing, stealing, prostitution, begging and all forms of juvenile

delinquency as well as violence, injury, economic exploatation, sexual abuse and all other asocial occurences.

(3) For the protection of the interests of a child parents are obligated to control its bebaviour in accordance

with its age and maturity.

Article 114
(Limitation and revocation of parental care)

(1) Limitation and revocation of parental care is possible by a decision from an official body in ways

prescribed by this law.

(2) A parent cannot renounce its parental care.

% Article 106, Family law of the Republika Srpska, (“Official Gazette of RS*, No. 54702, 41/08)

% Article 110, Family law of Brcko District of Bosnia and Herzegovina, (,,Official Gazzete of BDBIH®, No.
3/07)

67 Article 117, Family law of Brcko District of Bosnia and Herzegovina, (,,Official Gazzete of BDBIH®,
No.3/07%)
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When talking about the injuries of the rights of a child, a topic that sparked the interest of
media and legislature in Bosnia and Herzegovina is the ethnic discrimination in everyday life,
animosity and violence towards children of ethnic minorities, especially Roma children. On
of the burning issues that Roma children are faced with is the sexual and economic

exploitation (begging).

“Regarding economic exploitation and street children the Committee on the Rights of the Child is concerned
at the information that a significant number of children, especially Roma, are living or working on the streets,
that the majority of these children are under 14 that most of them do not attend schools and nearly half of
them appear to be ill. Furthermore, the Committee notes with concern that the work performed by these
children is often barmful and exploitative and that many of them are compelled or forced to work {...)
Although the Law strictly defined the conditions under which a child up to 15 years of age can work, there
were found registered cases of violation of this Law. Practical examples given were the cases of children who
worked in restaurants, bakeries and other facilities in which children worked at night. The usual practice is
that such categories of employees are not registered by the retirement, disability, and health funds, which
antomatically represents a form of exploitation and enhances the existence of black market. Inspection take
certain measures, but there is an insufficient number of inspectors and the sole structure of inspection services,

especially in FBiH, makes a more efficient supervision in this area impossible.

It is especially important to note the issue o begging in the streets as a form of exploitation. Department for
children’s rights of the Ombudsmen Institution of BiH made a comprebensive research of this phenomena in
BiH and send its recommendations to BiH anthorities on how to deal with this problem. This research shows
that begging is often a form of exploitation as a part of children trafficking and that the competent authorities

do not have a systematic approach to eliminate this phenomenon.’”

Apart from discrimination, violence, economic and sexual exploitation which are challenges
for Roma children, one of the burning issues with those children is the lack of registration in
official documents for newborns making those children officially “non-existent” and as such

are not procected by the law and are suitable victims for human trafficking and all means of

% Article 114, Family law of Brcko District of Bosnia and Herzegovina, (,,Official Gazzete of BDBIH®, No.
3/07)

9 "Analysis of the harmonization of legislation of Bosnia and Herzegovina with the Convention on the Rights
of the Child" (,,Analiza uskladenosti zakonodavstva Bosne i Hercegovine sa Konvencijom o pravima
djeteta®), The Institution of Human Rights Ombudsman of Bosnia and Herzegovina in cooperation with
Save the Children Norway, Sarajevo, November 2009, pages: 151- 152



51 ELSA for Children Final Report ELSA Bosnia and Herzegovina

exploitation. This problem was registered by the Institution of Ombudsman for human

rights of Bosnia and Herzegovina in one of their reports.

o Children from Roma families are in much worse situation than other kids, and it is important to underline
that they are the largest and most vulnerable national minority. Most of Roma children are not registered in
birth registration books, so they do not have personal documents, which hinder their access to the rights,
primarily the right to education and bealth and social care. Such Roma children status puts them in
vulnerable position and mafkes them exposed to exploitation by the adults (begging, prostitution, pornography,
trafficking in body parts and like).

In order to solve this problem it is essential to adequately implement the Article 7 of the

Convention on the rights of child in Bosnia and Herzegovina.

“The requirement in Article 7 that every child should be registered right after birth with the right to a name
after birth, has a direct influence on the possibility that a child gets access to means of survival and
development. Registering a child after ifs birth gives a child its legal identity in its country or place of birth.
That identity is a basis that is used for a child to get access to the healthcare system and education. Without a
birth certificate as an evidence of identity, a child is excluded from every possible tool which is necessary for
survival and development. Therefore, the implementation of the Article 7 is a special precondition for the
implementation of Article 24 (health rights) and Article 28 (right to elementary and secondary education)
which is a specific set of rules for the survival and development from Article 6 (right to life).””

1v. “It is an integral part of the General Framework Agreement for peace in Bosnia and Herzegovina
known as Dayton Peace Agreement, which was initialed on November 11, 1995 in Dayton, USA and
signed on December 14, 1995 in Paris. Text of the Constitution is in fact the Annex 1V to the adopted

Peace Agreement.

Apart from explicit provision which states that the rights and freedoms set forth by the European Convention
on Human Rights and its protocols shall be directly applied in BiH and shall have precedence over national

legistation, the Constitution also contains the Annex I — Additional agreements on buman rights (15

70" Alternative Report of the Ombudsman for Human Rights on the implementation of the Convention on
the Rights of the Child for the petriod from 1t June of 2009 until the end of 2011" (“Alternativni izvjestaj
institucije Ombudsmene za ljudska prava BIH o primjeni Konvencije o pravima djeteta za period od
1.6.2009. do kraja 2011.god.*); The Institution of Ombudsman for Human Rights, Banja Luka 2011, taken
from: www.omudsmen.gov.ba October 2012, page 6

7! Presentation by Dzamna Duman (Senior Assistant Law Faculty in Sarajevo), the seminar "Regular and
subsequent registration in the register of births" (,,Redovni i naknadni upis u mati¢nu knjigu
rodenih®),organized by the organization "Your Rights Bi H" (Legal Aid Network) and the UNHCR, 19 -
215t December 2010, Vlasi¢, Bosnia and Herzegovina
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instruments) that shall apply to BiH. The 1990 Convention on the Rights of the Child is among those

nstruments.””?

It is necessary to point out that family law legislation of Bosnia and Herzegovina (Family law
of Federation of Bosnia and Herzegovina, Family law of Republika Srpska, Family law of
Brcko District of Bosnia and Herzegovina) is in accordance with the provisions of the

Convention on rights of child.

Judge of the Constitutional Court of Bosnia and Herzegovina, Mr Faris Vehabovi¢, who has
been recently named as a judge in the European Court for Human Rights as a candidate
from Bosnia and Herzegovina, determines several things in his scientific work “Relationship
between the Constitution of Bosnia and Herzegovina and the the European Convention for

the Protection of Human Rights and Fundamental Freedoms™:

“(...) and the Constitution of Bosnia and Herzegovina is a typical example of such a radical monistic
approach in the application of international law regardless of how much it contradicts with considerations
learned so far about state, sovereignty and the relationship between domestic and international law. That is
also one of the arguments that make the Constitution of Bosnia & Herzegovina absolutely different from the

constitutions of other countries, but this time in a positive way.

Bosnia and Herzegovina has taken over the UN’s Convention on human rights by
notification of succession on the 23 of November 1993 by which Bosnia and Herzegovina
obligated itself that it must implement the Convention and harmonize its legislature with the

provisions of this Convention.

“Monitoring over the progress the State Parties achieved in implementation of assumed obligations is carried
out by the Committee on the Rights of the Child (bereinafter referred to as: Committee), which periodically
examines reports of the State Parties on measures undertaken to ensure the exercise of the rights recognized in
the Convention. After examination of reports, the Committee adopts concluding observations - a document

that refers to the specific State Party (...) The Committee examined the Initial Report of BiH

72" Analysis of the harmonization of legislation of Bosnia and Herzegovina with the Convention on the Rights
of the Child" (,,Analiza uskladenosti zakonodavstva Bosne i Hercegovine sa Konvencijom o pravima
djeteta®), The Institution of Human Rights Ombudsman of Bosnia and Herzegovina in cooperation with
Save the Children Norway, Sarajevo, November 2009, pages 174

73 Faris Vehabovi¢, “The relation between BiH Constitution and the European Convention for the Protection
of Human Rights and Fundamental freedoms," Alumni Association of the Center for Interdisciplinary
Studies, (,,Odnos Ustava BIH i Europske konvencije za zastitu ljudskih prava i osnovnih sloboda®,
Asocijacija Alumni Centra za interdisciplinarne postdiplomske studije- ACIPS), Sarajevo, 2006, page 45
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(CRC/C/11/Add.28) in the session (see: CRC/C/SR.1030 and 1031) held on May 19, 2005, but it
adopted its Concluding observations in the 1052nd session held on June 3, 2005. These Concluding
observations were used as a basis for this analysis. 1t is particularly important to point out the positive
measures that Bosnia and Herzegovina undertook in order to ensure implementation of the Convention,

which were also recognized by the Committee.

The Committee identified the following positive measures:

* Adopting of a Law on protection of national minorities;

* Adopting of a Rulebook on protection of human trafficking victims;

* Adopting of a Framework law on primary and secondary education;

* Adopting of a 2002-2010 Children Action plan and establishing of a BiH Council for Children;

o Adopting of a Law on protection of mentally handicapped persons and BiH Council of Ministers decisions
dated December 30, 2003 on adopting Standard rules on equalization of opportunities for persons with
disabilities, which were adopted by UN General Assembly on December 20, 1993 (GA Resolution
48/96);

* Direct application of the rights and freedoms listed in the European Convention on Human Rights and
Fundamental Freedoms and its protocols, which are gnaranteed by the Constitution of Bosnia and

Herzegovina.

(..)

The Committee noted that since 2000 the Government had adopted a number of programmes and plans of
action relevant to the promotion of children’s rights. It is concerned, however, that «the divergence of policies
and practices resulting from the political and administrative fragmentation may hamper their correct
implementation. The Committee is further concerned by the fact that despite of having over 100 ministries in
the State, none of them has exclusive competence over children issues. Having aforementioned in mind, the
Committee recommended that the State Party further strengthen and support the Council for Children with
adequate human and financial resources, in order to empower it to develop and coordinate a comprebensive
and uniform implementation of all policies throughont the country.(...) In its Concluding observations, the
Committee welcomed the information that the existing State Ombudsmen will continue their activities and
that the Office of Ombudsmen in its structure has a Department for the Rights of the Child. However, the
Committee is concerned about the fact that this department is inefficient due to poor public awareness about
its existence and function, in particular about its individunal complaints mechanism. The Committee

recommended that the State Party should provide support to the Office of Ombudsmen in launching public-
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awareness campaigns targeting in particular parents and children in order to inform them about the existence
and functions of the Ombudsmen’s Office Department for the Rights of the Child, in particular its power to
receive and investigate complaints related to violation of children’s rights. The State party is further
encouraged to seek technical cooperation in this regard from the United Nations Children’s Fund
(UNICEF) and the Office of the United Nations High Commissioner for Human Rights (OHCHR) and
other organizations Considering the BilH report, the Committee acknowledged the efforts of the State Party
aimed at allocating adequate resources for social protection services, however it also expressed its concern that
the children’s rights are still neglected and that insufficient resources are allocated for child related programmes

and policies.

The Committee is further concerned that there is a significant difference in public expenditure between the two
Entities in the areas of social security, education and health care and that the complex structure of the State
Party is not conducive to an optimal realization of the limited resonrces available. Due to all this, the
Committee recommended that the State Party should pay particular attention to the full implementation of
Article 4 of the Convention by prioritiging budgetary allocations to ensure implementation of economic, social
and cultural rights of children, in particular those belonging to economically disadvantaged families, «to the
maximum extent of ... resources available and, where needed, within the framework of international
cooperation.» The Committee further recommends that the State party should harmonize the expenses for
children’s rights protection between the Entities so that a minimum level of social and health protection for all
children throughout the country is guaranteed. The Committee expressed its concern about the fact that the
last census was carried out in 1991 and that there is no clear division of responsibilities for collection,
consolidation and analysis of data among the different government bodies. This results in limited availability
of statistics on sitnation of children, especially those belonging fo different ethnic groups and the most
vulnerable groups (e.g. children of internally displaced and refugee families, victims of sexual and economic
exploitation, victims of human trafficking) and makes it difficult to calenlate basic human development

74

indicators such as infant mortality rate, adult literacy, employment and poverty rate..

Through the key considerations in the “Analysis of the harmonization of the legislation of

Bosnia and Herzegovina with the Convention on the Rights of the Child”, the Institution of

74" Analysis of the harmonization of legislation of Bosnia and Herzegovina with the Convention on the Rights
of the Child" (,,Analiza uskladenosti zakonodavstva Bosne i Hercegovine sa Konvencijom o pravima
djeteta®), The Institution of Human Rights Ombudsman of Bosnia and Herzegovina in cooperation with
Save the Children Norway, Sarajevo, November 2009, pages 8- 12
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Ombudsman for human rights in Bosnia and Herzegovina in cooperation with NGO Save

the Children Norway brings the following conclusion:

“Revised Plan of Actions for Children for the period 2002-2010 has not yet been adopted. 1t is still in the
Sorm of a draft, althongh the adoption thereof was defined and recommended by the UN Committee on the
Rights of the Child. Since after the expiration of the tenure of previous members of the Council for Children

75

no new members were elected, one can conclude that this Council no longer exists.

Since this “Analysis of the harmonization of the legislation of Bosnia and Herzegovina with
the Convention on the Rights of the Child” was created in 2009, significant improvements
were noticed regarding state activities for the application of the Convention on the Rights of
the Child. Previous recommendations were the basis for th creation of Second, Third and
Fourth periodic report about the application of Convention on the Rights of the Child. The
last report was presentet on 19" September 2012 on the 61" session of the UN Committee
of the rights of child in Geneva. In the introductory remarks in front of the UN Committee,
Mrs Saliha Duderija, deputy minister for human rights and refugees of Bosnia and
Herzegovina who led the Bosnian delegation, emphasized the advancements Bosnia and

Herzegovina achieved regarding the application of the Convention on the rights of child:

“One of the most important strategic documents, which promotes and proposes measures to protect the rights
of children in Bosnia and Herzegovina, is the Action Plan for the Children of Bosnia and Hergegovina
2010 — 2014 (preceded by the Action Plan 2002-2010). These plans identified the activities on creating
Sfavorable living conditions for children and their families, their healthy physical and psychological development
and inclusion in the society, and participation in decision-mafking, as the most important factors for acting in

the best interest of the children.

In the context of the right of every child to grow up in a family, the Action Plan for the Children of Bosnia
and Hergegovina includes the development of and support to alternative forms of care for children withont

parental care, presenting it as a more humane and cost-efficient form of care relative to institutional care.

The authorities of Bosnia and Hergegovina are aware of the fact that the institutional care of children
infringes the principle of equality of each child, namely equal right of each child to live in a family

environment, since a child placed in an institution is not able to live and participate in the society in the same

75 Ibid, page 13
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way as the one living in a family environment and since children growing up in institutions become

stigmatized and discriminated against.

Given that research, surveys and analyses conducted in Enrgpean countries show that institutional placement
of children in North and West European countries is decreasing and that the process of deinstitutionalization
zs in the final phase, while in the countries of the Central and Eastern Europe it is still underway, the
anthorities of Bosnia and Herzegovina have taken further steps toward achieving the fuller enjoyment of the

children's rights.

In addition to the issue of institutional care for children, other issues related to the protection of the rights of
the child in Bosnia and Hergegovina are also important for us to act upon. Therefore, the Ministry of
Human Rights and Refugees of Bosnia and Herzegovina identified in the Action Plan for the Children of
Bosnia and Herzegovina the issues of social inclusion of children and activities related to the most important
needs for children in the fields of social and health protection, education, special forms of protection, as well as

non-discrimination and ensuring fundamental human rights of children.

A particularly important among these issues is non-discrimination, notably the prohibition of corporal
punishment at home and in institutions, where a stronger public sensitization is required. Also, specific
activities are foreseen in terms of reporting and monitoring in order to ensure adequate response to violence

against children and their abuse, including domestic violence.

Aiming to implement the recommendations of this Committee, and in particular the recommendations given
by the Council of Enrope Commiissioner for Human Rights, the authorities of Bosnia and Herzegovina took

action to fulfill this obligation in due time.

Namely, at its 14h session held on 20 June 2007 the Council of Ministers adopted the National Strategy
to Combat Violence against Children 2007 -2010, while the activities to draft and adopt a new Strategy for
period until 2015 are in progress.

Given that the Ministry of Human Rights and Refugees is in charge of implementing the activities on
drafting the Strategy, the Ministry also set up a special team tasked with presenting the Strategy to all levels
of government in Bosnia and Herzegovina identified in the Strategy as those responsible for implementing
activities and reporting regularly to the Council of Ministers, as well as other levels of government in Bosnia

and Herzegovina.

The new Strategy identifies specific problems and recent trends in violence against children in Bosnia and
Herzegovina, the deficiencies of existing legislation in this area and proposals for their harmonization and
improvement, as well as specific goals and measures required for preventive action and general reduction of

occurrence of violence against children in BiH society.
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The implementation of the National Strategy to Combat Violence against Children in Bosnia and
Herzegovina was important in many ways: presenting the obligations of those responsible for various
activities, educating and sensitizing the wider public, which also resulted in establishing partnership with
NGOs.

Aimed at establishing a common methodology to monitor the problem of violence against children in Bosnia
and Herzegovina, the formation of coalitions of NGOs was an activity that was carried ont in the course of
2011 and 2012. It is important to mention the coalition of NGOs which, in collaboration with the
Ministry, NGO Vesta from Tuzla and UNICEF, continued designing the methodology for monitoring the
problem of violence against children by NGOs in Bosnia and Herzegovina.””

Other than the State strategy for the combat against violence over children on the basis of
which a team was created within the Ministry for the presentation of the aforementioned
strategy on all levels of organization in Bosnia and Herzegovina, the government introduced
the Strategy for combatting underage delinquency and a whole series of strategies to
improve pre-school upbringing and child education. In March 2012, Council of Ministers
introduced a Decision for the adoption of the policy framework of early upbringing and
development of children in Bosnia and Herzegovina, including an Action plan about the

educational needs of the Roma people.

Bosnia and Herzegovina submitted reports and two optional protocols to the appropriate
UN Committee at its 61st session in September:
1. Optional protocol about child trafficking, child prostitution and

pornography
2. Optional protocol about children in armed conflicts

v. Bosnia and Herzegovina is not an EU member state but it had signed an accession
agreement with the EU on the 16" June 2008. That was preceded by the initialling of 4"
December 2007 in Sarajevo and negotiations from November 2005 to December 2006. That
document allowed a close and permanent relationship with the EU and likely membership

within it.

76 Opening address and introduction of the delegation of Bosnia and Herzegovina, Geneva 18-20 Septembert,
Presentation of the combined second, third and fourth periodic reports of Bosnia and Herzegovina on the
implementation of UN Convention on the Rights of the Child; taken from :
http:/ /www2.ohchr.org/english/bodies/ctc/cres61.htm; September 2012
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“The text of the Agreement has 135 articles in 10 chapters : General principles; Political dialogue; Regional
cooperation; Free movement of goods; Free movement of workers, work settlement, provision of services,
movement of capital;y Harmonization of laws, enforcement of laws and rules of competition; Justice, liberty
and safety; Policies of cooperation; Financial cooperation; Institutional, general and final orders. Except the
aforementioned chapters, the Agreement has 7 annexes and 7 protocols which specify obligations relating to
trade of certain kinds of products (time schedule of suspension or gradual reducement of customs for
industrial, agricultural and processed agricultural products, fish and fish products, and wine and alcobolic
drinks — Annex I, Annex 11, Annex I1I, Annex 1V, Annex V', Protocol 1, Protocol 2, Protocol 7).
Besides that, the obligations of Bosnia & Hergegovina regarding state aid are regulated in more detail
(Protocol 4), land transport (Protocol 3), business settlement and financial services (Annex V1), protection of
intelectual property (Annex V11), mutual administrative help regarding questions of customs (Protocol 5)
and dispute resolution (Protocol 6). The Agreement is in the process of ratification with its member states.
Bosnia & Herzegovina ratified the agreement in both houses of the Parliamentary Assembly of Bosnia &
Herzegovina (FHouse of Representative — 22nd Octover 2008 and House of Peoples — 27th Octover 2008)
and Presidency 6th November 2008. The European Parliament supported the Agreement and asked for
member states to ratify it on the plenary meeting in Strasbourg held from 20th until 23rd October 2009.
Until the completion of the ratification of the Agreement of stabilization and accession, a Temporary
agreement is in place from 1st July 2008. "

2 THE LANZAROTE CONVENTION

i. “Parliamentary Assembly of Bosnia and Herzegovina bas, in its resolution 234 (2002) about the
application of Bosnia and Herzegovina for the menbership in the European Council, elaborated the progress
since the signing of the Dayton peace agreement on all fields. Parliamentary Assembly bas recommended to
the Council of Ministers to invite Bosnia and Herzegovina to the membership in the Council of Europe. On
12th July 2002, after it had become one of the members of the Council of Europe, Bosnia and Hergegovina
ratified the European Convention on Human rights. With that act, Bosnia and Herzegovina signed an
international agreement and took over the obligation to harmonize its legislature with the international

obligations that re arising from that agreement. ‘%

77 Taken from the web site of The Directorate for European Integration
http:/ /www.dei.gov.ba/dokumenti/?id=4871, October 2012

78 Faris Vehabovi¢, “The relation between BiH Constitution and the European Convention for the Protection
of Human Rights and Fundamental freedoms", Alumni Association of the Center for Interdisciplinary
Studies, (,,Odnos Ustava BIH i Europske konvencije za zastitu ljudskih prava i osnovnih sloboda®,
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What is so specific about the European Convention on Human Rights and Bosnia and

Herzegovina is that:

“in the case of Bosnia and Herzegovina, the European Convention of Human Rights is not one of the
international agreements with cerfain obligations for the signing state but ome of the most important

constitutional principlesu. “”

Judge Vehabovic has proven in his scientific work that the European Convention on

Human Rights is above the Constitution of Bosnia and Herzegovina which means that:

“the rights from the European Convention on Human Rights have the supremacy over other constitutional
orders. He claims two reasons for this kind of situation: 1) Constitution of Bosnia and Herzegovina gives the
European Concention, by the formulation of Article 11/ 2, such position in the constitutional system of
Bosnia and Hergegovina claiming that it is ,,directly applicable” and ,,above every other right* which means
self-enforcability of that regulation as well as the completness of the legal system of Bosnia and Herzegovina
including the constitutional systems; 2) since Bosnia and Herzegovina is a typical example of the presence of a
monistic legal system, by the ratification of the Eurgpean Convention from 12th July 2002 and the
European Convention as an international agreement, it is necessary to change legal obstacles for the full
respect of obligations taken by the international agreement. As an example of incosistency are the provisions
of the Constitution regarding the way members are elected to the Presidency of Bosnia and Herzegovina and
the House of Peoples of the Parliamentary Assembly of Bosnia and Herzgegovina. *

ii. The ambassador of Bosnia and Herzegovina, Mr Zdenko Martinovi¢ signeds! Lanzarote
Convention in the office of the Secretary General of the Council of Europe, on the 12th
October 2011. And Bosnia and Herzegovina has just ratified the Lanzarote Convention on

14th of November 201282, which will enter into force on 1st of March on 2013.

iii. Ministry for Human Rights and Refugees of Bosnia and Herzegovina has started the
process of accession in 2009 for the following three conventions which deal with the

protection of the childrens’ rights, LLanzarote Convention being one of them:

Asocijacija Alumni Centra za interdisciplinarne postdiplomske studije- ACIPS), Sarajevo, 2006, page 61.
7 Ibid, page 9
80 Ibid; page 11
81 For more information about signing of Lanzarote Convention:
http:/ /www.coe.int/t/dg3/children/1in5/News/BosniaAndHerzegovinaSignature_en.asp
82 While we were working on research from June until the end of October, Bosnia and Herzegovina didn't
ratified Lanzarote Convention. It was ratified two weeks after we finalized our report, so the following
guestions will be answered under If not ratified section
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* Convention on the International Recovery of Child Support and other
Forms of Family Miantenance;

*  Council of Europe Convention on contact Concerning Children;

*  Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse — Lanzarote Convention.

The first report for the opinion of relevant institutions had been sent out on 11th September

2009 and it was renewed with urgencies which were sent out on 20th September 2009.

The reasons for the accession to these conventions, Lanzarote Convention among them,
were sent to the General Secretariat of the Council of Ministers of Bosnia and Herzegovina
on 20th October 2010 and were approved on 18th November 2010. On the 5th session of
the Presidency of Bosnia and Herzegovina held on 11th February 2011, the Presidency
reached an agreement of accession of Bosnia and Herzegovina to all three conventions.
Therefore, the Head of Mission of Bosnia and Herzegovina to Council of Europea signed

the aforementioned conventions on 12th October 2011.

On 14th November 2011, the Request for the start of the process of ratification was
submitted to the Ministry of Foreign Affairs of Bosnia and Herzegovina. The Council of
Ministers of Bosnia and Herzegovina determined the Suggestion® for the ratification of the
Lanzarote Convention in February 2012. After that, the Parliamentary Assembly of Bosnia
and Herzegovina gave its approval® for the ratification of the aforementioned conventions
on its 25th session of House of Representatives from 28th March 2012 and 14th session of
House of People from 19th April 2012. It is expected that the Presidency of Bosnia and
Herzegovina will soon publish a decision about the ratification of these international
agreements so the procedure could be continued with the deposition of ratification
documents with the authorized depositories of the convention, all in accordance with the
norms of international law and the Article 16 of the Law for the process of conclusion and

implementation of international international agreements.®

Members of the ,,ELSA BIH for Children® research team have attended a meeting with the

Head of the Office of the Council of Europe in Sarajevo, Ms Mary Ann Hennessey and with

85 Suggestion for ratification of Lanzarote Convention:
https:/ /www.parlament.ba/sadrzaj/ ostali_akti/ratificirani/default.aspx?id=34958&langTag=bs-BA&pril=b
84 “Official Gazette of BiH* No. 6/12
85 Law for the process of conclusion and implementation of international international agreements, (,,Official
Gazzete of BiH*, No. 29/00)
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the Minister for Human Rights and Refugees of Bosnia and Herzegovina, Mr Damir Ljubic¢
on 20th September 2012. One of the main results of the meeting was that the Ministry will
send a memo to the institutions of Bosnia and Herzegovina to speed up the process of the

ratification of the Lanzarote Convention.

And on 14th November of 2012, Bosnia and Herzegovina has ratified Lanzarote
Convention, which will enter into force as regards Bosnia and Herzegovina on 1st of March

2013.86

iv. Taking into account that Bosnia and Herzegovina represents a monistic approach to the
application of international law that means that the position of the Lanzarote Convention
towards a national legislature will be determined with that monistic approach which means

the following:

“When looking from the perspective of monistic understanding, international and national law are part of a
unique legal order which gives principles on how to solve conflicts between the orders of a national law system
of one state and international law. The regulations of the international law affect the regulations of the
national law and vice versa. Therefore, it can be concluded that judges in one state, when applying internal
regulations, should constantly have in mind that their decisions are not in conflict with the international

obligations of their conutry, especially not the ones from the agreements themselves. **

II NATIONAL LEGISLATION

1 GENERAL PRINCIPLES OF THE JURISDICTION

1. The establishment of modern, democratic statet® of Bosnia and Herzegovina is a result of

the disintegration of the Socialist Federal Republic of Yugoslavia, voting for independence

86 http:/ /www.coe.int/t/dg3/children/1in5/News/BiHRatification_en.asp

87 Degan, V.D, "International law", Law Faculty, University of Rijeka., 2000 (,,Medunarodno pravo®, Pravni
fakultet Sveucilista u Rijeci, 2000)

8The Declaration of the State Anti-Fascist Council of National Liberation of Bosnia and Herzegovina
(ZAVNOBIiH), issued on November 25 of 1943 by the partisan government, is widely considered to be the
constitutional basis of the modern Bosnia and Herzegovina. Furthermore, this Resolution states:

"Today, the nations of Bosnia and Herzegovina, through their only political representative - the ZAVINOBiIH, desire that their
country, which is neither Serb, nor Croat nor Muslim, but Serb as well as Croat and Muslin, should be the free and united
Bosnia and Herzegovina in which the full equality, legal and otherwise, of Serbs, Muslims and Croats will be guaranteed".

Those principles were declared in the constitutions of Democratic Federative Yugoslavia (1943- 1945), Federal
People’s Republic of Yugoslavia (1945- 1963) and later renamed in Socialist Federal Republic of Yugoslavia
(1963- 1992), in which Bosnia and Herzegovina was constituted as one of the six State’s equal republics.

Before The Second World War, Bosnia and Herzegovina was part of The Kingdom of Yugoslavia (1941-1929),
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by referendum®, which was held in Bosnia and Herzegovina on 29 February 1992, and
recognition by the international community, on 6 April 1992 when the Republic of Bosnia
and Herzegovina is recognized by the European Community and the United States, and on
22 May 1992 when Bosnia and Herzegovina was admitted as a member of the United
Nations General Assembly by the resolution A/RES/46/237% of the United Nations. As a
successor of the Socialist Federal Republic of Yugoslavia, Bosnia and Herzegovina became a
contracting party of all conventions and agreements ratified by the Socialist Federal Republic
of Yugoslavia. Shortly after gaining independence, following war conditions in Bosnia and
Herzegovina ended by the General Framework Agreement for Peace (Dayton Agreement),
in Dayton (Ohio, USA), 21 November 1995., which was signed on 14 December 1995 in
Paris (France), by the Republic of Bosnia and Herzegovina, Croatian Republic and the
Federal Republic of Yugoslavia. The Dayton Peace Agreement was mutually upgraded with
11 annexes, in which Annex 4 represents the Constitution of Bosnia and Herzegovina, as
the highest legal and political act of the state. Constitution of Bosnia and Herzegovina,
Article I, defines the continuity of Bosnia and Herzegovina in international law as a state,
democratic principles, unified state with two entities: the Federation of Bosnia and
Herzegovina and the Republic of Srpska (and later Brcko District of Bosnia and
Herzegovina®) and the movement of goods, services, capital and persons, capital city,

symbols and citizenship.

called before The Kingdom of Serbs, Croats and Slovenians (1929- 1918), then under Austro- Hungarian
Empire rule (1918- 1878), under Ottoman Empire rule (1878- 1463), The Kingdom of medieval Bosnia
(1463- 1377), Banate of Bosnia (1377- 1154) and it is first written mentioned in “De administrando
imperio” of Constantine VII Porphyrogenitus (945- 959).

The oldest Bosnian medieval state document is the “Charter of Ban Kulin” from 29% August of 1189, written
in old Bosnian Cyrillic alphabet called “Bosancica”, in which Ban Kulin declares trade agreement between
Bosnia and the Republic of Dubrovnik. Two original samples are today held in Dubrovnik and third one is
in the Russian Sciense Academoy Library in St. Petersurg.

8 In the referendum voted 63.4% of the total electorate, of which 92.68% voted for independence of the
Republic of Bosnia and Herzegovina

% See resolution on: http://www.un.org/documents/ga/res/46/a46r237.htm

91In order to contribute to a steady and righteous peace in Bosnia and Herzegovina, while respecting national,
religious and cultural identity of all peoples and the right of citizens to participate in the conduct of public
affairs, and on the basis of the Dayton Peace Agreement, the final decision of the Arbitral Tribunal for
Dispute over Inter-Entity Boundary Line in Brcko area and the Constitution of Bosnia and Herzegovina
adopted by the Annex 18.08.1999.god., the Brcko District of Bosnia and Herzegovina was founded.
District was officially declared 08.03.2000. Highest act of Brcko District of BiH is the statute. Currently in
effect is Revised Statute of the Brcko District of Bosnia and Herzegovina from 06.05.2008. The statute
provides that everyone has the right to enjoy the rights and freedoms guaranteed by the Constitution of
BiH and the Law, in particular the European Convention on Human Rights and Fundamental Freedoms,
without discrimination on any grounds. (Taken from: "Analysis of harmonization of legislation of Bosnia
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"Article 1
Bosnia and Herzegovina
1. Continuation

The Republic of Bosnia and Herzegovina, the official name of which shall henceforth be "Bosnia and
Herzegovina," shall continue its legal existence under international law as a state, with ifs internal structure
modified as provided herein and with its present internationally recognized borders. 1t shall remain a Member
State of the United Nations and may as Bosnia and Herzegovina maintain or apply for membership in

organizations within the United Nations system and other international organizations.
2. Democratic Principles

Bosnia and Herzgegovina shall be a democratic state, which shall operate under the rule of law and with free

and democratic elections.
3. Composition

Bosnia and Herzegovina shall consist of the two Entities, the Federation of Bosnia and Herzegovina and the
Republic of Stpska (hereinafter "the Entities").

Constitution of Bosnia and Herzegovina regulates jurisdiction and relations between the
institutions of Bosnia and Herzegovina and the Entities, organisation, jurisdiction and
functioning of institutions; the Parliamentary Assembly as a legislative body, the Presidency

as a collective head of state with the Council of Ministers, the Constitutional Court and the

Central Bank.
Article IV

Parliamentary Assembly

The Parliamentary Assembly shall have two chambers: the House of Peoples and the House of

Representatives.
1. House of Peoples

The House of Pegples shall comprise 15 Delegates, two-thirds from the Federation (including five Croats and
five Bosniacs) and one-third from the Republic of Srpska (five Serbs). (...)

2. House of Representatives

and Herzegovina with the Convention on the Rights of the Child", Sarajevo, 2009., P. 1606)
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The House of Representatives shall comprise 42 Members, two- thirds elected from the territory of the

Federation, one-third from the territory of the Republic of Srpska. (...)
Article 1V
Presidency

The Presidency of Bosnia and Herzegovina shall consist of three Members: one Bosniac and one Croat, each
directly elected from the territory of the Federation, and one Serb directly elected from the tervitory of the
Republic of S1pska. {...)

4. Council of Ministers

The Presidency shall nominate the Chair of the Council of Ministers, who shall take office upon the approval
of the House of Representatives. The Chair shall nominate a Foreign Minister, a Minister for Foreign
Trade, and other Ministers as may be appropriate, who shall take office upon the approval of the House of

Representatives.

Article V1

Constitutional Court

Composition

The Constitutional Court of Bosnia and Herzegovina shall have nine members.

a) Four members shall be selected by the House of Representatives of the Federation, and two menibers by the
Assembly of the Republika Srpska. The remaining three members shall be selected by the President of the

European Conrt of Human Rights after consultation with the Presidency. (...)
Article V11
Central Bank

There shall be a Central Bank of Bosnia and Herzegovina, which shall be the sole anthority for issuing

92

currency and for monetary policy thronghout Bosnia and Herzegovina (...)

92 Constitution of Bosnia and Herzegovina (from: the website of the Constitutional Court of BiH
www.ccbh.ba, viewed on September 2012); When it comes to the constitutional regulations regarding
House of Peoples and Presidency it is important to emphasize that those articles (according to European
Court of Human Rights Verdict Sejdic- Finci v. Bosnia and Herzegovina) are discriminatory to Roma and Jews
peoples in Bosnia and Herzegovina who are declared as ,,the others® and prohibited from standing for
election to the House of People of the Parliamentary Assembly and for the State Presidency.
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Structure of the federal government in the Federation of Bosnia and Hergegovina was established through: the
Federational legislature, the Federational executive, the judicial anthority, cantonal, municipal and city

anthorities

The legislative anthority in the Federation of Bosnia and Herzegovina is exercised by the House of
Representatives and the House of Peoples”. The House of Representatives is composed of ninety-eight
delegates, provided that at least four members of one constituent pegple must be represented in the House of
Representatives. The House of Pegples consists of fifty-eight delegates and by seventeen delegates from each of
the constituent peoples and seven delegates from the “others”. The term for both members of House of
Representatives and House of Peoples is four years. The executive authorities in the Federation are exercised
by: the President and 1 ice president of the Federation, the Government of the Federation, with a term of four
years. The Government levels are: municipalities, ten cantons and the Federation. A judicial power is

exercised by the Constitutional Conrt, Supreme Court, cantonal courts and municipal conrts.

The National Assembly of the Republika Stpska exercises constitutional and legislative powers, and is
comprised of eighty-three members, who are elected in elections held every four years. The Government of the
Republika Srpska performs the executive power and the head of the Government is the Prime Minister. The
President of Republika of Srpska is elected by direct election every four years. Levels of government are: the
municipality or city (Banja Luka and East Sarajevo) and Republic. A judicial power is exercised by the
Constitutional Court of the Republika Srpska, Supreme Court of Republika Srpska, district courts and

municipal conrts.

Organisation of government of the Brcko District of Bosnia and Herzegovina by the Statute of
the Breko District is based on the division of authorities™; legislative authority is exercised by the District
Assembly, executive authority is exercised by the District Government and the judicial anthority is exercised

by the District Conrts.

The Office of the High Representative (OHR) is an ad hoc international institution responsible
Sfor overseeing implementation of civilian aspects of the Peace Agreement ending the war in Bosnia and
Herzegovina. The position of High Representative was created under the General Framework Agreement for

Peace in Bosnia and Herzegovina, usnally referred to as the Dayton Peace Agreement. The High

93 IV Structure of the Federal government, a) Legislation (Article 1, Article 2, Article 6, Article 7), b) the
Executive (Article 1., Article 2), The Constitution of the Federation of Bosnia and Herzegovina, ("Official
Gazette of BiH", No. 1/94 of 21 July 1994), and the Preamble of the Constitution has been amended and
supplemented by Amendment II Amendment XXVII

%4 Chapter 111, the Organisation of the functions of the Brcko District, Article 19: Separation of the powers,
the Statute of the Brcko District, ("Official Gazette of BDBiH", No. 1/00 and 24/05)
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Representative is working with the people and institutions of Bosnia and Hergegovina and the international
community to ensure that Bosnia and Herzegovina evolves into a peaceful and viable democracy on conrse for
integration in Euro-Atlantic institutions. The OHR is working towards the point where Bosnia and
Herzegovina is able to take full responsibility for its own affairs. The Steering Board of the Peace
Implementation Council, the international body guiding the peace process, concluded at its July 2011 meeting,

that it

“look/ed] forward to close cooperation and coordination between the enhanced EU presence, the High
Representative in BiH, and other international community actors in line with their respective existing

roles.””

In order to support Bosnia and Herzegovina, the European Union has increased its

commitment to the country.

ii. The Constitution of Bosnia and Herzegovina in fact represents Annex IV of the Dayton
Agreement from 1995. Particular annex to this agreement is devoted to human rights and
freedoms, and it is considered as a part of the Constitution of Bosnia and Herzegovina. The
UN Convention on the Rights of the Child is contained in Annex I of the Dayton Peace
Agreement, and has a priority over national legislation. BiH also become a signatory to two
optional protocols one of which is the Optional Protocol on the sale of children, child
prostitution and child pornography in 2000, and signed the Millennium Declaration. Article
IT of Constitution of Bosnia and Herzegovina entitled "Human rights and fundamental
freedoms" page 2 "International Standards" provides that the rights and freedoms
guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms apply directly in Bosnia and Herzegovina; page 3 is applicable to

children.

"Finally, on the basis of the previous law practices can be said that Annex 4 of Peace
Agreement is a constitutional charter of Bosnia and Herzegovina, and that 15 international
human rights treaties listed in Annex I of the Constitution of Bosnia and Herzegovina,

which are directly applicable in Bosnia and Herzegovina without a need for legal

% Datas ate taken from: www.ohr.int ; The current High Representative is Dr Valentin Inzko, an Austrian
diplomat.
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transformations, such as the Peace Agreement and the other annexes constitute formal

constitutional law of a state."%

"Highlighted value deserves European Convention and its protocols. It is legal, as
agreements from the annex to the BiH Constitution, under Article II / 2 Constitution, not

only directly applicable, but has priority over any other law."??

The Constitution of the Federation of Bosnia and Herzegovina, Article II "provides the
highest level of application of internationally recognized rights and freedoms set forth in the
documents in the Appendix to this constitution. Especially: j) the protection of familly and

children”,
“Article 1T

The Federation will ensure the application of the highest level of internationally recognized rights and

freedoms provided in the documents listed in the Annex to the Constitution.7 In particular:
(1) All persons within the territory of the Federation shall enjoy the rights:

(a) To life;

(b) To liberty, with arrest and detention authorized only by law;

(¢) To equality before the law;

(d) To freedom from discrimination based on race, color, sex, langnage, religion or creed, political or other

opinions, and national or social origin,

(¢) To fair criminal proceedings;

(1) To freedom from torture and cruel or inbuman treatment or punishment;
(g) To privacy;

(h) To freedom of movement;

(1) To asylum;

() To protection of the family and of children;

9 Mark Joseph: Five yeats of constitutional courts in Bosnia and Herzegovina: First Balance

97 Vehabovi¢ Fatis, "Relation between the BiH Constitution and the European Convention for the Protection
of Human Rights and Fundamental Freedoms," Alumni Center Association for Interdisciplinary
Postgraduate Studies (ACIPS), Sarajevo, 20006, page 25
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(k) To property;
(1) To fundamental freedoms: free speech and press; freedom of thought, conscience, and belief; freedom of
religion, including private and public worship; freedom of assembly; freedom of association, including to form

and belong to and labor unions and the freedom not to associate; and freedom to work;
(m) To education;

() To social protection;

(0) To health;

(p) To nutrition;

(q) To shelter; and

(r) To protection of minorities and vulnerable groups.

(2) All citizens shall enjoy the rights:

(a) To form and belong to political parties; and

(b) To political rights: to participate in public affairs; to have equal access to public service; to vote and stand

for election.

The Constitution of Republika Srpska comprehensively regulates the rights and freedoms of
citizens, organizations and institutions. The entire Chapter II of the Constitution, Article 10
to 65 which is more than a third of the entire text of the Constitution, is dedicated to the
rights and freedoms. This fact alone indicates that the framers of the Constitution
understood that the rights and freedoms of man and citizen's basic starting point of
everything else, the economy, government, judiciary and overall health and well being of
people. The citizens of the republic are equal in their freedoms, rights, and duties; they are
equal before the law and shall enjoy equal protection of the law regardless of race, sex,
language, ethnicity, religion, social origin, birth, education, economic status, political or other
opinion, social status or any other characteristic. The Constitution of the Republika Srpska,

among other things, regulates the rights and duties of parents and children.

“Article 36

%8 Article 2, Constitution of the Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH", No. 1/94
of 21 July 1994)
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The family, mother and child shall enjoy special protection.

Marriage and legal relations in marriage and family shall be regulated by law.

Everyone shall have the right to decide freely to have children.

Parents shall have the right and duty to take care of the upbringing and education of their children.
Children shall be bound to take care of their parents needing help.

Children born out of wedlock shall have the same rights and duties as those born in wedlock.

Minors who are parentally neglected and persons unable to look after themselves and the protection of their

99

rights and interests shall enjoy special protection.

The Statute of the Brcko District of Bosnia and Herzegovina in its provisions calls for
respect for the rights and freedoms from the European Convention on Human Rights and

Fundamental Freedoms.
“Article 13
Rights and obligation

4) All persons in the District shall enjoy the rights and freedoms that are given to them by
the European Convention on Human Rights and Fundamental Freedoms. These rights and
freedoms will have greater legal force with respect to any law that is inconsistent with the
Convention. All institutions of the District will respect these rights and freedoms. District
courts will enforce those rights and freedoms in accordance with the procedures provided
for in the laws of the District. When dealing with matters relating to allegations of violations
of these rights and freedoms, District courts shall take into account the case law of the

European Court of Human Rights.“100

iii. The Ministry of Human Rights and Refugees of Bosnia and Herzegovina and the
Institution of Human Rights Ombudsmen of Bosnia and Herzegovina have the function of
conducting checks of implementation of signed international documents and control of the

respect of human rights and freedoms and therefore the rights of children, and there are

% Constitution of the Republika Srpska, revised text (" Official Gazette of RS", No. 3/92, 6/92, 8/92,15/92
and 19/92)

100 Article 13, Paragraph 4, (Fundamental Rights and Obligations), Statute of the Brcko District of Bosnia and
Herzegovina, ("Official Gazette of BDBiH", No. 1/00 and 24/05)
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certain institutions that monitor the progress of Bosnia and Herzegovina in the field of

human rights such as the Council of Europe, the UN Committee for monitoring.

The Constitutional Court of Bosnia and Herzegovina is responsible for the adjudication
of the rights specified by the Constitution of Bosnia and Herzegovina and anyone can file a
lawsuit in the event of a breach of certain rights specified by the Constitution. The
Constitutional Court also oversees the implementation of international and national human
rights instruments. There is also the possibility of individual appeal with the Constitutional
Court. But there is a hierarchy system, before you can go on with the appeal to the
Constitutional Court. Appellate process in brief is as follows: since the Constitutional Court
has appellate jurisdiction over issues arising out of a verdict of any lower court in Bosnia and
Herzegovina, to court any legal or physical person may adress, not necessarily a citizen of
Bosnia and Herzegovina, within 60 days of the decision or final verdict, only when all other
remedies have been exhausted. When the Constitutional Court finds that your appeal is
acceptable, it can act in two ways: the first way is to be decided on the meritum of the case
and notify its decision to the competent authorities of the entity, which are then obliged to
follow the Constitutional Court. A second way is that the Constitutional Court declares
verdict as null and returns the case to the same court for retrial. Then the lower court shall
make a verdict in accordance with the decision of the Constitutional Court on the violation
of human rights and fundamental freedoms of the appellant. If the lower court does not
comply with the decision of the Constitutional Court, the applicant is entitled to a new

appeal to the Constitutional Court which then decides on the meritum.

Besides the Constitutional Court of Bosnia and Herzegovina, Bosnia and Herzegovina have
the constitutional courts of the entities: the Constitutional Court of the Federation of Bosnia

and Herzegovina and the Constitutional Court of the Republika Srpska.

Proceedings before the Constitutional Court of the Federation of Bosnia and
Herzegovina are regulated by the Law on the proceedings before Constitutional Court
Federation of Bosnia and Herzegovina.!”! The Law provides that proceedings may be
instituted only by entities that are expressly authorized by of the Constitution of Federation

of Bosnia and Herzegovina.

101 Law of Procedure before the Constitutional Court of the Federation of Bosnia and Herzegovina, (“Official
Gazette of FBiH”, No. 6/95)
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These proceedings are:

1) When it comes to disputes between different levels of government, or of federal agencies-
the process can run only those entities that have their acts authorized to represent and
advocate the level of government or institution - town, city, canton, Federation or single
federal institution (active card). The same subjects can be passive cards which mean they can
be the other party in the dispute. They are representing by their duly authorized entity. He

can authorize the other person on his behalf to represent the party in the dispute.

2) An application for challenging the constitutionality of the federal law, whether adopted or
is in the proposal may be submitted by the President or Vice President of the Federation,
the prime minister or deputy prime ministers, one third of either chamber of the Parliament

Assembly of Federation of Bosnia and Herzegovina.

3) Request for review of the constitutionality of the cantonal constitution or cantonal law
(adopted or proposed) may be submitted: - Prime Minister of the Federation, an agency

which represents Canton, third representatives in the legislature of the canton.

4) Request for review of the constitutionality of the federal government authority regulations
(proposed or adopted) may be made by: - President of the Federation, Vice-President and

Deputy Prime Minister of Federation.

5) Request for review of the constitutionality of a regulation that was passed by an authority
cantonal, city or municipal governments (proposed or adopted) may be submitted by: Prime
Minister of the Federation or the Cantonal authority which is authorized to represent the

respective canton.

6) An application for for deciding a constitutional question arising in the proceedings before the

Supreme Court of the Federation or the cantonal court is submit by these courts.

7) Request for deciding the vital national interests of the Federation shall be submitted in the
event that the process fails to harmonize House of Peoples and the House of
Representatives. Parliament shall add the amendments to the proceedings before the
Constitutional Court of the Federation to determine who will be authorized to directly

submit such a request to the Court.

9) Request about the decision for dismissing the president or vice-president of the
Federation of BiH is submitted by the Federation Parliament after the submission of such a

request is decided by both of Houses by two-thirds majority vote.
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10) Appeal on the decision of the competent court which decides on the immunity is

submitted by each party in the proceedings before the coutt.

11) The request for an opinion on a particular issue to the Constitutional Court can only be

submitted by Deputy Prime Minister of the Federation of Bosnia and Herzegovina.

Decisions of the Constitutional Court of the Federation of Bosnia and Herzegovina are final
and binding. All authorities are required to carry out and to help in the execution of the
decision of the Constitutional Court of the Federation of Bosnia and Herzegovina as well as

all other courts.

There is also the Constitutional Court of the Republika Srpska, which: makes decisions on
conformity of laws and other regulations and general acts with the Constitution; conformity
of regulations and general acts with the law; resolves jurisdictional disputes between the
legislative, executive and judicial power, conflict of jurisdiction between the authorities of
the republic, cities and municipalities; conformity of programs, statutes and other legal acts
of political organizations with the Constitution and the law; conformity of laws, other
regulations and general acts of the National Assembly with the provisions of the
Constitution on the protection of vital interests of the constituent peoples; decide on issues
of immunity, which arise from legislation regulating immunity in the Republika Srpska. The
Constitutional Court shall monitor events of interest for the realization of constitutionality
and legality, informs highest constitutional authorities on the state and problems in this area
and gives them the opinions and proposals for legislation and take other measures to ensure
constitutionality and legality and protection of the rights and freedoms of citizens,
organizations and communities. Proceedings before the Constitutional Court, the legal effect
of its decisions and other issues regarding its organization and operation are regulated by the

Law on the Constitutional Court of the Republika Srpska.!
"Article 4

1) Anyone can submit the initiative to institute proceedings to review the constitutionality and legality.
Proceedings before the Constitutional Court may, withont limitation, be submitted by the President, the
National Assembly and the Government and other agencies, organizations, and communities under

conditions specified by law.

102 Taw on the Constitutional Coutt of the Republic of Stpska, ("Official Gazette of RS", No. 109/2007,
99/2011)
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(2) Proceedings before the Court may be initiated by:

1.The President of the Republic of Srpska

2. The National Assembly;

3. Pegples Council on matters within the constitutionally established jurisdiction;

4. The Government of the Republic of S1pskay

5. Court, if the question of the constitutionality and legality is raised in court proceedings;

6. Republican prosecutor, if the question of the constitutionality and legality is raised in the work of the

public prosecution;

7. The municipality, city, company, political organization or association of citizens and other organigations, if

their rights are violated which are determined by the Constitution or the law,

8. The anthority which is by the Constitution and the law empowered to suspend regulations and other

general acts for discrepancy with the Constitution and law.Court may initiate the procedure for assessing the

€903

constitutionality and legality.
“Article 120

If the Constitutional Court finds that the law is not in conformity with the Constitution or any other
regulation or general act is inconsistent with the Constitution or the law, the law, regulation or general act

shall cease to have effect from the date of publication of the decision "

“Article 25
Participants in the process are:

1. Authorities and organizations authorized to initiate proceedings under Article 4 Paragraph

2 Law on the Constitutional Court,
2. Everyone to whose initiative proceedings are held
3. Bringer of law, regulation and general act whose constitutionality or legality is reviewed;

4. Political organization or association of citizens whose general act is being reviewed;

103 Article 4, Law on the Constitutional Court of the Republic of Stpska, ("Official Gazette of RS", No.
109/2007, 99/2011)

104 Article 120, Constitution of the Republic of Stpska, Revised text - ("Official Gazette of RS”, No 3/92,
6/92,8/92,15/92 and 19/92)
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5. Government agencies between which there is a conflict of jurisdiction which the Court
decides, as well as anyone which because of the acceptance or rejection of jurisdiction could

not exercise its right."105
?Article 30

In the proceedings before the Conrt other persons can participate which are invited by the Court. Participants
in the proceedings before the Court, as well as other interested persons, may, in accordance with the Rules of
Procedure of the Constitutional Court, seek access to files that are the reason for excluding the public in the
work of the Court.Participant in proceeding before the Conrt has the right and duty, in the course of
proceedings and discuss to give the initiatives, provide the necessary information and data, present and explain
their position and reasons, provide answers to the allegations and the reasons of the other participants in the
proceedings, and to provide evidence and take other actions relevant to decision of the Court. Participants in

€106

the proceedings before the Court bear their own costs.

Before submitting a proposal-initiative, the party appeals to the District Court, which is the
first instance of trial jurisdiction in all legal disputes, by the place of the first instance
administrative authority, as well as the requirements for the protection of freedom and the
rights established by the Constitution, if such rights and freedoms are violated by a final
decision or action of an official in the administrative bodies, or the responsible person in the
company, institution or other legal entity, when the protection of these rights is not secured

by other court protection.

In the Brcko District of Bosnia and Herzegovina, beside the Municipal Court, there is also a
Court of Appeals of the Brcko District of Bosnia and Herzegovina, which was constructed
2001 in accordance with the Statute of the Brcko District of Bosnia and Herzegovina and

the Law on the Courts of the Brcko District.107
“Article 22

(Conrt of Appeals)

(1) The Court of Appeals has jurisdiction to decide on:

105 Article 25, Law on the Constitutional Court of the Republic of Stpska, ("Official Gazette of RS", No.
109/2007, 99/2011)

106 Article 30, Law on the Constitutional Court of the Republic of Stpska, ("Official Gazette of RS", No.
109/2007, 99/2011)

107 Law on the Courts of Brcko District of Bosnia and Herzegovina, ("Official Gazette of BDBiH", No.
19/07)
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- Regular appeals from the Municipal Conrt;
- Exceptional appeals from a final verdict.

(2) In the process of decision making on the exceptional appeals the judge will n who participated in

€408

resolving the appeal will not participate again.

iv. Competence, organization and structure of the Court of Bosnia and Herzegovinal® are
regulated by the Law on the Court of Bosnia and Herzegovina.!® The Court of Bosnia and

Herzegovina has three divisions: criminal, administrative and appellate.

The Criminal Division consists of at least ten judges and has three divisions:

* Section I for War Crimes has four Trial Chambers. Two councils are composed of
four judges, three domestic and one international judge. As a rule, national judge is
thepresidingjudge.

* Section II for Organized Crime, Economic Crime and Corruption and has four

chambers, composed of three judges.

¢ Section III for all other crimes within the jurisdiction of the Court and has four Chambers

that are constitute by three national judges

“Article 7

Criminal jurisdiction

(1) As part of its criminal jurisdiction, the Court of Bosnia and Herzegovina has jurisdiction

over offenses defined in the Criminal Code of Bosnia and Herzegovina and other laws of

Bosnia and Herzegovina.

(2) The Court further jurisdiction over crimes defined in the laws of the Federation of Bosnia and

Herzegovina, Republic of Srpska and the Breko District of Bosnia and Herzegovina when such crimes:

108 Article 22, Law on the Courts of Brcko District of BiH, ("Official Gazette of BDBiH”, No. 19/07)

109 The Court of Bosnia and Herzegovina was formed on the basis of a decision of the High Representative,
Wolfgang Petritsch, and 20th November 2000. Later, powers and structure are essentially extended; first
phase of defense reform is conducted during the previous period, and in defense reform processes are still
ongoing, but it is already clear that the powers in respect of the defense to be transferred from the entities
to the state level. The process of consolidation of police structures is still in progress, but it has previously
formed the Ministry of Security which includes the operation of OSA and SIPA. Indirect taxation is
formed and operational.

110 The official revised version of Law on the Court (Sluzbena preciséena verzija Zakona o Sudu BiH),
(“Official Gazette of BiH”, No. 49/09.)
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a) endanger the sovereignty, territorial integrity, political independence, national security and international

subjectivity of Bosnia and Herzegovina,

b) may have serious repercussions or adverse consequences to the economy of Bosnia and Herzegovina or may
have other adverse consequences for Bosnia and Herzegovina or may cause serious economic damage or other

adyperse consequences beyond the territory of the entities and Breko District;
(3) The jurisdiction of the Court is also:

a) take a final and legally binding position on the implementation of the law of Bosnia and
Herzegovina and the international agreements at the request of any court or entity and any

court of Brcko District entrusted to implement the laws of Bosnia and Herzegovina;

b) provides practical guidance on the application of the substantive law of Bosnia and
Herzegovina under the jurisdiction of the Court in connection with the crimes of genocide,
crimes against humanity, war crimes and violations of the laws or customs of war, and
individual responsibilities in relation to these offenses, ex officio or at the request of any

entity court or the court of Brcko District of Bosnia and Herzegovina;

c) decide on matters relating to international and inter-entity criminal law enforcement,
including relations with Interpol and other international law enforcement agencies, such as
the transfer of the convicted person, extradition and surrender of persons who are required
by any authority in the territory of Bosnia and Herzegovina by another states or

international court or tribunal,

d) Conflict of jurisdiction between the courts of the Entities and Brcko District Court of

Bosnia and Herzegovina, and between the Court of Bosnia and Herzegovina and any other

coutt;

¢) Reopening of criminal proceedings for criminal offenses prescribed in the laws of the

state of Bosnia and Herzegovina™'!!

Criminal proceedings before the Court involves the rules contained in the Law on the Court
of Bosnia and Herzegovina’? from Article 32 to 43, which relate to: the presumption of

innocence, the rights of the suspect and the accused, the principle of ne bis in idem, the

11 Article 7, Law on the Court of Bosnia and Herzegovina, Revised text ("Official Gazette of BiH", No.
49/09.), Rettieved from: www.sudbih.gov.ba
112 Tt is a vast version of the Law on the Court, ("Official Gazette of BiH", No. 16/02)
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right to counsel, the right to appeal, the decision on appeal, the exemption, costs, benefits
and rehabilitation-repeat request procedure. In criminal proceedings, there is the equitable
use of the official languages of Bosnia and Herzegovina: Bosnian, Croatian and Serbian
language, and both scripts - Cyrillic and Latin. Criminal proceedings may be initiated and

conducted at the request of the Prosecutor.

The rules laid down in the Criminal Code of Bosnia and Herzegovina must ensure that no
innocent person shall be convicted and that the perpetrator of the crime imposes criminal
sanctions under the conditions prescribed by the Criminal Code of Bosnia and Herzegovina
and other laws of Bosnia and Herzegovina, which prescribes criminal offenses, and the
statutory procedure. The person in custody must be in its native language or in the language
that he/she understands immediately informed of the teasons of deprivation of liberty and
at the same time told that is not obliged to give testimony,an has the right on counsel of his

own choice.

v. Although the Convention on the Rights of the Child, in Article I defines "child as a
person under the age of 18 years," through an analysis of legislation in Bosnia and
Herzegovina, we can conclude that the definition of a child in the legislation of Bosnia and
Herzegovina is not in the way it is defined by the Convention. Specifically, in the criminal
legislation of Bosnia and Herzegovina (Criminal Code of Bosnia and Herzegovina, Criminal
Code of the Federation of Bosnia and Herzegovina and the Criminal Code of Brcko District
of Bosnia and Herzegovina)'® lower bound criminally responsible person is 14 years old,
therefore the child is a person under 14 years, and minor is a person under 18 years, when

he/she gaines the ability for tortious act.
“Article 84
Juvenile criminal sanctions

(1) a juvenile perpetrator of a criminal offense may be imposed with corrective measures and certain security

measures, and older juvenile may be sentenced to juvenile prison.

(2) A minor who is at the time of the commitment of the offense was between fourteen and sixteen years of

age (a junior juvenile) may be imposed only corrective measures.

113 Article 1 paragraphs 8 and 9 of the Criminal Code of Bosnia and Herzegovina, Article 2, paragraphs 9 and
10 of the Criminal Code of FBiH, Article 9 and 10, paragraph 2 of the Criminal Code BDBiH
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(3) A minor who is at the time of the commitment of the criminal offense was sixteen, but had not reached
eighteen years of age (a senior juvenile) educational measures may be imposed under the conditions prescribed

by the law and exceptionally a punishment of juvenile imprisonment.

(4) A minor may be imposed with safety measures under the conditions prescribed by the law.

(5) A minor can not be sentenced with judicial admonition or a suspended sentence.”""

The Criminal Code of the Republika Srpska does not contain a definition of children and

minors, but requires "Exclusion of criminal sanctions for children":

“Against a minor which at the time of the felony was less than 14 years of age (child) cannot be

applied criminal sanctions.”!!5

The Criminal Procedure Code of Bosnia and Herzegovina'¢, the Law on Criminal
procedure of the Federation of Bosnia and Herzegovina!” and the Law on Criminal
Procedure of the Brcko District of Bosnia and Herzegovina!'s, signs that it will suspend
the criminal proceedings and notify the guardian authority, if in the course of the proceeding
is founded that the juvenile at time of the felony was under 14 years of age. The Code of
Criminal Procedure of the Republika Srpska! stipulates that the procedure can not be

run against a minor who has not attained the age of 14 years.

When it comes to statistics about the children-inmates, unfortunately there is no adequate
system of registration of all cases of juvenile delinquency, it remains difficult to get to the

actual state of the problem, pointed out by the UN Committee on the Rights of Children:

114 Article 84, Criminal Code of Federation of Bosnia and Herzegovina , ("Official Gazette of FBiH", No.
36/03)

115 Article 64, Criminal Code of the Republika Srpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/06)

116 Article 341, Code of Criminal Procedure of Bosnia and Herzegovina, (“Official Gazette of BiH”, No.
03/03,32/03,36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76 / 06,29/07, 32/07, 53/07,76/07, 15/08,
12/09 and 16/09)

17 Article 362, Code of Criminal Procedure of the Federation of Bosnia and Herzegovina, (“Official Gazette
of FBiH”, No. 35/03, corr. 56/03, cort. 37/03, 28/05, 55/06, 27/07, 53/07 and 9/09)

118 Article 341, Code of Criminal Procedure Brcko District of Bosnia and Herzegovina, (“Official Gazette of
BDBiH”, No. 10/03, 48/04, 6/05, 14/07,19/07,21/07 and 2/08)

119 Article 347, Criminal Procedure Code of the Republika Srpska, (“Official Gazette of RS”, No. 50/03,
111/04, 115/04, 29/07)
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"The position of the UN Committee for the control is that there are no data on minors in conflict with the

law, which is one of the many negative items that this committee attributed BiH regarding the application of
the Convention on the Rights of the Child.”"”

"According to the statistics, which were published in one of the daily newspapers in Bosnia-Herzegovina,
about 33,000 minors since 1999 by 2008 committed one or more offenses. At about 30,000 cases led to the
appropriate criminal proceedings, and about 22,000 juveniles were sentenced to one of the sanctions provided
by the law. However, official statistics do not reflect the real situation, because there is a significant number of
an undiscovered juvenile crime. These official data show more how much efficient is society's response to this

phenomenon, how police reacts, the prosecution and the court, official data does not provide a realistic picture.

a2

2 SUBSTANTIVE CRIMINAL LAW
2.1 Sexual Abuse

i. The term "sexual activity" is not explicitly defined in the law. In the nineteenth chapter of
the Criminal Code of the Federation of Bosnia and Herzegovina'?2 and the Criminal Code of
the Brcko District of Bosnia and Herzegovina®, are defined crimes against sexual freedom
and morality and there are implied: rape, sexual intercourse with a helpless person, sexual
intercourse with abuse of position, sexual coercion intercourse, sexual intercourse with a
child, indecent acts, satisfying lust in front of a child or a minor, promoting prostitution,
exploitation of children and minors for pornography, introducing a child to pornography

and incest.

In the Criminal Code of the Republika Srpska sexual violence against children is
regulated in Art. 195. It's a brand new incrimination in the criminal legislation of the
Republic of Serpska introduced by reforms in 2000 and that in several forms protects the

integrity of the child , where the first paragraph provides the basic form of this felony is

120 Analysis of compatibility of BiH legislation with the Convention on the Rights of the Child, ombudsman
institutions in BiH, November 2009, Sarajevo
http:/ /www.ombudsmen.gov.ba/materijali/analizauskladjenostibih.pdf

121 The daily "Blic"

122 Articles: 203 to 213, Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of
FBiH ", No. 36/03)

123 Articles: 200 to 210, Criminal Law of the Brcko District of Bosnia and Herzegovina", ("Official Gazette of
BDBiH”, No. 10/03, 45/04, 6/05)
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"one who commits sexual intercourse or any other sexual act with a child.“12* The essence of
this characterization is an absolute ban on any sexual acts with a child, regardless of that they

may be voluntary or initiated by the child.

ii. The Criminal Code of Bosnia and Herzegovina (Article 35)'%, the Criminal Code of
the Federation of Bosnia and Herzegovina (Article 37), the Criminal Code of
Republika Srpska (Article 15), the Criminal Code of Brcko District of Bosnia and
Herzegovina (Article 37), refers to the "intent" and includes direct or indirect intent, which
differ by whether the offender was aware of his actions and wanted its perpetration or was
aware that the result of his action or inaction may have prohibited consequence, but agreed
to its occurrence. The perpetrator is guilty of a crime if done with the intent of article 33 (2)
of the Criminal Code of Bosnia and Herzegovina and Article 35 (2) of the Criminal Code of
Federation of Bosnia and Herzegovina and the Criminal Law of Brcko District of Bosnia

and Herzegovina.

The Criminal Code of the Federation of Bosnia and Herzegovina defines criminal
responsibility and provides the following penalties for intentionally committed a crime of

sexual abuse
"Article 207
Sexual Intercourse with a Juvenile

(1) Whoever performs sexual intercourse or an equivalent sexual act with a child shall be

punished by imprisonment of one to eight years.

(2) Whoever commits violent sexual intercourse or an equivalent sexual act with a child (Rape
Article 203, paragraph 1) or a disabled child (Article 204 Sexual intercourse with a helpless

person, paragraph 1), shall be punished by imprisonment at least three years.

(3) Whoever performs sexual intercourse or an equivalent sexual act with a child by abuse of
position (Article 205 Sexual intercourse by abuse of position, paragraph 2), shall be punished

by imprisonment of one to ten years.

124 Article 159, paragraph 1, Criminal Code of the Republika Srpska , ("Official Gazette of RS", No. 49/03,
108/04, 37,06, 70/06)

125 Criminal Code of Bosnia and Herzegovina ("Official Gazette of BiH, No. 37/03, 54/04, 61/04, 30/05,
55/06, 32/07)
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(4) Whoever perpetrates the criminal offense referred to in paragraph 1 to 3 of this Article in
a particularly cruel or degrading particular way, or in the same occasion towards the same
victim committed several sexual intercourses or equivalent sexual acts by several

perpetrators shall be punished by imprisonment for at least five years.

(5) If the criminal offense referred to in paragraphs 1 to 3 this Article, the death of a child,
or a child serious bodily injury, or its health is severely impaired, or the female child is left
pregnant, the perpetrator shall be punished by imprisonment for not less than five years or a

long term sentence.

Article 208

Indecent acts

(1) Whoever in the cases of Art. 203rd (Rape), 204 (Sexual intercourse with a helpless person), 205
(Sexcual interconrse by abuse of position) and 206 (Forced sexual interconrse) of this law, when there is no

attempt of that crime, only an indecent act, shall be punished by imprisonment of three months to three years.

(2) Who in the case under Article 207 (Sexual interconrse with a child) of this law, when there is no
attempt of that crime, so only a indecent act, or with the criminal offense referred to in paragraph 1 this

Article against a child or a minor, shall be punished by imprisonment of six months to five years.
Article 209
Satistying Lust in front of a child or minor

Whoever in front of a child or minor takes actions aimed at satisfying one's own or someone else's lust, or
who indicated that the child in front of bim or another person performs such acts, shall be punished by

mprisonment of three months to three years.

In the Criminal Code of the Republika Srpska subjective side of felony makes intent
which must include the awareness of the perpetrator in terms of age of a passive subject. If
the perpetrators of the act were not aware of the fact that the passive subject is a person
below 14 years, there will be a real mistake. Determining the real mistake of the offender
shall be based on all the circumstances of the case. For the basic form of the felony is

provided a prison sentence of 1-8 years.

126 Articles: 207, 208 and 209, Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette
of FBiH”, No. 36/03 cott. 21/04, 69/04, 18/05)
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iii. Bosnian law does not contain an express provision that stipulates the age of entry into
sexual activity. However, the appropriate interpretation of positive solutions of family and

criminal law can be stated as follows:

According to family law legal ability is acquired at legal age, which means with 18 years old
or marriage before the legal age.'”” Legal ability may acquire the person who turned 16 years,
provided that there has been dispensations Court in contentious proceedings, that is to
eliminate all matrimonial obstacles. Legal ability can acquire minor over the age of 16 year,
which has become a parent. The issue of acquiring limited legal capacity or the
consequences that implies limited legal capacity are, in our opinion, of crucial importance to

this question.!28

Minor at the age of 14 years with limited exercise rights capacity, in civil legal aspect means
that it can enter into legal issues that are of benefit to that person. Family legislation gives
the possibility of a person who has a limited capacity to acknowledge paternity and
maternity, provided that such persons are capable to understand the meaning of recognition

statement.

Taking into account of these legal solutions, it could be concluded that our law does not
allow minors less than 14 years entry into sexual activity. As a mainstay of this, there is a
solution of criminal legislation, the age of 14 years is associated with the exclusion of

criminal responsibility of minors under 14 years of age.

"A minor who was at the time of the commitment of the offense between fourteen and sixteen years of age (a

Junior juvenile) may be imposed only corrective measures. %’

"To a minor, who was at the time of the offense under 14 years of age (child) criminal sanctions can not be

applied to. "

127 Article 157, Family Code of the Federation of Bosnia and Herzegovina, (“Official gazette of FBiH*, No.
35/05141/05)

128 Article 57, Family Law of the Federation of Bosnia and Herzegovina, (“Official gazette of FBiH*, No.
35/05141/05)

129 Article 84, paragraph 2 of the Criminal Code of the Federation of Bosnia and Herzegovina ("Official
Gazette of FBiH”, No. 36/03 corr. 21/04, 69/04, 18/05)

130 Articles: 200 to 210, Criminal Law of the Brcko District of Bosnia and Herzegovina", No. 10/03, 45/04,
6/05)
("Official Gazette of BD BiH”), Article 64, Criminal Code of RS ("Official Gazette of RS", No. 49/03,
108/04, 37/06, 70/06)
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"The criminal legislation of the Breko District shall not apply to a child, who at the time of the commitment

€q31

of the offense is younger than fourteen years of age.

Till the age of 14 the person is kept in a stage of development where their personality is not
able to fully grasp the meaning and importance of sexual intercourse. Therefore, person
cannot decide on matters of sexual sphere of life. Such criminally solution is based on the
legal concept of a disability of a person of certain age to generally possesses free will in
terms of adherence to commit rape or other sexual acts, or if such will expresses consent

absolutely is not legally relevant.

iv. The Criminal Code of Bosnia and Herzegovina in Article 172 regulates the use of

violence and threats in terms of sexual offenses as a crime against humanity;

"Coercing another by force or by threat of immediate attack upon his life or limb, or the life or limb of a
person close to him, to sexual intercourse or an equivalent sexual act (rape), sexual slavery, enforced
prostitution, forced pregnancy, enforced sterilisation or any other form of sexual violence of comparable gravity

shall be punished by imprisonment for a term not less than ten years or long-term imprisonment.””

The Criminal Code of the Federation of Bosnia and Herzegovina regulates this issue with

Article 206:

"W hoever has forced another person into sexual intercourse by use of serious threat to reveal something that
would serionsly harm that person's honor or reputation or that of a person close to him/ her, or by seriously
threatening that person with some other harm, shall be punished by imprisonment for a term between six

months and five years™”

In Article 207 of the same law that applies to the criminal offense of sexual intercourse with

a child, is governed:

"Whoever commits violent sexual intercourse or an equivalent sexual act with a child or a

disabled child shall be punished by imprisonment of at least three years. If it is sexual acts

131 Article 9, Criminal Code of the Brcko District of Bosnia and Herzegovina ("Official Gazette of BD BiH",
No. 10/03, 45/04, 6/05)

132 Article 172, Criminal Code of Bosnia and Herzegovina ("Official Gazette of BiH, No. 37/03, 54/04,
61/04,30/05, 55/06, 32/07)

133 Article 206, Criminal Code of the Federation of Bosnia and Herzegovina , ("Official Gazette of FBiH, No.
36/03 cort. 21/04, 69/04, 18/05)
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with a child by abuse of position person shall be punished by imprisonment for one to ten

years.”134
The Criminal Code of the Republika Srpska predicts in Article 195, paragraph 2:

WIn the event when violent sexcual intercourse or any other sexual act is commited with a child or a disabled

person,there is a qualified form of the crime of sexual violence against children.

The Criminal Code of Brcko District of Bosnia and Herzegovina also regulates the use of

force and threats in connection with the commission of sexual offenses

"Whoever forces another person or threat of immediate attack upon her life or limb, or the life
or limb of a person close to him, to sexual intercourse or an equivalent sexual act shall be

punished by imprisonment of one to ten years. 13

When it comes to sexual misconduct by using force and taking advantage of disability, in
Article 204 of the Criminal Code of the Federation of Bosnia and Herzegovina and in
Article 201 of the Criminal Code of Brcko District of Bosnia and Herzegovina, this offense
is defined as "sexual intercourse with a helpless person," and specifies the details of the

same:

(1) Whoever has had a sexual interconrse with another person taking advantage of that person's mental
disease, temporary mental disorder, infirmity or any other state of that person which makes him/ ber

incapable of resisting, shall be punished by imprisonment for a term between one and eight years.

(2) Whoever perpetrates the criminal offense referred to in paragraph 1 of this Article to the person whose
state of incapacity for resistance is caused or participated by the perpetrator, shall be punished according to
Article 203 (Rape) paragraph 1 of this law.

(3) Whoever perpetrates the criminal offense referred to in paragraph 1 of this Article in a particularly cruel
or degrading particular way, or in the same occasion to the same victim committed sexual interconrse or

equivalent sexnal acts from multiple perpetrators shall be punished by imprisonment of one to ten years.

134 Article 207 (2), (3), Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of
FBiH”, No. 36/03, 21/04, 69/04, 18/05)

135 Article 195, (2), Criminal Code of the Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04,
37/06, 70/06)

136 Article 200, Paragraph 1, Criminal Code the Brcko District of Bosnia and Herzegovina, ("Official Gazette
of BDBiH", No. 10/03, 45/04, 6/05)
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(4) Whoever perpetrates the criminal offense referred to in paragraph 2 of this Article in a particularly cruel
or degrading particular way or in the same occasion to the same victim committed sexual interconrse or
equivalent sexnal acts by several perpetrators shall be punished according to Article 203 Paragraph 2 of this

law.

(5) If the criminal offense referred to in paragraph 1 this Article, caused the death of the
person with whom was performed sexual intercourse or an equivalent sexual act, or made
severly bodily injuries or his health is severely impaired, or if the female child is pregnant,

the perpetrator shall be punished by imprisonment for 1 to 10 years.

(6) If the criminal offense referred to in paragraph 3 and 4 of this Article, the consequence
referred to in paragraph 5 this Article, the perpetrator shall be punished by imprisonment

for three years.“137

The Criminal Code of the Republika Srpska defines this offense as "sexual intercourse with

a helpless person in Article 194:

“(1) Whoever over another person commits incest or other sexual act taking advantage of
mental illness, lack of mental development, another mental disorder, disability or any other
condition of that person due to which it is unable to resist, shall be punished by

imprisonment of six months to five years.

2) If the criminal offense referred to in paragraph 1 this Article was committed against a minor in a
particularly cruel or degrading particular way, or the in same occasion commited several acts by several
persons, or made severe bodily injuries, serious impairment of health or pregnancy of helpless female child, the

offender shall be punished with imprisonment of three to fifteen years.

(3) If the offense referred to in paragraph 1 and 2 this Article,cansed the death of the person against whom

€438

the offense was committed, the offender shall be punished by imprisonment of at least five years.

v. The crime of Incest is regulated by Article 213 of the Criminal Code of the Federation of

Bosnia and Herzegovina, which states that:

"W hoever performs sexual interconrse or an equivalent sexual act with a blood relative in a straight line or a

brother or sister, shall be punished by a fine or by imprisonment of six months to two years, if the same act is

137Article 204, Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH, No.
36/03 21/04, 69/04, 18/05) and Article 201, Criminal Code of the Brcko District of Bosnia and
Herzegovina, ("Official Gazette of BD BiH", No. 10/03, 45/04, 6/05)

138 Criminal Code of the Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06, 70/06)
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done with a minor penalty for the offender's sentence shall be 1 to 5 years, and if it is a case of a child is

29139

offender shall be punished by imprisonment for two to ten years

Offense of incest, or incest in the Criminal Code of the Republika Srpska is stipulated in
Article 201 The basic form of this offense is designed in paragraph 1 and represents "the

conduct of rape between relatives in a straight line, brother or a sister.“140

The Criminal Code of Brcko District of Bosnia and Herzegovina provides the same
definition of incest as the Criminal Code of the Federation of Bosnia and Herzegovina, but

requires a different level of the penalties. (Article 210)

vi. Punishment by the Criminal Code of the Federation of Bosnia and Herzegovina and the

Criminal Code of Brcko District of Bosnia and Herzegovina for:

s teachers, educators, parents, adoptive parent, guardian, stepfather, stepmother, or other person who abused
their position or relationship with a minor who has been entrusted to them for learning, education, child care

or care, commits sexual interconrse with a child shall be sentenced from six months to five years.”"
Under the Criminal Code of the Republika Srpska it is regulated:

"If the offense of sexual violence committed against children by teacher, educator, gnardian, adoptive parent, a
doctor, a religions official or other person who abuse their position for the child entrusted to him for learning,

1142

education, child care, it is a qualified form of this offense which carries a sentence of 5 to 15 years.

2.2 Child Postitution

vii. Bosnia and Herzegovina signed Council of Europe Convention on Action Against
Human Trafficking on January 19th 2000, after that Convention has been ratified on January
11th 2008.

viii. Analysis conducted by the Ombudsman for Human Rights in Bosnia and Herzegovina

shows:

139 Criminal Code of the Federation of Bosnia and Hetzegovina ("Official Gazette of FBiH", No. 36/03)

140 Article 201, paragraph 1, The Criminal Code of the Republika Stpska ("Official Gazette of RS", No. 49/03,
108/04, 37/06, 70/06)

141 Article 205, Criminal Code of the Federation of Bosnia and Herzegovina ("Official Gazette of FBiH”, No.
36/03 cort. 21/04, 69/04, 18/05) and Article 202, Criminal Code of Brcko District of Bosnia and
Herzegovina, ("Official Gazette of Brcko District BIH ", No. 10/03, 45/04, 6/05)

142 Criminal Code of the Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06, 70/06)
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"A high degree of non-compliance of national legislation with the Convention on the Rights
of the Child and the implementation of the Optional Protocol of the Convention relating to
trafficking of children, child prostitution and child pornography. Part of this discrepancy is
reflected in the definitions of certain legal terms and offenses, among them are child

prostitution and child pornography.”1+

In the Criminal Code of Bosnia and Herzegovina there is not defined crime of "child
prostitution", but the Criminal Code of Bosnia and Herzegovina sanctions criminal offenses:
"slavery and transportation of persons in this respect, human trafficking, international
recruitment for prostitution, trafficking in persons, taking hostages™* In the Criminal
Code of the Federation of Bosnia and Herzegovina and the Criminal Code of Brcko
District of Bosnia and Herzegovina for the crime of "solicitation for prostitution"!4s
predicts special punishment in the event when the offense was committed against a child or
a minor. Also, in the Criminal Code of the Republika Stpska for the crime of "trafficking of
persons for the purpose of prostitution"# predicts special punishment in the event that the

offense was committed against a child or a minor.

The basic form of these offenses ("solicitation for prostitution" and "trafficking for

prostitution") is commited by one:

"'(1) Whoever, for profit solicitates, enconrages or entices another person to provide sexual services or in some
other way allows a person to be handed to another to provide sexual services, or in any way involved in
01ganizing or managing prostitution.

(4) If the offenses referred to in the preceding paragraphs were made towards a child or a minor, the offender

147

shall be punished by imprisonment of one to twelve years.

143 Report of the Ombudsmen for Human Rights in Bosnia and Herzegovina on the implementation of the
Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution
and child pornography, downloaded
http:/ /www.ombudsmen.gov.ba/materijali/Seksualna_eksploatacija_djece.pdf

144 Article: 185, 186, 187, 189, 191, Criminal Code of Bosnia and Herzegovina, ("Official Gazette of BiH, No.
37/03, 54/04, 61/04, 30/05, 55/06, 32/07)

145 Article 210, The Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH",
No. 36/03), Article 207, Criminal Code of the Brcko District of Bosnia and Herzegovina, ("Official
Gazette of BD BiH", No. 10/03, 45/04 , 6/05)

140Article 198, Criminal Code of the Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/006,
70/00)

147 Article 210, paragraph 1, paragraph 4, of the Criminal Code of the Federation of Bosnia and Herzegovina
("Official Gazette of FBiH", No. 36/03), Article 207, paragraph 1, paragraph 4, Criminal Code of the
Brcko District of Bosnia and Herzegovina, ("Official Gazette of BDBiH", No. 10/03, 45/04, 6/05) and
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We come to the conclusion that the definition of "child prostitution" does not exist in the
criminal legislation of Bosnia and Herzegovina, thus not in compliance with the Lanzarote
Convention, which Bosnia and Herzegovina still did not ratified. But "child prostitution” is
derived from criminal acts "Solicitation for prostitution" and "Human trafficking for
prostitution,”" which regulates certain penalty for the perpetrators of these crimes against

children or minorts.

ix. In the Criminal Code of the Federation of Bosnia and Herzegovina and the
Criminal Code of Brcko District*s, is determined that only the person who solicitates,
encourages or entices another person to offer sexual services, or in any other way involved
in organizing or managing prostitution may be punished by imprisonment for one up to five
years, but not the user. The Criminal Code of the Republika Srpska'® provides that the
crime of trafficking for prostitution is made by whoever participates in any way in organizing
or managing prostitution. Of course, if it's done againts the child in proceedings shall be

qualified form of this act.

2.3 Child Pornography

X. Bosnia and Herzegovina signed Council of Europe Convention on Cybercrime on

February 9th 2005 and it had been ratified on May 19th 2000.

xi. As in the case of child prostitution, Bosnia and Herzegovina, in its legislation does not
have exactly defined crime as "child pornography." Nearest contents of one offense in the
legislation of Bosnia and Herzegovina, the content of Article 20 ("Child pornography")
Lanzarote Convention, is provided in the Criminal Code of the Federation of Bosnia
and Herzegovina, Article 211, which relates to the criminal offense of "abuse of a child or
a minor for pornography,” and Article 212 relating to the criminal offense of "Introduction

a child to pornography."

" Article 211

Article 198, paragraph 1, paragraph 4 of the criminal Code of Republika Srpska, ("Official Gazette of RS",
No. 49/03, 108/04, 37/06, 70/06)

148 Article 210 , Criminal Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH",
No. 36/03), Article 207, Criminal Code of the Brcko District of Bosnia and Herzegovina, ("Official
Gazette of BD BiH", No. 10/03, 45/04 , 6/05)

149 Article 198, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/06)
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The exploitation of a child or a minor for pornography

(1) Whoever uses child or a minor for taking photographs, audiovisual materials, or other
pornographic content, or possesses, or importts or sells or distributes or shows such material,
or such persons make to participate in pornographic performance, shall be punished by

imprisonment of one up to five years.

(2) Items that are intended or used for the perpetration of criminal offense referred to in paragraph 1 shall be
Sorfeited and the items that resulted from the perpetration of criminal offense referred to in paragraph 1 this
Article shall be confiscated and destroyed.

Article 212

Introducing a child to pornography

(1) Whoever sells, shows or public display or otherwise makes available documents,
photographs, audio-visual and other items of pornographic content or pornographic show,

shall be punished by a fine or imprisonment up to one year.
(2) Items referred to in paragraph 1 this Article shall be forfeited. ““150

Same offenses are codified in the Criminal Code of Brcko District of Bosnia and

Herzegovina in the articles 208 and 209.15!

The Criminal Code of the Republika Srpska contains two charges relating to the abuse of
children and minors in the area of pornography. The first is "The exploitation of children
and minors for pornography"2 and the other "Production and display of child
pornography“.1> The first provision is punishable by 6 months to 5 years for those who
abuse a child or a minor to produce images, audio-visual materials and other or other objects
of pornographic content, or a child or a minor use for pornographic show. A second
provision is a novelty in the criminal legislation of the Republic of Srpska. The basic form of
this act is done by a person who provides, distributes, publicly exhibits or displays, or

otherwise makes available documents, photographs, audio-visual or other objects containing

150 Article 211 and 212, Criminal Code of of the Federation Bosnia and Herzegovina, ("Official Gazette of
FBiH”, No. 36/03)

151 Article 208 and 209, Criminal Code the Brcko District of Bosnia and Herzegovina, ("Official Gazette of
BDBiH", No. 10/03, 45/04, 6/05)

12Article 199, Criminal Code of Republika Stpska,S ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/006)

153 Article 200, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/06)
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child pornography or whoever produces such materials, acquires or holds or presents child

pornographic show. This offense is punishable by fines or imprisonment up to 1 year.

Since Bosnia and Herzegovina ratified the Optional Protocol to the Convention on the
Rights of the Child, on the Trafficking of Children, Child Prostitution and Child
Pornography, the goal of Bosnia and Herzegovina is the protection of children from
trafficking, child prostitution and child pornography, in order to prevent the trafficking of
children and in line with the fulfillment of this goal Bosnia and Herzegovina has developed
an Action plan for Children 2011-2014 and the implementation of it will take a step forward

in protecting of children and their rights in Bosnia and Herzegovina.!s*

xii. Article 211 of the Criminal Code of the Federation of Bosnia and Herzegovina and
Article 208 of the Criminal Code of Brcko District of Bosnia and Herzegovina, which are
related to the criminal offense of "exploitation of children or minors for pornography"
punishment is determined by imprisonment of one to five years for one who uses a child or
a minor for making pictures, audiovisual materials, or other pornographic content or
possesses, or imports or sells or distributes or shows such material or makesuch persons to
participate in pornographic performance, and Article 2120f the Criminal Code of the
Federation of Bosnia and Herzegovina and Article 209 of the Criminal Code of Brcko
District of Bosnia and Herzegovina, which is related to the crime of "Introducing a child to
pornography" punishmnet is determined by fine or imprisonment up to one year for those
who sells, shows or public display or otherwise makes available documents, photographs,
audio-visual and other items of pornographic content or pornographic show. The Criminal
Code of the Republika Srpska in provision "Exploitation of children and minors for
pornography" (Article 199)!5 provides a penalty of imprisonment of six months to five years
for anyone who abuses a child or a minor to produce images, audio-visual materials and
other items of pornographic or other content, or uses a child or a minor for pornographic
show. A second provision "Production and display of child pornography" (Article 200)15¢
provides a fine or imprisonment up to one year for the one who offers, distributes, publicly

exhibits or displays, or otherwise makes available documents, photographs, audio-visual and

154 The Action Plan for Children 2011-2014, the Ministry for Human Rights and Refugees, July 2011, Sarajevo

155 Article 199, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/006,
70/006)

156 Article 200, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/06)
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other objects containing child pornography or who such materials produces, acquires or

holds or presents child pornographic show.

xiil. Article 211, paragraph 2 of the Criminal Code of the Federation of Bosnia and
Herzegovina'®” and Article 208, paragraph 2 of the Criminal Code of Brcko District of
Bosnia and Herzegovina's, provision "exploitation of children or minors for pornography,"
it was determined that the objects intended or used for the perpetration of criminal offense
referred to in paragraph 1 of this Article shall be forfeited and the items that were created by
the perpetration of the crime paragraph 1 this Article shall be confiscated and destroyed. As
far as criminal offenses under Article 212 of the Criminal Code of the Federation of Bosnia
and Herzegovina and Article 209 of the Criminal Code of Brcko District of Bosnia and
Herzegovina "Introducing a child to pornography", in paragraph 2 of this Article holds that

the objects from the first paragraph will be confiscated.

Article 199, paragraph 2 of the Criminal Code of the Republika Srpska!'®, the provision of
"Exploitation of children and minors for pornography," determined that items and funds
under paragraph 1 this provision shall be seized. Article 200, paragraph 5, the provisions of
the "Production and display of child pornography," determined that items and funds under

paragraph 1 and 2 this provision shall be seized.

Bosnia and Herzegovina has signed and ratified the Lanzarote Convention not long time
ago. In recent times, there is more evidence of the dangers of the spread of child
pornography over the Internet and the measures to be taken. Connection to this, large
number of international laws were adopted and a special significance for our criminal law
has a Council of Europe Convention on Cyber Crime and the Optional Protocol to the
Convention on the Rights of the Child, on the trafficking of Children, Child Prostitution
and Child Pornography. They define specific measures aimed at fighting and preventing
child pornography.

xiv. In the above-mentioned provisions of criminal legislation of Bosnia and Herzegovina,

which are related to "child pornography," we realize that there is punishment for any form

157 Article 211 and 212, Criminal Code of the Federation Bosnia and Herzegovina, ("Official Gazette of
FBiH”, No. 36/03)

158 Article 208 and 209, Criminal Code of of the Brcko District of Bosnia and Herzegovina, ("Official Gazette
of BD BiH ", No. 10/03, 45/04, 6/05)

159 Article 199 and 200, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04,
37/06, 70/06)
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of involvement, abuse, exploitation, or guidance of children and minors in pornography,
therewith in the criminal laws of Bosnia and Herzegovina is provided the same penalty
regardless of whether the control or involvement of children and minors in pornography.
The penalty is not included for those who attend in pornographic performance, which

includes the participation of children in the same.

2.4 Corruption of Children

xv. There is an article 209 of the Criminal Code of the Federation of Bosnia and
Herzegovina and Article 206 of the Criminal Code of Brcko District of Bosnia and
Herzegovina, which is related to the criminal offense of "Satisfying Lust in front of a child
or a minor," and includes a penalty for that:

"Whoever in front of a child or minor takes actions aimed at satisfying one's own ot someone else's lust, or
who forces the child in front of him or another person to perform such acts, shall be punished by
imprisonment of three months to three years.“ 160

Within this article and the offense it is not listed in any way to imply how the child or minor
is forced on attending this act. In Article 197 of the Criminal Code of the Republika
Srpska criminal offense "satisfaction of the sexual passion in front of others.“1! This
offense was introduced into the criminal legislation of the Republic of Serbian by the reform
in 2000, which criminalises sexual acts performed in front of others and in public. A severe
form of this act exists when in the presence of a child or a minor act is done in intention of
satisfying his own or others' sexual passion or when a child is forced in front of perpetrator
or some other person do such actions. The perpetrator must be aware of the fact that the

passive subject is a child or a minor. Even attempting this offense is punishable.
2.5 Solicitation of Children for Sexual Purposes
xvi. The criminal legislation of Bosnia and Herzegovina does not define or determine in

great detail the "child pornography" in terms of deliberate satisfying of an adult with child

pornography through information and communication technology, and also does not specify

160 Article 209 Criminal Code of Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH", No.
36/03) and Article 206, Criminal Code of the Brcko District of Bosnia and Herzegovina, ("Official
Gazette of BD BiH", No. 10/03, 45/04, 6/05)

161 Article 197, Criminal Code of Republika Stpska, ("Official Gazette of RS", No. 49/03, 108/04, 37/06,
70/06)
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that an adult has to propose a meeting with the child in order to be convicted of this

offense.
xvii. Yes, the criminal legislation of Bosnia and Herzegovina incriminate:

- Attempt (Article 26 of the Criminal Code of Bosnia and Herzegovina, Article 28 of the
Criminal Code of the Federation of Bosnia and Herzegovina, Article 20 of the Criminal
Code of the Republic of Srpska, Article 28 of the Criminal Code of Brcko District of Bosnia

and Herzegovina);

- Complicity (Article 29 of the Criminal Code of Bosnia and Herzegovina, Article 31 of the
Criminal Code of the Federation of Bosnia and Herzegovina, Article 23 of the Criminal

Code of the Republic of Srpska, Article 31 of the Criminal Code of Brcko District of Bosnia

and Herzegovina);

-the Incitement (Article 30 of the Criminal Code of Bosnia and Herzegovina, Article 32 of
the Criminal Code of the Federation of Bosnia and Herzegovina, Article 24 of the Criminal
Code of the Republic of Srpska, Article 32 of the Criminal Code of Brcko District of Bosnia

and Herzegovina);

-Helping /assistance (Article 31 of the Criminal Code of Bosnia and Herzegovina, Article 33
of the Criminal Code of the Federation of Bosnia and Herzegovina, Article 25 of the
Criminal Code of the Republic of Srpska, Article 33 of the Criminal Code of Brcko District

of Bosnia and Herzegovina)

2.6 Corporate Liability

xviii. Reforms in the criminal legislation of Bosnia and Herzegovina during 2003. "Stipulates
the responsibility of a legal person for the offense, which was done by the executant in the

name, for the account or for benefit of a legal person."162

The Criminal Code of Bosnia and Herzegovina regulates the issue of the liability of legal
persons for criminal offences, and it regulates the criminal procedure against legal persons

shall be conducted to the Criminal Procedure Code of Bosnia and Herzegovina.!¢3

162 H, Sijer¢ié-Coli¢, "Criminal Procedure Law" (Book I, "The criminal process operators and criminal acts"),
Sarajevo, 2008. page 201

163 Chapter X1V, Liability of legal persons for criminal offenses, Article 122, paragraph 4 of the Criminal Code
of Bosnia and Herzegovina, ("Official Gazette of BiH, No. 37/03, 54/04, 61/04, 30/05, 55 / 06, 32/07)
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Basis of Liability of a Legal Person

Avrticle 124

For a criminal offence perpetrated in the name of, for account of or for the benefit of the legal person, the legal
person shall be liable: a) When the purpose of the criminal offence is arising from the conclusion, order or
permission of its managerial or supervisory bodies; or b) When its managerial or supervisory bodies have
influenced the perpetrator or enabled him to perpetrate the criminal offence; or ¢) When a legal person disposes
of illegally obtained property gain or uses objects acgured in the criminal offence; or d) When its managerial or

supervisory bodies failed to carry ont due supervision over the legality of work of the employees.
Limits of Liability of a 1egal Person
Article 125

(1) Within the conditions referred to in Article 124 (Basis of Liability of a 1.egal Person) of this Code, a
legal person shall also be liable for a criminal offence when the perpetrator is not criminally liable for the

perpetrated criminal offence.

(2) Liability of the legal person shall not exclude criminal liability of physical or responsible persons for the

perpetrated criminal offence.

(3) For criminal offences perpetrated out of negligence, a legal person may be liable under the conditions
referred to in Article 124, item d) of this Code, and in that case the legal person may be punished less

severely.

(4) When in the legal person except from the perpetrator there is no other person or body that conld direct or
supervise the perpetrator, the legal person shall be liable for the criminal offence within the limits of the

perpetrator’s liability.

If a Legal Person perpetrates criminal offence prescribed by some of the criminal codes in
Bosnia and Herzegovina, than the Criminal Code of Bosnia and Herzegovina prescribes

these sanctions to that Legal Person:
Dissolution of the 1egal Person

Article 134

(1) Dissolution of a legal person may be imposed in the case that its activities were entirely or partly being

used for the purposes of perpetrating criminal offences.

(2) Bestdes the dissolution of a legal person, the property seizure punishment may be inposed.
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(3) In addition to the dissolution of a legal person, the conrt shall propose the opening of a liquidation

procedure.

(4) Creditors may be paid out from the property of the legal person upon which the punishment of dissolution

has been imposed.
Laws Prescribing the Criminal Offences of Legal Persons

Article 143

Legal persons may be held accountable for criminal offences defined in this Code and other criminal offences

defined by a law of Bosnia and Herzegovina.

Criminal liability of legal persons, is also provided in the entity criminal laws, the Criminal
Code of the Federation of Bosnia and Herzegovina Chapter XIV incriminate "Corporate
liability for criminal acts"14) in the Criminal Code of the Republika Srpska Chapter XIV also
criminalize "The responsibility of legal persons for criminal acts™¢, as in the Criminal Code
of Brcko District of Bosnia and Herzegovina, where there is also article XIV "liability of

legal persons for criminal offenses"1%, and we recommend the following provision:
"Abuse in performing services

An official person who, in conducting of services abuses other, inflicts serious bodily or mental
suffering, intimidates and offends aother person shall be punished by imprisonment of three

months to five years.” 167

xix. From the previous answer, it is clear that national legislation determines criminal

liability of legal persons.

Also, the legislation of Bosnia and Herzegovina stipulates Law on Obligations!s8 and liability

of legal persons based on civil rights.

164 Articles: 126 to 148, Criminal Code of Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH",
No. 36/03)

165 Articles: 125 to 146, tCriminal Code of Republika Srpska, ("Official Gazette of RS", No. 49/03, 108/04,
37/06, 70/06)

166 Articles: 126 to 148, Criminal Law of the Brcko District of Bosnia and Herzegovina, ("Official Gazette of
BD BiH", No. 10/03, 45/04, 6/05)

167 Article 182, Criminal Code of Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH", No.
36/03)

168 Law on Obligation relation of Bosnia and Herzegovina ("Official Gazette of BiH, No. 2/92, 13/93, 13/94
Law on the takeover of Code on Obligations of Yugoslavia, changes), the Law on Obligation relations of
Republika Stpska (" Official Gazette of RS”, No. 17 / 93, 3/96, 39/03, 74/04 and 19/05) and Law on
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"Legal person is responsible for the damage to third parties caused by his authorized body that
acts on behalf of a legal entity and it is its integral part. Legal person is responsible for the
actions of that individual and collective authority action. The only condition that is required
is that an authority of the legal person caused the damage to a third person in the execution
of or in connection with the exercise of their functions. Legal person is responsible for the
damage, regardless of his guilt, that is a legal entity can not be linked to the fact that the
damage occurred without his fault or that his authority acted as they should have been.
Responsibility of the legal person is based on the irrefutable assumption of guilt
(praesumptio Juris et de jure). A legal entity can be released from responsibility under the
same conditions as the release of persons who are responsible to the rules of objective
responsibility, which is regulated by the law of obligations. Compensation for victims may
require only from a legal entity, and not from the person who caused the damage, as is the
case for employer liability for the acts of its employees when the employee intentionally
inflict harm. But when the injured party compensation is payed, legal person has the right of
recourse against the person who intentionally harms or acted with carelessness to cause the
damage, if for the particular the case something else is defined by law. This rule shall expire

within six months from the date of remuneration.”16

xx. No, national legislation doesn’t exclude individual liability when there is corporate
liability.

2.7 Aggravating Circumstances

xxi. In the Criminal Code of the Federation of Bosnia and Herzegovina and the
Criminal Code of Brcko District of Bosnia and Herzegovina there are aggravating
circumstances to the offenses: rape, sexual intercourse with a child and sexual intercourse
with a helpless person. In these crimes the aggravating circumstances are reflected in the
increase of prison sentence if the offense caused a death of a child or a child was seriously
bodily injured, or his health is severely impaired, or if the woman became pregnant. In the
case of criminal offenses: solicitation of prostitution, incest and sexual misconduct there is
an aggravating circumstance if the offense is committed against a child or a minor in that

case there is much more severe sentence. In the case of a criminal offense "Sexual

Obligation relations of Brcko District of Bosnia and Herzegovina (taken from SFRY)
169 Abedin Bikic, "Obligational Law, General Part", Sarajevo, 2007, page 225th to 226t
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intercourse with a helpless person" aggravating circumstance is if the offense was committed
in a particularly cruel way or particularly humiliating way, or on the same occasion against
the same victim committed sexual intercourse or equivalent sexual acts by several

perpetrators in this case leads to heavier sentences.!”

In The Criminal Code of the Republika Stpska criminal offense "sexual violence against
children," the aggravating circumstances: if the act forcefully commited, if the perpetrator
was an educator, adoptive parents, doctor or other person misusing their position on which

he was entrusted with a child to care, education, etc ., if done in a particularly cruel or

humiliating manner, by many persons, if there is a big mismatch in the maturity of the
offender and the victim, if there was a serious bodily injury, serious damage to the health,
pregnancy, and death of the child victim. In the offense "producing and displaying child
pornography," the aggravating circumstances are: age of a passive subject, a special method

of perpetration, if made through the media or on the internet. All these circumstances affect

the imposition of heavier penalties.!”

2.8 Sanctions and Measures

xxii. The Criminal Code of the Federation of Bosnia and Herzegovina and the Criminal
Code of Brcko District of Bosnia and Herzegovina provide fines and prison sentences of up

to three months imprisonment for the above listed offenses.!”

The Criminal Code of the Republika Srpska felony "sexual violence against children," the
basic form provides a sentence of 1-8 years. For qualified forms of this act provided
sentences, while the most severe form, ie, when the death of the child occurs imprisonment
for a minimum period of 10 years or a long term sentence. For "child prostitution" provided
is a prison sentence of 1-12 years. For "producing and displaying child pornography," a fine
or imprisonment up to 1 year, while the most severe form of punishment is imprisonment

of 6 months to 5 years. For "Satisfying sexual passion in front of others," namely the severe

170 Article 203, 204, 207, 208, 210, 213 of the Criminal Code of Federation of Bosnia and Herzegovina,
(“Official Gazette”, No. 36/03) and Articles: 200, 201, 204, 205, 207 and 210, Criminal Code of the Brcko
District of Bosnia and Herzegovina, ("Official Gazette of BD BiH ", No. 10/03, 45/04, 6/05)

171 Some datas are taken from: Special Report-Prevention of child exploitation in South East Europe, the
sexual exploitation of children in RS

172 Chapter XIX, Criminal offenses against sexual freedom and morality, Criminal Code of the Federation of
Bosnia and Herzegovina, (“Official Gazette No. 36/03) and Criminal Code of Brcko District of Bosnia
and Herzegovina, ("Official Gazette of BDBiH", No. 10/03, 45/04, 6/05)
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form in which there is participation of a child or a minor ,a fine or imprisonment up to three

years.

xxiii. We believe that the penalties for above mentioned offenses are too lenient, when
making laws and determining penalties for the same sufficient attention was not paid to the
seriousness of these offenses, the potential victims, the consequences suffered by victims,
their families and the whole society and the environment, and that all relevant facts had not
been taken into account related to these acts, and especially the fact that in this case children
and minors are involved. I also think that just because the fines are too lenient for such
terrible crimes convicted offenders do not become aware of the seriousness of the criminal
offense, and that the desired effect of rehabilitation is not achieved, and we release criminals
back among potential victims with a high possibility of re-commission of the same crime,
also we give space and wrong message to all potential perpetrators and we do not achieve

the effect of suppressing future same or similar offenses.

I think punishments are too lenient, and devastating for the victims and their families,
because after these incidents, the only fact that may give them comfort is the fact that the
perpetrator will be justly punished for a criminal offense, so too lenient punishments
become a seed of discontent of victims and therefore of entire society that wants a safe

environment.

xxiv. The Criminal Code of Bosnia and Herzegovina provides following penalties for legal

persons when they commit crimes:
“Dissolution of the 1.egal Person
Article 134

Dissolution of a legal person may be imposed in the case that its activities were entirely or partly being used

for the purposes of perpetrating criminal offences.
Besides the dissolution of a legal person, the property seizure punishment may be imposed.

In addition to the dissolution of a legal person, the conrt shall propose the opening of a liguidation procedure.
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Creditors may be paid out from the property of the legal person upon which the punishment of dissolution has

been imposed. "

xxv. The previous analysis of all of these crimes, we have concluded that the state of Bosnia
and Herzegovina from time to time seizes objects and property for the purpose of
,,obtaining evidence and objects, which are used in the determination of the facts in a
criminal proceeding, or preventing the commission of criminal offenses, and prevent the use

or disposal of certain assets.”7

The state of Bosnia and Herzegovina protects the interests of bona fide third party, and
there is a special fund for the financing of preventive interventions or programs for the

confiscation of property or goods.

"This procedural action (seizure of objects and property) is specific to the investigation, but it is possible to
take action before the start of the investigation, as an emergency investigation. Temporary seizure of assets is
the independent act but this action is also taken in the search of premises, movable property and people. As
in the case of the search of premises and persons, and seigure of objects and property constitutes a restriction of
the basic human rights, provided by constitutional or international law on human rights. It is the right to
privacy and free correspondence, and the right to peaceful enjoyment of his possessions (Article 17 of the
International Covenant on Civil and Political Rights, Article 8. European Convention for the Protection of
Human Rights and Fundamental Freedoms and Art. 1 of Protocol No. 1 of the European Convention for
the protection of Human rights and Fundamental freedoms). Therefore, the measures under temporary seizure
of objects and property may be taken only under the statutory conditions and statutory procedures, which
provide assurance that the rights of citizens shall be limited only that much it is necessary for the successful

conduct of criminal proceedings.””

xxvi. ,/The obligation of the state is to ensure family protection is standardized, as a
principle upon which is based the regulation of relations in the family*“1¢, the Family Code

of the Federation of Bosnia and Herzegovina (Article 2, Paragraph 2).

173 Chapter X1V, Liability of legal persons for criminal offenses, Dissolution of legal persons, Article 134,
Criminal Code of Bosnia and Hetzegovina ("Official Gazette of BiH, No. 37/03, 54/04, 61/04, 30/05, 55
/ 06, 32/07)

174 Sijeréié—éohé, H. Hadziomeragi¢,M. Jurcevi¢ Kaurinovi¢ M., D. Simovi¢, "Comments on Criminal Law /
Criminal Procedure Code of Bosnia and Herzegovina", Sarajevo, 2005, page 208th to 210t

175 H. Sijerci¢-Coli¢, "Criminal Procedure Law" (Book I, "The criminal process operators and criminal acts"),
Sarajevo, 2008. whatever., page 363rd

176 Nerimana Tralji¢, Suzana Bubi¢, "Marital Law" Sarajevo University Faculty of Law in Satrajevo, Sarajevo,
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"Article 380
Procedure for protection from domestic violence

In the event that a criminal offense has been committed within the family or close to the child environment, the
country is taking action to protect the rights and best interests of the child. This implies that they are obliged

to provide police protection, guardianship anthority and the conrt for the violations.””
"Article 147

(1) The anthority of guardianship is required ex officio to take special measures to protect the rights and best
interests of the child, at the request of one or both parents or ex officio guardianship authority may decide to
Place the child and bis entrusting's custody to another person or entity, if this is necessary to protect the best

interests of the child.”"”
The Family Code of the Republika Srpska standardizes the basic provisions:

"Republika of Srpska provides special protection for family (mother and child) in

accordance with internationally recognized human rights and fundamental freedoms.”1”

3 CRIMINAL PROCEDURE

3.1 Investigation

1. The Code of Criminal Procedure of Bosnia and Herzegovina'® (The Criminal Procedure
Code of Bosnia and Herzegovina®®!, the Law on Criminal Procedure of the Federation of
Bosnia and Herzegovina'®, the Law on Criminal Procedure of the Republic of Serbian'®> and

the Criminal Procedure Code of the Brcko District of Bosnia and Herzegovina!®) provides

2007, page 20th

177 Procedure for protection from domestic violence, Article 380, Family Code of Federation of Bosnia and
Herzegovina

178 Article 147 (1), Family Code of the Federation of Bosnia and Herzegovina, ("Official Gazette of FBiH",
No. 35/05 and 41/05)

179 Article 3, Family Code of the Republic of Stpska, ("Official Gazette of RS", No. 54 702, 41/08)

180 Criminal Procedure Code of Bosnia and Herzegovina, (,,Official Gazzete of BiH, No. 36/03, 13/05, 48/05,
76/06,32/07,76/07,21/07,2/08,12/09, 16/09)

181 Criminal Procedure Code of the Federation of Bosnia and Herzegovina, (“Official Gazzete of FBiH”, No.
35/03, ispr. 56/03, ispt. 37/03, 78/04, 28/05, 55/06, 27/07, 53/07, 9/09)

182 Criminal Procedure Code of the Federation of Bosnia and Herzegovina, (“Official Gazzete of FBiH”, No.
35/03, ispr. 56/03, ispt. 37/03, 78/04, 28/05, 55/06, 27/07, 53/07, 9/09)

183 Criminal Procedure Code of the Republika Stpska, (“Official Gazzate of RS”, No. 50/03, 111/04, 115/04,
29/07)

18% Criminal Procedure Code of the Brcko Distrcit of Bosnia and Herzegovina, (,,Official Gaazzate of



101 ELSA for Children Final Report ELSA Bosnia and Herzegovina

"careful handling" of a minor when they take actions that the minor is present. This
particularly refers to examination, when everyone involved in the process must be
circumspect, taking into account the mental development, sensitivity and personal
characteristics of the minor so as not to adversely affect the child's development. Juvenile
judge, who said the measure juvenile shall ex officio (or on a prosecutor, warden or a
guardian to supervise minor) to make a decision on changing the decision and change
execution. Since the beginning of the preparatory proceedings the juvenile must have a

lawyer.185

“The measures that the court determines to protect witnesses: insurance psychological, social and professional
assistance, changing the hearings, control methods of interrogating witnesses of the judge or the presiding judge
asking questions directly on behalf of the parties and counsel, testimony through technical means for
transferring image and sound, removal of the accused, exceptions to dorektong evidence, it limits the right of
inspection of documents and records, and stretched his attorney, additional measures to ensure the anonymity
of witnesses, temporary or permanent anonymity during all stages of talks with the child to ensure the best
interests of the child. Do not drop out of sight to the Law on Criminal Procedure conversation with the child

victim is always recorded.’”

The hearing is recommended in the presence and with the assistance of appropriate
professionals (psychologists, psychiatrists, social pedagogues). The child should try not to
listen repeatedly to accelerate procedures, avoid contact with perpetrator not to read expert
opinion and stop disparaging remarks of defense at the expense of the child in his presence.
The hearing of a minor should be done carefully in order to not to be detrimental to the
psychological well-being of that minor, especially if that minor is damaged by the offense.
The hearing of minors will be done with the help of educators, psychologists, or other

professional persons.

The Family law of the Federation of Bosnia and Herzegovina regulates realationships

in the family through principle that:

BDBiH“, No. 10/03, 48/04, 6/05, 14/07,19/07, 21/07, 2/08, 17/09)

185 Article 342 (1), ( 2) of the Criminal Procedure Code of Bosnia and Herzegovina, Article 348 of the
Criminal Procedure Code of the Republika Srpska and Article 363 (2) of the Criminal Procedure Code of
the Brcko District of Bosnia and Herzegovina

186 Article 154, Criminal Procedure Code of the Republika Stpska, (“Official Gazzate of RS”, broj 50/03,
111/04, 115/04,29/07)
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s Parents are obligated to protect interests of the well-being of child and the State shonld secured protection of
the family and the child in the need through tutelar protection of the children and protection of the children

without parental care.”””

The Family law of Federation of Bosnia and Herzegovina has special regulations, which are

related to the protection of rights and interests of children in the Article 150:

,» The guardianship anthority has official duty to take special measures regarding protection of the rights and
the best interest of the child, based on the immediate cognition or notifications about those kind of problems.
The gnardianship anthority will listen a minor child before taking any kind of measures, if a child is capable
to undertsand what is going on, and the opinion of a child wonld be considered and respected in the case of

29188

measures of saparating the child from the parents.

“The guardianship authority is also obliged ex officio to take special measures to protect the rights and best
interests of the child, at the request of one or both parents or ex officio guardianship authority may decide to
Pplace the child and his entrusting's custody to another person or entity, if it is necessary to protect the best

interests of the child.”"”

The Family Law of the Republika Srpska ensures special protection to the family, a
mother and the child in accordance with internationaly recognized Human Rights and basic

freedoms. 1%

Protection issues and providing legal aid to the family and its members is carried on by the municipal
anthority responsible for social protection. Family and its members enjoy judicial protection, and all agencies,
organizations and individuals are required to promptly notify the guardian in respect of children's rights,

9 €491

particularly on violence, abuse, sexnal abuse and child abuse

The Family Law of Brcko District of Bosnia and Herzegovina regulates the relations in

the family based on ,,the parental commitment to ensure protection of the the best interests

187 Article 2 (2), Family Law of Federation of Bosnia and Herzegovina, (,,Official Gazzate of FBiH*, No.
35/05141/05)

188Article 150 (1)(5), Family Law of Federation of Bosnia and Herzegovina, (,,Official Gazzate of FBiH*, No.
35/05141/05)

189 Article 147 (1), Family Law of Federation of Bosnia and Herzegovina, (,,Official Gazzate of FBiH®, No.
35/05141/05)

190 Article 3, Family Law of the Republika Srpska, (“Official Gazzate of RS”, broj 54702, 41/08)

191 Article 13, Family Law of the Republika Stpska, (“Official Gazzate of RS”, broj 54702, 41/08)
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and well-being of the child, as well as to ensure their reponsibilities in the upbringing and

education of the child. €192

“The family relations are based on the Breko District of Bosnia and Herzegovina obligation to ensure the
protection of the family, mother and child, in accordance with international conventions in this field and

providing foster care for children without parental care. "

According to the report of the Ombudsman for Children of Republika Srpska regarding
the status of sexual explotation, it is also emphasized the neccessity of conducting in the best

interests of the child.

"Kids are treated like someone who needs our care and protection, and if there is sufficient evidence to initiate
proceedings against the abuser, the child is always treated as a protected victim witness, and during all

procedures the obligation of all relevant institutions is to always conduct in the best interest of the child. “*”*
ii. In the Federation of Bosnia and Herzegovina in the case when:

“offense is committed within the family or close the child environment, the country is taking action to protect
the rights and best interests of the child. This implies that they are obliged to provide police protection,

guardianship authority and magistrates' court.””

There are no special forces carried out an investigation in the case of the above crimes, the
Prosecution of Bosnia and Herzegovina is in charge of the investigation in all cases. Inside
the Prosecution of Bosnia and Herzegovina, there are three separate departments, which
deal with certain crimes, but none of them has its own jurisdiction works in which they

appear by children or adolescents as victims.

In the Republika Srpska there are special departments within the Ministry of Internal
Affairs, which deal with the above issues and with investigating the works, gather evidence
related to each individual's work, including child pornography.i Police Service collects

evidence and investigates and informs the competent prosecutors responsible for the course

192 Article 1, Family Law of the Brcko District of Bosnia and Herzegovina, (“Official Gazzate of BDBIH, broj
23/97)

193 Article 2, Family Law of the Brcko District of BiH, (“Official Gazzate of BDBIH, broj 23/97)

194 "Preventing Exploitation of Children in Southeast Europe," Sexual exploitation of children in the
Republika Srpska, Report of the Ombudsman for Children of the Republika Srpska, Banja Luka, 2012

195 Article 380, Procedure for protection from violent behavior on the family, Family Law of Federation of
Bosnia and Herzegovina, (,,Official Gazzate of FBiH®, No. 35/05141/05)

196 "Preventing Exploitation of Children in Southeast Europe," Sexual exploitation of children in the
Republika Srpska, Report of the Ombudsman for Children of the Republika Srpska, Banja Luka, 2012
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of investigation and indictment. From March 2010 within the framework of the Ministry of
Internal Affairs of the Republika Srpska, the Criminal Police, the Department formed to
prevent the high-tech crime. Within this department special emphasis in the future will be

placed on the training and education of staff and combat child pornography.!”

iii. According to the criminal procedure law in Bosnia and Herzegovina the report crime as
“a way of informing the prosecutor on the criminal offense is possible through the
application or report. “1% Registration on the criminal offense is submitted to prosecutor, in
written form or orally, while the report is also submitted to the competent prosecutor by an
authorized person, but it contains a lot more arguments about the crime committed
(statements, pictures, drawings, etc.).

“The application and the report are not evidence in criminal proceedings, but it provides the first information

about the existence of grounds for suspicion of a crime.”””

With the aim of criminal protection of minors in Bosnia and Herzegovina, the Criminal
Procedure Code of Bosnia and Herzegovina determines the obligation to report the criminal

offenses by:

o Medical workers, feachers, pedagogues, parents, foster parents, adoptive parents and other persons
anthorized or obligated to provide protection and assistance to minors, to supervise, educate and raise the
minors, are obligated to immediately inform the authorized official or the Prosecutor about their suspicion

that the minor is the victim of sexual, physical or any other form of abuse

In addition to these mandatory reporting of crimes, there is optional reporting by citizens.
Only when the crime was reported to the prosecutor, the prosecutor may order the
investigation, if there are grounds for suspicion that a criminal offense has been committed.
This rule applies to the territory of both entities, including the Republika Srpska; crime must
be reported to be processed. Applications are submitted by the institutions that come into

contact with the family or family members, social work centers, schools, health institutions

97 The proceedings of the Annual Conference of the Network of Ombudsmen for Children of South East
Europe

198 H, Sijerci¢-Coli¢, "Criminal Procedure Law" (Book I, "The criminal process operators and criminal acts"),
Sarajevo, 2008. page 30

199 Ibid, page 33

200 Article 213, Criminal Procedure Law of Bosnia and Herzegovina, ("Official Gazette of BiH, No. 36/03,
13/05, 48/05, 76/06, 32/07,76/07,21/07, 2/08, 12 / 09, 16/09)
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or any other institutions. If the minor is one of those people who can refuse to testify, he
(she) cannot be questioned as a witness, if in given age and mental development is unable to
understand the significance of his privilege not to testify. The court according to

circumstances and collected evidence provides the process continues.
iv. Limitation for criminal prosecution expires if elapsed:

1. Thirty five years from the commission of the criminal offense for which, according to the

law, the punishment can be long-term imprisonment,

2. Twenty years after the commission of the criminal offenses for which a sentence of

imprisonment can be more than ten years,

3. Fifteen years after the commission of the criminal offense for which a sentence of

imprisonment can be more than five years,

4. Ten years after the commission of a criminal offense for which a sentence of

imprisonment can be more than three years,

5. Five years from the commission of the criminal offense for which a sentence of

imprisonment can be more than one year,

6. Three years from the commission of a criminal offense for which a sentence of
imprisonment can exceeded one year or a fine. Obsolescence begins from the moment of

the adulthood of the injured party.
v. National law always protects the interests of the victim, going in her favor.

"The general rule is that the court, in deciding on the merits of the criminal justice
requirements, must fully establish all the facts relevant to the judgment, and in case of doubt
whether there is a fact to the detriment of the accused must be taken that it does not exist,

or if it is a fact in favor of the defendant must assume that it exists.”201

vi. To record data on convictions and the provision of data, the Criminal Procedure Code

of Bosnia and Herzegovina undertakes:
WArticle 411

Centralisation of data

201, H. Sijeré¢ié¢-Coli¢, "Criminal Procedure Law" (Book I, "The criminal process operators and criminal acts"),
Sarajevo, 2008. Page 328



National Legislation 106

Criminal offense of counterfeiting money and putting into circulation, ilicit production, processing and
distribution of narcotic drugs and poisons, human trafficking, production and dissemination of pornographic
material, as well as other criminal offenses in respect of which the treaties provides centralization of data, the
Court is required - without delay deliver to the competent Ministry of Bosnia and Herzegovina, the offense
and the offender and the final verdict. When it comes to the money laundering offense or an offense in
connection with money laundering, information must, without delay, be submitted to the authority of Bosnia

2202

and Hergegovina in charge of preventing money lanndering.

Exchange of information with competent authorities in other countries depends on the
agreements and conventions on international criminal assistance, with respect to data

protection.

3.2 Complaint Procedure

vi. A child or a minor, according to the Criminal Procedure Code of Bosnia and

Herzegovina has a legal representative, and the ability to give evidence in writing or orally.

People who are legally authorized to file an appeal are called subjects appeal. In addition to
the prosecutor, the right to appeal is extended to the legal representative, marital or non
marital spouse of the defendant, parent or child and the adoptive parents, and adoptees.
However, if an authorized person does not submit an appeal within the statutory deadline,

the first instance verdict becomes final.

vii. As we said, when the offense is committed within the family or child’s environment, the
country is taking action to protect the rights and best interests of the child, which implies
the involvement of custodial authority, who shall ex officio make decisions that serve the
best interest of the child. As required by law, the participation of minors in criminal
proceedings as a criminal offense under the provisions of the Criminal Procedure Code of
Bosnia and Herzegovina, implies that the trials in which minors are being tried, are closed
for media. Also, paragraph 4 Article 86 Criminal Procedure Code of Bosnia and

Herzegovina, reads:

202 Article 411, Criminal Procedure Law of Bosnia and Herzegovina ("Official Gazette of BiH, No. 36/03,
13/05, 48/05, 76/06, 32/07,76/07,21/07,2/08, 12 / 09, 16/09)
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»wWhen hearing a minor, especially if the minor is victim: of an offense, shall be handled carefully, that the
hearing would not have an adverse effect on the psychological well-being the minor. If necessary, the hearing

will be performed with the belp of teachers or other professional. “”

And Article 90 which refers to the recording and examination of witnesses on audio-visual

equipment, which reads:

"The hearing of witnesses may be recorded on andio-visual equipment at all stages of the proceedings. It must
be recorded in the case when it comes to minors under sixteen years of age who were injured by the offense, and

if there are grounds to fear that the witness can not be examined at trial.""

These provisions are determining participation and testimony of a juvenile in the trial.

4 COMPLEMENTARY MEASURES

i. Practice shows that there are no universal standards, nor a developed system for keeping
records in cases of violence against children, and also the work of the police and judiciary
and other competent institutions is more difficult due to lack of a unified database on
violence against children and offenders against children in Bosnia and Herzegovina. For
now overall concern about violence against children falls on the centers for social work,

police, some non-governmental organizations®s and a handful of public institutions.

During an interview with representatives of the institution "Cantonal Centre for Social
Work" from Sarajevo, we got information about education of professionals who work at this
center, dealing with child victims of sexual exploitation and abuse. Namely, all the
professionals who are employed in the Centre, those who work with child victims of abuse;
social workers, psychologists, educators and lawyers have a completed college education at
the appropriate higher education institution, and the exam of competence. In addition to
these basic conditions, the majority of employees are in a constant process of further
education. Psychologists, social workers and teachers, mostly have finished one of psycho-
therapeutic training and are licensed to work as a psychotherapist. They very often attend

additional programs, training, workshops and seminars on the subject.

203 Article 86 (4), Criminal Procedure Law of Bosnia and Herzegovina ("Official Gazette of BiH, No. 36/03,
13/05, 48/05, 76/06, 32/07,76/07, 21/07,2/08,12 / 09, 16/09)

204 Article 90, Criminal Procedure Law of Bosnia and Hetzegovina ("Official Gazette of BiH, No. 36/03,
13/05, 48/05, 76/06, 32/07,76/07,21/07,2/08,12 / 09, 16/09)

205 One positive example is the NGO "Women Mostat", issued Handbook for Professionals "How to
recognize violence and help child victims of violence?"



National Legislation 108

Regarding the problem of preventing violence against children in Bosnia and Herzegovina, the
State passed ,,Government strategy for fight against children violence 2007-2010%. Based on
Report of governement strategy implementation, all positive results of this strategy regarding

social sector can be seen:

Dealing with prevention within social department, we can conclude that almost quarter of questioned
examinees (22%) declare existance of counseling center for children, youth and parents. We can see that progress has been
made in comparison with research report last year (2009-15%). 1t is of great importance to note that during 2010
rate of questioned examinees from this sector was lower. Number of users of these counseling centers is
significantly reduced. For example, in 2010 there were 656 and in 2009 there were 922 users. 1t is still a
question whether this reduction of 7% reporting units in 2010 resulted in reduced percentage of connsel users
by third (30%). According to reports from 2010 and last year reports, competent , professional capacity in
counsel centers is prevailed by social workers ,although in lower percentage (53%) while other professions are :
lawyers 20%, psychologists 12% and pedagogues 6%. If we take a look at previous reporting period (2009),

we can state that in mentioned counseling centers number of lawyers as competent workers has risen.

In 2009., sector of social protection in the Republika Stpska published “Practical guide in the case of
domestic violence™ which encompasses procedure in case of violence against children, while in Federation of
Bosnia and Herzegovina above mentioned “Practical guide in case of domestic violence” was in process of

editing during 2009 but it hasn’t been finished until today.

According to reports, we can conclude that during 2010. number of coordinating teams that fight against
violence of children has grown on a local level. Currently, we have a total of 19 (19%) coordinating teams, in
comparison to 12 % according to reports from 2009. In 2010. Bosnian and Herzegovinian Social Services
reported the significant growth of registered victims of violence against children. This increase measures the

influence of formal Social control in Bosnia and Hergegovina.””

ii. Children are educated about this problem by the government but just in terms of
recommendations and action plans. If we want to ephasize the importance of this problem,
raise the public awareness and deal with the problem consequently, we need to involve
parents and children together with educated personal. Currently, it is rather disorganized and

uncoordinated, because entitets and Brcko District, each canton within Federation of Bosnia

206 _Report of implementation of the National Strategy to Combat Violence against Children 2007-2010%,
Sarajevo, April 2012
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and Herzegovina, as well as each county in the Republika Srpska, separetly regulates

educational policy.

Regarding the sector for education and raising public awareness through public lectures,

seminars etc., following advancement were registered:

WINumber of public disccussions, lectures or seminars for professionals or general public regarding the issue of
raising awareness of occurrence, characteristics and consequences of violence against children has risen thrice in all
of the above mentioned sectors. In fact, during 2009 total number of lectures in all sectors regarding this
subject was 385, while in 2010. there were total of 1046 lectures. This fact gives us the right to deduce that
community took this problem very seriously and that formal instiutions organiged great number of public
disccussions and lectures regarding this subject (see table 3). Especially affirmative information is linked to the
sector of education within which 645 lectures have been organized during 2010, unlike the previous year
where only 141 lectures were held. After the educational sector, great advancement in these common social
activities are reported by police forces where 116 lectures were held during 2010 as opposed to previous year in

€207

which only 40 lectures were organized. In addition, all other sectors report significant growth.

iii. Bosnia and Herzegovina hasn’t carried out these programs on governmental level.
Talking to employees from ,,Cantonal center for social work® Sarajevo, we found out that
this particular center carried out a project of working with bullies - respectively, with male
violent offender. They tried to work on the changes in their behaviour, attitudes and

prevention of further violent behaviour.

iv. The Laws of social protection in Bosnian and Herzegovinian entitets, anticipate
rehabilitation, integration, resocialization and children care (treatment). These laws include

service and day care centers.

In Canton Sarajevo there is a social program which gives support to children, victims of
violence, exploitation and abuse called ,,Day care center®, which is for children who work on
the street. This project is carried out in partnership between ,,The Cantonal Center for
Social Work “Sarajevo as implementer and Save the Children Norway as donator. Triennial
regional project Save the Children Norway was developed because of the need for help in

implementation of children rights for protection against all forms of violence, abuse and

207 Report of implementation of The National Strategy to Combat Violence Against Children 2007 - 2010%,
Sarajevo, April 2012, page 11
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exploitation, for chidren on the streets and for chidren who work and live in the street — so

called ,,invisible children® or chidren under risk.

In Herzegovina-Neretva Canton was signed protocol to help the victims of violence,
which sets the principles, procedures, housing and financial aid to help victims of violence.
It was signed by: the Ministry of Health, Labour and Social Affairs of the Herzegovina-
Neretva Canton, the Ministry of Finance of the Herzegovina-Neretva Canton, the

' "Caritas" and

Herzegovina-Neretva Canton, NGO "Women of Bosnia and Herzegovina'
"Center for Women". This protocol regulates cooperation between the police, social welfare
centers, health institutions, judicial institutions and non-governmental organizations, how to

help victims of violence, and referral mechanisms between them.

v. Gender Centre of the Federation of Bosnia and Herzegovina established emergency
telephone number 1265 for victims of domestic violence in the Federation of Bosnia and
Herzegovina. And for the Republika Srpska emergency phone was established by nomber

1264. The number is a free and provides confidential and anonymous information.

Local Democracy Foundation has also No. 033-222-000, which victim of violence can call
and asked for help. The victims of violence can be addressed by each police department, as

well as centers for social work.

vi. These issues were resolved by specific program of work with the victim. Professionals are
fully aware of the consequences that violence, especially sexual, has impact on the physical,
mental health, socialization and on the future lives of the victims, so they work on repairing

those harmful consequences.

State institutions, primarily the Centers for Social Works and NGOs, are working on a
voluntary basis. And every victim, in accordance with the provisions and principles of the
victims, has a right to be fully informed by all agencies in relation to all information related

to their treatment, rehabilitation and information related to the rights that can be exercised.

Child victims are usually placed in the shelters for adult victims of domestic violence, which
is not an appropriate practice. In addition, children are placed in other families or
institutions for the care of children. The physical safety of the victims is often a problem
since there are not appropriate measures or procedures prescribed by the police to commit
the removal and disposal of the victims from the environment in which violence occurs until
the completed trial and punishment of the perpetrators, although children are considered as

protected victims. Protecting the identity of the child victim is not legally regulated precisely;
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it also creates an additional problem. Also, there is the problem of ensuring that legal aid
child or caregivers because there is no cooperation between the police and the organizations

that provide legal assistance.

III NATIONAL POLICY REGARDING CHILDREN

i. Bosnia and Herzegovina in recent years made very important strategic documents in terms

of children's rights, including:

* The Action Plan for the Children of Bosnia and Herzegovina 2002 - 201028

* The Code of Ethics of Research on Children2®

* The Strategy against Juvenile Delinquency in Bosnia and Herzegovina 2006 - 201020

* Resolution of the fight against violence against women?!!

* Strategy of Bosnia and Herzegovina for resolving Roma people problems?2'2

* The National Action Plan for Prevention of Trafficking in Bosnia and Herzegovina
2008 - 2012

* Development strategy of pre-primary education in Bosnia and Herzegovina?3

* The National Strategy to Combat Violence against Children 2007 - 2010214

* Policy on the protection of children without parental care and families at risk in
Bosnia and Herzegovina 2006 — 2016

* Resolution on the prevention of juvenile delinquency and treatment in the event of
violence among children and youth

* Convention against Discrimination in Education?!s

* Strategy for preventing and combating domestic violence in Bosnia and Herzegovina
for the period 2009-2011.216

* Resolution on improvement of family protection in Bosnia and Hercegovina?”

* Resolution on the prevention and treatment of juvenile delinquency in the case of
violence among children and youth?#

208 Draft revised in June 2009 years

209 «“Official Gazette of BiH”, No. 26/06

210 “Official Gazette of BiH”, No. 14/08

211 “Official Gazette of BiH”, No. 15/08

212 “Official of Gazette BiH”, No. 67/05

213 Adopted by the Council of Ministers of BiH in February 2005
214 Issued by the Ministry of Human Rights and Refugees of BiH
215 UNESCO Convention ratified by the SFRY Convencion against Discrimination in Education
since 9™ October 1963

216 “Official Gazette of BiH”, No. 5009

217 “Official Gazette of BiH”, No. 5009

218 “Official Gazette of FBiH”, No. 1008
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* Strategic plan for the prevention of domestic violence for the Federation of Bosnia
and Herzegovina 2009-201021

* Action plan for the children of the Republika Srpska 2001-201020
* The strategy for the development of the family 2009-2014.
ii. Save the Children Norway regional office for South-East Europe,?! led by the UN
Convention on the Rights of the Child, seeks to promote and through its cooperation with
partner organizations to ensure fulfillment of the rights of every child. Child shoud be
protected from all forms of violence, and if violence happens, it should be ensured that
every child has adequate protection. Strengthening the capacity of the Council for Children
in recent years, Save the Children Norway has been trying to establish a foothold for the
protection of children from all forms of violence at the state level. There for, Bosnia and
Hercegovina has meet the requirements of the UN Secretary General to participate in the
development of the UN Study on Violence Against Children. As the next step, the first
report on violence against children has been made, which provided initial information about
what needs to be done in order to create a unified state mechanism which will provide
maximum protection to children from all forms of violence, particularly related to physical
and sexual violence, which are daily increasing. It is still the main problem nonexistence of
public awareness of the dispersion and growth of violence against children in Bosnia and
Herzegovina. Another problem is in victims lack of knowledge and ignorance about their
rights and possibilities. The third problem lies in the fact that violence against children is not
recognized as a problem by an adult who comes in contact with children (parents, police,
teachers, counselors, teachers, social workers, health workers and others). Often
indiscriminate and unfair professional approach to the treatment of child abuse in the media

is also one of the problems.

iii. With regard to sexual abuse and exploitation of children, Report on the Implementation
of the National Strategy for Combating Violence against children 2007-2010, registered the

following cases:

"In 2010 were registered 674 children victims of violence, which is a significant increase compared to 2009

year when he recorded 305 child victims of violence. Particularly worrying is the number of child victims of

219 “Official Gazette of FBiH”, No. 7508
220 “Official Gazette of RS”, No. 4301
221 From 2012 on it is called: Save the Children (North West Balkan)
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botly sexes under the age of 5 years, and a large increase in cases of violence against children aged 15-16 years
in the case of both sexes. When it comes to victims of violence by type of violence, sex and age of the victim is
still the most common forms of violence against children infliction of light bodily injuries (43%) and physical
abuse (20%). In cases of physical violence as victims prevail boys aged 11-18, while in cases of psychological
abuse as victims prevail both boys and girls. For information about the so-called "peer violence" in 2010. We
registered a dramatic increase in reported cases to the extent of 240 cases compared with 50 cases reported in
2009 year. It still prevalent physical violence and mild form of it (bodily injury) that have 199 registered
offender. Males predominate as perpetrators of violence. Criminal and misdemeanor charges, as formal
indicators of reported cases of violence against children in Bosnia and Hergegovina, show that in 2010, the
police filed 684 applications which representing a significant increase compared to 2009 year when 320 cases
were reported. The perpetrators continue to dominate men in the percentage of 84% (76% in 2009.
respectively). According to the forms of violence, in 2010 the most common was physical violence, followed by
physical abuse, economic exploitation, sexual abuse and negligence. Compared to 2009 there was an increase
in all forms of violence. When it comes to the issue of so-called “cyber crime”, we recorded a reduction in the
establishment of special departments dealing with this issue for 33% of cases in 2009 to 15% in 2010. This
information is logical, given the tendency to study cyber crime, especially in terms of quality, within the
reporting units mainly positioned at the level of the entity ministries of Interior. We think that this issue bhas
been done much, becanse the problem of cyber crime, particularly the protection of children from various types
of abuse in cyberspace, was "taboo" until a year or two ago, and today we can still speak of the system
Sfunneled action. Certainly, these departments should strengthen human resources and finance, and should

present the results of their work to the public*”

iv. One of the most significant projects within the National Action Plan for Children 2002 -
2010 was a project by UNICEF in cooperation with institutions of Bosnia and Herzegovina,
and the project was called "Strengthening the social protection and inclusion of children in
Bosnia and Herzegovina." Here are some details about the project from the Report on the

implementation of the Action Plan for Children 2002 - 2010:

"On the 59th session of the Council of Ministers, held on September 11, 2008 the decision was made abont
Jorming a Steering Committee for coordinating of the project entitled "Strengthening the social protection and

inclusion of children in Bosnia and Herzegovina." Committee is chaired by the Minister of Civil Affairs,

222 _Report on the Implementation of the National Strategy to CombatViolence against Children 2007 - 2010
", Sarajevo, April 2012, pages: 27- 29
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and the members are representatives of UNICEF and the representatives of state and entity institutions,
signatories of the Protocol of Cooperation. Management boards at the entity and state level are formed and
they are coordinated by the Ministry of Human Rights and Refugees of Bosnia and Herzegovina, through the
Expert Team at the state level. The project "Strengthening the social protection and inclusion of children in
Bosnia and Herzegovina is realized completely through the institutions in Bosnia and Herzegovina,
including three levels: the level of the community, the level of social security institutions and the level of
development and adoption of work policies. In the framework of the project "Strengthening the Social
Protection and Inclusion of children in Bosnia and Herzegovina, whose realization is supported by
UNICELF, in order to improve child development and parenting capacity improvements, we started with the
establishment of 10 integrated centers for parents and children (ICRD) in the Federation of Bosnia and
Herzegovina and the Serbian Republic. They will be complementary to all existing municipal services, which
provide services in the fields of health, nutrition, education and social protection. They will not replace the
excisting services in these areas; their aim is to help them to work better and to complement the existing
deficiencies in the services that they provide at the municipal level. Thus, the Steering Committee for the
coordination of the project decided to initiate the project of creating the integrated center of early childhood
development for parents and children in territory of Federation of Bosnia and Herzegovina. Integrated center
of early childhood development for the parents and children is a model that aims to promote and achieve a
challenging and responsible parenting and early growth and development of children, from birth to age of fen,
with a special focus on children from birth to three years of age. UNICEF, in collaboration with the Federal
Ministry of Education and Science, Federal Ministry of Health and the Federal Ministry of Labour and
Social Policy, created a proposition of integrated center of early childbood development and work programs of
the center. Municipals of Novi Grad Sarajevo and Novi Travnik have already implemented activities for the
opening of the integrated center. These activities considering the opening of integrated centers are also conducted

in the Serbian Republic. **

v. Establishment of the Council for Children of Bosnia and Herzegovina and the
adoption of the “Action Plan to combat violence against children Bosnia and Herzegovina
2002 — 2010” significant progress has been made towards the promotion of children's
participation in law making, but still not so significant that we could claim that children in

Bosnia and Herzegovina are participating in law making process.

223 Report on implementation of the Action Plan for Children in Bosnia and Herzegovina 2002- 2010,
Sarajevo, June 2011
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Despite the fact that Child Rights Comitte recommended to Bosnia and Herzegovina to
strengthen and support the work of the Council for Children through human and financial
recources the situational analysis prepeared by two NGOs from Bosnia and Herzegovina;
“Our Children” Sarajevo and “Zdravo da ste” Banja Luka, showed that Council for Children

of Bosnia and Herzegovina is not functioning well in the practice.

“Not only that State has not done anything with the recommendations of the Committee,
the State has allowed the situation in which this body hasn’t worked since 2007. Council for
Children was the only mechanism for coordinating policy-making for children and
monitoring implementation of the Action Plan for Children. Some of the activities in the

domain of Council for Children conducted by the Ministry of Human Rights and Refugees

Herzegovina, in whose shelter and worked Council. Unlike the Federation, who was waiting to
activate the mechanism at the level of BiH, the RS government has been developing its own
system of mechanisms to protect children and families. In addition to the Child Protection
Fund, which operates at the entity level, Council for Children and the Republika Srpska
Ombudsman for Children were formed and their financing issue is provided from the
budget of the Republika Srpska. In 2011 mandate of the Council of the Republika Srpska
has expired and at the moment the process of the formation of new session is going on, in

which will participate NGOs as well.

In FBiH, child protection and protection of the family are generally the responsibility of
Canton/county in the Brcko District of the Department for Child Protection and

completely depends on the economic power of the cantons counties.”22¢

This situational analysis showed also that policy and law making process in Bosnia and
Herzegovina carry on without children participation and participation of parents. The only
way of children’s influence on decision making process is available in educational institutions

through Council of pupils.

"The policy and law making process in Bosnia and Herzegovina carry on without child participation and
participation of parents. Generally, adults hardly accept the right of child to participate, especially government

officials. Only in educational institutions children and young people are in position to cooperate with the

24 “NGO report on the situation of children and children's rights in Bosnia and Herzegovina 2009-2011”,
prepeared by two NGOs: “Our Children” Sarajevo and “Zdravo da ste” Banja Luka with support of Save
the Children Norway, page 3; taken from: www.zastitimodjecuodnasilja.org; October 2012
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adults - their teachers. The Framework Law on Primary and Secondary Education in BIH and entity laws
regarding education regulate major issues and rules of relations between all participants in the learning
process, as well as parents. Based on these laws, schools may adopt rules governing the issue of rules of conduct
at school. Though the right of children to participate is well-regulated by legal provisions, and by rule books in
the primary and secondary schools, the practice evidently presents resistances, different practices and unequal
conditions at the community level for the realization of children's participation. NGOs contribute with their
projects to improvement of the atmosphere in the schools for general student activities. We can say that the
school system formally ensure pupils' participation in some forms of governance or decision-making in schools
dnring the last year, but it is necessary to work on the functioning and quality improvement of the facilities
and programs of these bodies. In the future, special attention should be given to changing the situation
regarding participation/ involvement of children in the local community and the local authorities. Research
shows that children's participation at this level is passive and indirect, with no possibility of direct active
participation and not through intermediaries, "delegates.” The access does not mean that children meets the
obligations set by adults, it means that children should also participate in the creation of plans and tasks to
be addressed in the future. In our study, the largest shift in relation to the period prior to 4 years was recorded
in relation to the existence of the Council of pupils in schools and all schools now have this body, but still
between 20 and 40% of students not able to participate in decision making or articulating their voices when
it comes to the scope of the school curriculum, choosing excursions, leisure activities, decision-making and
management of schools, the work of teachers, ete. The reason for this is seen in the lack of support for the
work of the Students' Council, not well informed children about their rights and lack of supportive

atmosphere in the schools where there is students’ participation.”””

vi. The group of non-governmental organizations that deal with the rights of the child;
Citizens Association "Zdravo da ste" Banja Luka, HUG "Our Children" Sarajevo, Citizens
Association "Future" Modrica, Citizens Association "Lighthouse" Prijedor, Citizens
Association "Happy Gypsies" Tuzla, Citizens Association "Earth Child" Tuzla, Citizens
Association "Association for mentally handicapped persons" in Banja Luka, CA "Be Active"
Sarajevo, CA "Center for the Rights of the Child", Konjic, CA "Foundation of Local
Democracy" Sarajevo, CA "Our Children" Zenica, CA "Step by Step" Sarajevo, CA " The

sun is a common " Trebinje, on the initiative of the Save the Children Norway, signed a

225 “NGO report on the situation of children and children's rights in Bosnia and Herzegovina 2009-2011”,
prepeared by two NGOs: “Our Children” Sarajevo and “Zdravo da ste” Banja Luka with support of Save
the Children Norway
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memorandum of cooperation with the aim of developing partnerships, improving the
situation of children's rights in Bosnia and Herzegovina and the formation of NGO
Network for the Rights of the Child called "Stronger Voice for Children". At the moment,
the work of this NGO Network is supported by the European Commission, Save the
Children and UNICEF BiH.

These non-governmental organizations, whose work towards the protection and assistance
to women and children victims of domestic violence, are a tremendous social resource of
knowledge, practice and experience in dealing with these issues and are positioned as a
strong and competent partner of government. In the area of domestic violence, if we
exclude the important activities conducted by NGOs on awareness raising and education of
the public through various awareness campaigns, workshops, seminars and panel
discussions, the most important activities are law and psychosocial support programs and
the protection of victims of domestic violence, running shelters and maintaining of
emergency telephone hotline for victims of violence. Law on Protection from Domestic
Violence provides that the provision of physical protection and realization of rights and
interests of victims of domestic violence, without fear or danger, the police and the Centre
for Social Work and Social Welfare Service may, with the prior consent of the victim; the
victim of violence temporarily disposed the relevant accommodation - safe house. Safe
house is intended for temporary care of women and their children - victims of domestic
violence and a realization of the rights of victims of domestic violence to the physical and
psychological security, and should provide protection of the life, physical integrity and
mental health and prevent further violent behavior in the family. Accommodation in the safe
house is done on the basis of a decision adopted by the competent social work center, or the

relevant police station.

IV OTHER
V CONCLUSION

While researching on this topic, we came to those brief conclusions:

- The majority of the State party’s laws have been harmonized with the provisions of the
Convention on the Rights of the Child, but there are still some of them which will need to
be harmonized with the provisions of the Convention. Since Bosnia and Herzegovina has
recently ratified Council of Europe Convention on the Protection of Children against

Sexual Exploitation and Sexual Abuse, it will mean that Bosnia and Herzegovina will
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need to harmonize domestic legislation according to this Convention; especially
when it comes to domestic criminal laws, which are in some provisions different

than Convention’s provisions.

- The big problem for the effective implementation of children rights in Bosnia and
Herzegovina are the State party’s complex political and administrative structure, (two
entities, ten cantons and administrative districts) and each of this administrative part has
different regulations, what means that children of Bosnia and Herzegovina are being subject
to variations in the fulfilment of their rights depending on the territory in which they reside.

Due to this problem, Child Rights Comitte recommeneds to Bosnia and Herzegovina:

o The Committee recommends that the State party consider enacting a comprebensive child rights Act at the
national level, which fully incorporates the principles and provisions of the Convention and its Optional
Protocols and provides clear guidelines for their consistent and direct application throughout the territory of the
State party. %

- One of the crucial problems for activizm in the field of children rights in Bosnia and
Herzegoivna is the fact that State doesn’t fund enough child rights bodies and organizations,
which makes them to ,,feel alone” in this field. Getting in the contacts with the centers for
social work, we realized that they should also be provided by more sources as well as there

should be more organized ,,safe houses for the victims of sexual abuse and exploatation.

o Rationalize the work of the varions child rights bodies and provide them with the necessary human and
financial resources to carry ont their role with efficiency (...) Establish a budgeting process which adequately
takes into account children’s needs at the national and tervitory levels, with clear allocations to children in the

relevant sectors and agencies, as well as specific indicators and a tracking system. 7

- One of the aggravating circumstances during our research was the fact that there is not
data archive with the information about the case of domestic violence of children or
information about sexual abuse of children, sexual exploatation of children; or there is but it

is hard to approach to that kind of information.

226 Committee on the Rights of the Child, Sixty - first session, 17 September — 5 October 2012, Consideration
of reports submitted by States parties under article 44 of the Convention, Concluding observations: Bosnia
and Herzegovina, CRC/C/BIH/CO/2-4, 5th October 2012

227 Committee on the Rights of the Child, Sixty - first session, 17 September — 5 October 2012, Consideration
of reports submitted by States parties under article 44 of the Convention, Concluding observations: Bosnia
and Herzegovina, CRC/C/BIH/CO/2-4, 5th October 2012
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- The positive thing about State's involvment in this field of children rights is newly adopted
National Strategy to Combat Violence against Children 2011- 2014 as well as newly ratified
Council of Europe Convention on the Protection of Children against Sexual Exploatation
and Abuse, which will enter into force on 1" March of 2013. We honestly hope that those
two important documents for Bosnia and Herzegovina will be implemented completely and

that future generations of Bosnian kids will benefit from it.
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I INTRODUCTION

1 GENERAL

Equal Rights

1. According to the research conducted by Freedom House, a non-governmental
organisation for the promotion of freedom, which covered events that happened in the
period from 1 January 2011 to 31 December 2011 in 195 countries and 14 territories,
Croatia scored a 2 for civil liberties on a scale of 1-7 (1 signifies the highest level of freedom
and 7 the lowest level of freedom). Countries and territories with grade 2 have less civil
liberties, due to various factors such as the limited independence of the media, limiting

union activity, and discrimination against minority groups and women.!

Based on the Freedom House survey, which included a range of civil rights and freedoms
that were respected and less respected, and the grade that Croatia was given, I have decided
which freedoms to present as the least respected. These are gender equality, minority rights

and sexual orientation.

The Constitution of the Republic of Croatia prohibits gender discrimination.
Nevertheless, a high percentage of women are unemployed and earn less than men. Under
the Gender Equality Act 2008 women should be equally represented in the lists of
candidates, but only 35 percent of candidates for the elections in December 2011 were
women. Also, a large and under-recognized problem in Croatia is domestic violence against
women.2 “The Ombudsman notes that the legislative framework for combating bullying
exists, and that it is being improved and developed through application. What does not exist
is a system of measures to help and support victims of violence and their children when the
repressive apparatus has done its part in the prosecution of offenders.”” Respect for the
rights of minorities has improved over the last decade, although the Serbian population

continues to face harassment from the local population.

! Freedom House, Freedom in the world, Washington, viewed on 14 August 2012,
http:/ /www.freedomhouse.org/report/ freedom-world /2012 / croatia

2 Freedom House, Freedom in the world, Washington, viewed on 14 August 2012,
http:/ /www.freedomhouse.org/report/ freedom-world /2012 / croatia

3 Visnja Ljubici¢, “Izvjesée o radu za 2011”7, Ombudsman for Gender Equality, viewed on 14 August 2012,
http://www.pts.ht/attachments/article/97 /1zvjesce_o_radu_za_2011_Pravobranitelja_ice_za_ravnopravn
ost_spolova_.pdf
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Despite the Constitutional Act on the Rights of National Minorities 2002 that enhances the
protection of the status of national minorities in the society and the method of selecting
their representatives for the participation in public life and administration of local affairs
through councils and representatives of national minorities in the units of self-government,
the presence of minorities in the public sector is insufficient. Around 70 000 Serbs are
registered as refugees. The Action Plan for an accelerated housing program to assist
returnees was fully implemented in October 2011, but further improvement in housing is
still needed.* The Roma minority also faces a lot of discrimination, but on a much wider
scale (access to education, welfare, healthcare, employment and adequate housing), and with
widespread poverty. There has been progress in education, especially pre-school education,
while further progress in ensuring that Roma children complete primary and secondary
education is very low. Many Roma don’t have a settled status (permanent residence and
citizenship), which creates difficulties when it comes to providing services, access to
education, healthcare and free legal aid. All these examples are the reason why
unemployment is high despite various measures, such as vocational training for young Roma

women.>

The Anti-Discrimination Act 2008¢ provided for the first time protection against
discrimination based on sexual orientation. It was only in 2008 that the legal framework of

protection was formed, while its implementation in practice is still in development.

Based on the report of the Ombudsman, which integrated the reports of all ombudsmen,
the conclusion is that the overall number of complaints in relation to 2010 did not increase,
but there was an increase (from 45 in 2010 to 60 in 2011) in the number of cases in which
the Ombudsman for Gender Equality detected discrimination.” The largest increase is seen

in the case of gender discrimination, while complaints regarding sexual orientation are slowly

* Freedom House, Freedom in the world, Washington, viewed on 18 August 2012,
http:/ /www.freedomhouse.org/teport/ freedom-world /2012 / croatia

5 European Commission, “Izvjesée o napretku Hrvatske za 2011.”, Delegacija Europske unije n Republici Hrvatskoj,
viewed on 18 August 2012, http://www.delhrv.ec.curopa.cu/files/file/articles-ht_rapport_2011_en-
1318419216.pdf

6 ,,This Act provides for the protection and promotion of equality as the highest values of the constitutional
order of the Republic of Croatian, creates assumption for the achievement of equal opportunity and for
protection against discrimination on grounds of race or ethnic background or skin colot, sex, language,
religion, political or other opinion, national or social origin, property status, trade union membership,
education, social status, marital or family status, age, health status, disability, genetic heritage, gender
identity, expression ot sexual orientation*( The Anti — Discrimination Act, Official Gazette, 85/08, Art 1.).

7 Of 188 received complaints, 16 cases (8.5%) were related to gender discrimination.
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increasing as they did in 2010 and 2009 as well. Their number is still significantly lower than
expected, which indicates that people are not familiar with the possibility of addressing the
Ombudsman for Gender Equality, and those who are familiar are still reluctant to use legal
instruments for protection. The predominant discriminatory bases in proceedings before
courts are race, gender and sexual orientation, and the highest number of cases relates to
employment, hate crimes and violence during the Pride parade in Split.# "The distribution of
homophobic and transphobic hate crimes is greatest in the context of maintaining Pride
parades in Croatia. In 2011 the first Pride parade in Split was jeopardized by violence, when
more than 3500 protesters threw rocks, bottles and other objects at the participants of the
Pride parade. Eight people were injured and the police recorded 44 cases of hate crimes

based on sexual orientation."?
Family Protection

ii. Neither the sources of family law, nor the Constitution of the Republic of Croatia itself
contain an exact definition of family. In the primary source of family law, the Family Act
(Official Gazette, 61/11), there is no legal definition of the family. "The family is under
special protection of the Republic. Marriage and legal relations in marriage, cohabitation and
family are regulated by law."10- the constitutional norm is a norm of a categorical nature and
requires special consideration for the needs of the family at different times. The reluctance
of the legislator for a more durable statutory definition of family determination is
conditioned by the realization that family relations are not static and that endless processes

take place in them that deprive or diminish the initial meaning of existing legal norms.!!

"Family members are spouses and common-law spouses, former spouses and common-law
spouses, relatives by blood in a direct line, adoptive parents and adopted children, relatives

of the lateral line to the third degree and relatives by marriage up to the second degree"12 —

8 Jurica Mal¢i¢, “Izvjesée o pojavama diskriminacije za 2011.”, Republic of Croatia, Ombudsman, viewed on 19
August 2012, http:/
www.ombudsman.ht/dodaci/Izvie%C5%A1%C4%87¢%200%20pojavama%20diskriminacije%202a%02020
11.pdf

® Amnesty International, “Nezasti¢eni”, Amnesty International Croatia, viewed on 19 August 2012,
http://amnesty.ht/wp/wp-content/uploads/2012/06/Neza%C5%A1t%C4%87eni.pdf

10 Constitution of the Republic of Croatia (consolidated text, Official Gazette, 56/90, 135/97, 8/98, 113/00,
124/00, 28/01, 41/01, 55/01, 76/10, 85/10), Art. 61.

11 Mira Alinci¢, “Obitelj u obiteljskom zakonodavstvu”, Revija za socijalnn politikn, viewed on 20 August 2012,
http://www.rsp.ht/ojs2/index.php/tsp/atticle/viewFile/579/568

12 Criminal Code (Official Gazette, 57/11), Art 89(30)
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the purpose of the of dull recital of family members in the Criminal Code is not to
determine who makes close family and who extended family, but who of the family

members can be punished under it.

The status of marriage in Croatia is regulated by the Family Act. The status of marriage is
provided only for a heterosexual community if it fulfils the other two hypotheses for the

existence of marriage!.

According to the Croatian Bureau of Statistics, the average age for the first marriage
increases with the passage of time and development. Thus, the average age for the first
marriage in 2000 was 28.6 for men, while for women it was 25.3. The data from 2010
indicate that the average age is growing fast, so that the average age for the first marriage
was over 30 for men, or more specifically 30.1, and for women it was over 27, or more

specifically 27.214
Child Protection

iii. The Convention on the Rights of the Child is considered a document that for the first
time included all children's rights, incorporated children's rights into human rights and is a
milestone in the treatment of the latter. Therefore, it will be described the general status of
the child before 1992, when Croatia ratified the Convention, and the situation today. The
former approach and attitude towards children's rights, as seen through our (family)
legislation was completely different than it is today. Children were not perceived as a special
group to which special measures of protection should be applied, but were treated
incidentally. Parental rights were the starting point and parents were always mentioned in the
tirst place (in relation to support, education, etc.). Thus, the Marriage and Family Relations
Act 1978, which regulates the relationship between parents and children, talks primarily

about the parental right - Art. 69 "Parents have the right and duty to keep their underage

13 For the existence of a marriage it is necessary: 1. that the bride and groom are persons of a different sex, 2.
that the bride and groom gave their consent to the marriage, 3. that the marriage in a civil ceremony was
contracted before a registrar or that the marriage in a religious ceremony was made under the provisions in
Article 8 and Article 20, Paragraph 1 and 4 of this Act. (Family Act, Official Gazette, 61/11, Art 24).

14 Croatian Bureau of Statistics, “Prirodno kretanje stanovnistva u 20107, viewed on 19 August 2012,
http://www.dzs.ht/Hrv_Eng/publication/2011/S1-1439.pdf
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children safe and ensure that they are alive and healthy" or Art. 71 "Parents have the right

and duty to ensure that their underage children have an education".!s

In the Constitution of 1990 that was influenced by the then awareness and international law,
the term "child" was only mentioned once. "A physically and mentally disabled and socially
neglected child is entitled to special care, education and welfare."¢, while in other cases
children were treated as passive subjects. Almost always, they were dependent on their

parents in exercising their rights.

In contrast, the new Family Act, which is under the influence of the Convention,
approaches the parent - child relationship in a completely different way. The relationships
have been established so that the child's rights and duties are in the first place, parental
rights are no longer mentioned — they are replaced by the term parental care, which consists
of the duties, responsibilities and rights in order to protect the child's welfare. A parent
cannot relinquish the care for their child, and that care may be limited and taken from the

parent by the relevant authorities for the reasons stated by the Family Act.

The norms of the present Constitution, in relation to children's rights, have not progressed
much since 1990, and should be updated and incorporate the principles of the Convention.
In such a fundamental document childhood should be recognized as the comprehensiveness

of developmental and active needs of children as equal citizens.

Furthermore, the Convention has established new legal standards such as "the best interest
of the child" and "child benefit" that must be implemented in the national legislation in
order to fulfil the full purpose of the latter. In all actions concerning the child, Member
States are obligated to give priority to the best interest of the child, no matter who
undertakes them. In Croatia, a lot has been done concerning the implementation of the
Convention since all of the laws and regulations follow the Convention, but nevertheless we
are still far from the desired goal. It is imperative that these legal standards prescribed by the
Convention be implemented and that they obtain more specific content because every time
an excessive event occurs we realize how little we invest in child care and prevention

programs.t’

15 M. Jelavi¢, “Zastita djeéjih prava nije medu prioritetima”, Civilno drustvo, vol. 34, winter 2009, p. 13
16 Constitution of the Republic of Croatia (Official Gazette 056/1990), Art 63
7M. Jelavi¢, “Zastita djeéjih prava nije medu prioritetima”, Civilno drustvo, vol. 34, winter 2009, p. 13-14.
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Awareness of the importance of the problem of violating children’s rights has grown
throughout history and the number of reported cases has grown in parallel as well. The
approach to the problems of children's rights changed as awareness grew. In recent years,
this awareness has been growing more rapidly, the public is more sensitive so more and
more cases of violation of children's rights are revealed. The media give more and more
space to issues such as violence against children, children’s rights, and the relevant experts
and representatives of civil society are invited to participate in TV shows and printed media.
Today, the problems of children's rights are approached from a wide range of options -
from the side of the civil society, the media, research, humanitarian actions to the
establishment of the Office of the Ombudsman for Children in 2003, by which the children
became recognized as a distinct social group that is entitled to special protection, and the
"Brave phone". All of this is aimed at raising public awareness and the responsibility of
every citizen to protect children. The goal of this comprehensive approach is the active

involvement and the participation of children in making decisions that affect them!.

A new major issue and concern when it comes to children’s rights themselves is their
violation through the electronic media and the lack of education of teachers and parents on

this topic.

Today, more and more information is available on the Internet to adults, young people and
children, so responsibility in the handling, use and understanding of that information is

growing too.

Progress in this area is visible. On 5 June 2012 a Strategic Partnership Agreement to
establish a Centre for Safer Internet was signed at the Police Directorate by seven
institutions. The Centre for Safer Internet is part of the IPA 2009 twinning project
"Strengthening capacities in the field of prevention of sexual exploitation and abuse of
children and providing assistance to vulnerable crime victims" and one of its goals is
providing the possibility of unilateral online reports of illegal, harmful and dangerous

content and activities.!

18 H. Hrpka, J. Tomic¢, “Vrijeme velikog pomaka”, Civilno drustve, vol. 34, winter 2009, p. 16-17.
19 Minstry of the Interior of the Republic of Croatia, Sporazumom o strateskom partnerstvu uspostavljen
Centar za sigurniji Internet, viewed on 25 August 2012, http:/ /www.mup.hr/127413.aspx
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A long-time social problem is the violation of children's rights by the media. The problem
assumed major proportions in 2004 when around the end of October the Committee on the
Rights of the Child expressed concern caused by the violation of the privacy rights of
children in the Croatian media. Sensationalism in the media took upon itself the obligation
to inform the public and many public media at the time followed that trend, and not just the

tabloids.2

Today the situation has improved, although the situation is still worrisome because editors,
publishers, etc., still do not notice in many situations that the child's well-being is seriously

compromised by particular media coverage.

Furthermore, The Institution of the Ombudsperson for Children was established in 2003 as
the first specialized institution of its kind in The Republic of Croatia. Its goal was to protect
and promote children’s rights and interests. The urge for establishing the institution came
from recommendations of The UN Committee on the Rights of the Child (1996) which
recommended the establishment of an independent watchdog body. The scope of The
Ombudsperson for Children had been laid down in The Ombudsperson for Children Act
(Official Gazette 96/2003). The act safeguards, monitors, and promotes the rights and
interests of Croatian children. In addition, it is based on The Constitution of The Republic
of Croatia, The UN Convention on the Rights of the Child, other international documents
and the legislation of The Republic of Croatia. The Ombudsperson for Children acts on the
basis of complaints, or on his or her own initiative, whether in responding to individual
violations of children's rights and interests, or in general. The Ombudsperson for Children is
appointed by the Croatian Parliament for a period of eight years, acts independently and

autonomously, adhering to principles of equity and morals.2!

iv. Relevant legislation in the implementation of international agreements is the
Constitution, the Act on the Conclusion and Implementation of International Agreements

(Official Gazette, 28/96), the Vienna Convention regarding the law on international

20 UN report: Hrvatski mediji krse prava privatnosti, Index, viewed on 25 August 2012,
http:/ /www.index.hr/vijesti/ clanak/-una-hrvatski-mediji-krse-prava-privatnosti-djece /246797 .aspx

2 M.Hrabar et al.,“Evaluation of the intitution of the Ombudsperson for Children”, viewed on 26 October
2012, http:/ /www.dijete.ht/ht/component/ content/article/ 66-ostalo/ 756-evaluacija-institucije-
pravobranitelja-za-djecu.html
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agreements, which Croatia has accepted by a notification of succession to the UN Secretary
General and the Vienna Convention on succession regarding international agreements,

which refers to the specific problem of state succession.

The Constitution of the Republic of Croatia stipulates in Chapter VII who is in charge of
concluding international agreements, which depends on the nature and content of the
international agreement2 As regards the Act on the Implementation of International
Agreements, it provides a procedure for the conclusion and execution of any international
agreement including the loan and guarantee agreements between the Croatian and

international financial institutions to fund individual projects.

The relationship between the international and domestic law is based on the monistic
principle. This is what the Croatian Constitution tells us about it: "International agreements
concluded and ratified in accordance with the Constitution and made public, and which are
in force, shall be part of the internal legal order of the Republic of Croatia, and have primacy
over the law. Their provisions may be amended or repealed only under conditions and in the

manner specified therein, or in accordance with the general rules of international law."?

Legal monism understands that national law and international law constitute a single legal
system, and the legal rules of international law can be directly applied in the courts and other

state bodies, with no added regulatory activities of the parliament or the government.2*

The Socialist Federal Republic of Yugoslavia ratified the Convention on the Rights of the
Child on 3 January 1991. Since Croatia was a part of it to 25 October 1991, it was decided,
on the basis of the Constitutional Decision on the Sovereignty and Independence of the

Republic of Croatia on 25 June 1991 and the Decision of the Croatian Parliament, and the

22"(1) The Croatian Parliament acknowledges international agreements which require the adoption or
amendment of laws,
international agreements of military and political nature and international agreements that are financially
binding on the Republic of Croatia. (2) International agreements which give international organizations or
alliances powers derived from the
Constitution of the Republic of Croatia are acknowledged by a two-thirds majority vote of all the members
of the Croatian Parliament. (3) The President of the Republic shall sign the instrument of ratification,
accession, approval or acceptance of international agreements approved by the Croatian Parliament in
conformity with paragraphs 1 and 2 of this Article. (4) International agreements not subject to ratification
by the Croatian Parliament are concluded by the President of the Republic on the proposal of the
Government or the Government of the Republic of Croatia itself " Constitution of the Republic of
Croatia. (Official Gazette, 76/10), Art 140.

2 Constitution of the Republic of Croatia (Official Gazette 76/10), Art 141.

2 8. Rodin, T. Capeta, Ucinci direktiva Europske unije u nacionalnom pravu, viewed on 30 August 2012,
http:/ /www.ptavo.unizght/_download/repository/Direktive_final 2008%5B1%5D.pdf
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succession of SFRY of 8 October 1991, that Croatia was to be considered a party to the
conventions that SFRY and its predecessors (Kingdom of Yugoslavia, the Federal People’s
Republic of Yugoslavia) ratified. One of the accepted conventions was the Convention on
the Rights of the Child. Therefore, Croatia has been considered a party to the Convention
since its independence, i.e. 8 October 1991, and has included it in its own legislation by

ratifying it on 12 October 1992.25

Croatia has made a reservation, which reads: "The Republic of Croatia reserves the right not
to apply Article 9, Paragraph 1 of the Convention since the internal legislation of the
Republic of Croatia provides the right of the competent authorities (centres for social work)
to decide on the separation of children from their parents without prior judicial review".2s
However, on 26 February 1998 the Croatian Government adopted the "Decision on the
withdrawal of the reservation to Article 9, Paragraph 1 of the Convention on the Rights of

the Child ", so that today there are no more reservations to the Convention.’

Since 1992, when Croatia ratified the Convention on the Rights of the Child, a lot has
changed regarding the rights of the child and even the status of the child itself, pointing to
the positive implementation of the Convention in its large majority. Children’s rights in the
Convention can be divided into: survival rights, development rights, participation rights and

protection rights.

A big step has been made in the normative area, ie. in the implementation of the
Convention on the Rights of the Child into national legislation. Almost all of our laws and
regulations follow the Convention. Adoption of the Act on the Ombudsman for Children in
2003, amendments to the Criminal Act, Family Act, Criminal Procedure Act, etc. are getting
closer all legislation to the Convention. In the area of health care are all aligned to the
Convention Regulations, e.g. the state is the main insurer of healthcare for vulnerable groups
and compulsory health insurance is secured for people under 18, who have permanent or

temporary residence in Croatia.

Furthermore, according to the Convention, children have the right to an adequate standard

of living, and if their parents or guardians cannot afford such a standard, the state has to

25 United Nation Treaty Collection, viewed on 28 August 2012,
http://treaties.un.org/Pages/ViewDetails.aspx?stc=TREATY&mtdsg_no=IV-11&chapter=4&lang=en#3

26 Tbid.

27 Ibid.
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help them. Thus, under the Child Support Act, a parent or other person designated by law is
entitled to financial support for child support. The funds allocated for child support
amounted to about 0.5% of GDP in 2008 and the first half of 2009.28

2 THE LANZAROTE CONVENTION

1. Croatia ratified the Convention on the Protection of Human Rights and Fundamental

Freedoms on 5 November 1997.

ii. The Republic of Croatia signed the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Violence on 25 October 2007, ratified it on
21 September 2011, and the Convention entered into force on 01 January 2012. There are

no reservations to the Convention.?

v. The Republic of Croatia follows the monistic principle, which means that international
agreements are above the law and so is the Convention itself. International agreements are
implemented directly. Therefore, in order for a legal rule of international law to have an
application in the national legal order, there need not be a legal norm, i.e. an implementing

law that allows it. The Lanzarote Convention is implemented directly.

vi. The question has been answered under number v.

vil. The question has been answered under number v.

vii. Croatia has not made a reservation to the Convention.

II NATIONAL LEGISLATION

28 A. Brajsa-Zganec et al., Analiza stanja prava djece i Zena, UNICEF, viewed on 31 August 2012,
http:/ /www.unicef.hr/upload/file/370/185135/FILENAME/ Analiza_stanja_prava_djece_i_zena.pdf

2 Council of Eutrope, Zastita djece od seksualnog iskoristavanja i seksualnog nasilja, viewed on 28 August
2012, http://conventions.coe.int/Treaty/ Commun/ChercheSig.asp?PNT=201&CM=1&DF=&CL=ENG
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1 GENERAL PRINCIPLES OF THE JURISDICTION

i. Croatia is a small country situated in Middle Europe. But the size of the country isn't
important when history matters. Croatia has a big history of its state and governmental
regime which has changed a lot during the centuries. Not being free and independent
country until modern history (1990-ies) was the thing that influenced on this county a lot
and left some marks on it permanently. In addition to that you can probably assume that
today’s independence of Croatia was achieved by a long history of struggle. In the last
century Croatia was a part of Yugoslavia and had its own limited independence in internal
political decisions and matters. But, the reality was much different and Croatia wanted to

gain its independence.

In 1991 Croatia aimed to leave Yugoslavia as a sovereign country, while the Communist
leaders of Serbia directly and by manipulating the Serbian minority in Croatia opposed the
dissolution of Yugoslavia and wanted Croatia to remain a part of Yugoslavia dominated by
Serbian majority and leaders of Serbian Communist party.. That’s the reason why the war

started. It lasted for 5 years and the result was Croatian independence.

On January 15, 1992, the Republic of Croatia was recognized as a sovereign state by the
Ministerial Council of the European community and on the same day it was also recognized
by many European and non-European countries. The Republic of Croatia was admitted as a
full member to the United Nations at the 45th meeting of the General Assembly of the

United Nations on May 22, 1992.

Croatia has been independent for almost 22 years and since it established as a free and
sovereign country and its governmental regime hasn’t changed much with exception regards
the rule of the president of the republic whose authorities were seriously declined in the year
of 2000/2001.

According to the Croatian Constitution, the government of Croatia is organized on the

principle of the separation of powers into the legislative, executive and judicial branches.
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The President of the Republic is the head of state, elected directly by the people, for a term
of five years. It can be elected for a maximum of two terms®. The President of the Republic
shall represent the Republic at home and abroad, be responsible for abiding by the
Constitution, and ensure the continuance and unity of the Republic and the regular
functioning of government. The president is commander-in-chief of the armed forces and

Chairman of the National Defense Council.

The Government of the Republic of Croatia consists of a Prime Minister, Ministers and
other members. They must exercise executive powers in conformity with the Constitution
and law. All decisions, operations, organizations must be regulated by law and by procedural
rules. The Government is responsible to the Parliament. The Prime Minister, ministers and
members of the Government are jointly responsible for the decisions made by the

Government and are personally responsible for their respective departments?.

The judicial power is exercised by courts, which are autonomous and independent. They
administer justice in accordance with the Constitution and law. There is a Supreme Court, as
the highest court, with the duty to ensure uniform application of laws and equality of
citizens. There are also commercial courts, as a separate judicial branch. The establishment,
jurisdiction, composition and organization of courts and court proceedings are regulated by
law. Judges shall, in conformity with law, enjoy the same immunity as representatives of the
Croatian Parliament. Judicial service is permanent and the Constitution sets the conditions
when a judge may be relieved of his duties. A judge may not be transferred against his will.
Judges may be brought to disciplinary proceedings in front of State Judiciary Council
composed of a president and 14 members. According to the Constitution, the members of
the State Judiciary Council are elected by the Croatian Parliament (Sabor) for a period of

eight years32,

ii. Human rights were always very important in Croatian legislative. That is why they were
immediately mentioned in the Constitution which was delivered during the time when

Croatia fought for its independence. The Constitution was adopted in 1990, actually 22™

30 Constitution of the Republic of Croatia, Articles 94 - 107, Official Gazette (NN 85/10)
31 Ibid, art. 108 - 117
32 1bid, art. 118 - 124
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December 1990 by Croatian Parliament. At that moment the strongest political power in the
parliament was populary-elected, right-of-centre Croatian Democratic Party (HDZ). It is
very important to mention that before declaring the independence the referendum regards
the independence was held in Croatia. Practically 90% of the voters voted in favour of
independence. On the basis of this fact we can state that the independence was the policy of
all political options active in Croatia. Croatian Constitution is often referred to as

b

“Christmas Constitution,” anticipating its departure from the ailing Yugoslav Federation.

Due to all that there is no Bill of Rights in Croatia.

Human rights are mentioned in the Constitution and they are divided into many types, such
as: fundamental, personal, political, social and cultural rights®. Every human being has right
to live and there is no capital punishment in Croatia. Man's freedom and personality are
inviolable and nobody can be deprived of liberty, nor can liberty be restricted if so isn't
specified by law. Furthermore, no one can be arrested or detained without a written court
order based on law. Such an order shall be read and given to the arrested person at the
moment of arrest. The arrested person shall be immediately informed in a way
understandable to him of the reasons for arrest and of his rights determined by law. Any
person arrested or detained shall have the right to appeal to the court, which shall without

delay decide on the legality of the arrest.

There are some specific provisions due to children but there are also some provisions from
which we can conclude that they are very important for children. One of those provisions is
that all citizens are guaranteed respect for their family life, dignity, reputation and honour.
Or the provision related to education which says that Primary education shall be compulsory
and free. That means that all children must attend elementary school in order to gain
fundamental education. Also it says that the costs of it are provided by the country. There
are couple of Provisions that are specifically oriented on children and their protection: One
of them says that it is parents duty to bring up, support and educate their children, and that
they shall have the right and freedom to decide independently on the upbringing of their
children. They are also responsible to ensure full and harmonious development of their

children personalities. Nevertheless, the parents are not the only one who should take care

3 Ibid, art. 14 - 70
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of the children. Due to the Constitution everyone shall have the duty to protect children and
also, helpless persons. Children can’t be employed before reaching the legally determined
age, nor may they be forced or allowed to do work which is harmful to their health or
morality. When community can’t protect children in a necessary amount the State shall take
special care of parentless minors or parentally neglected children. But, not only parents and
whole community have obligations to children. According to Constitution children have

some obligations too. They are bound to take care of their old and helpless parents.

iii. Constitutional judicature was introduced in the Republic of Croatia in 1963 and the

Constitutional Court began to work in 1964. It was divided in two historical periods:

(1) Constitutional judicature in the former Socialist Republic of Croatia from 1963 to 1990 -
the period when Croatia was one of the six federal units (republics) of the former Socialist

Federal Republic of Yugoslavia and

(2) Constitutional judicature in the Republic of Croatia after 1990 - the period after the

Republic of Croatia gained independence and sovereignty.

The work of the Constitutional Court is regulated by the Constitutional Act on the
Constitutional Court of the Republic of Croatia published in "Narodne novine", No. 99/99
of September 29, 1999, and the text of the Constitutional Act on Revisions and
Amendments of the Constitutional Act on the Constitutional Court of the Republic of

Croatia published in "Narodne novine", No. 29/2002 of March 22, 2002.

In the first article of the Act it is stated that This Constitutional Act regulates conditions and
procedure for the election of judges of the Constitutional Court of the Republic of Croatia
and termination of their office, conditions and terms for instituting proceedings for the
review of constitutionality and legality, procedure and legal effects of its decisions,
protection of human rights and fundamental freedoms are guaranteed by the Constitution
and other issues of importance for the performance of duties and functions of the

Constitutional Court.

This Act considered to be the part of the Croatian Constitutional System consisting of the

Constitution by itself and this Act.
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In accordance with the Constitution Constitutional Court consists of thirteen judges who
are elected by the Parliament upon proposal of the Parliamentary committee which has
jurisdiction regards constitutional matters. They are to be elected for a term of eight years,
from among outstanding jurists, especially judges, public prosecutors, lawyers and university
professors of law. The court has its own president who is elected by the judges of the
Constitutional court for a term of four years. The judges of the Constitutional Court may
not perform any other public or professional duty and they enjoy the same immunity as
members of the Croatian Parliament. Also, a judge of the Constitutional Court may be
relieved of office before the expiry of the term for which he was elected if he so requests, if
he is sentenced to a term of imprisonment, or if he is permanently incapacitated for
performing his office, as established by the Constitutional Court itself After understanding
the way the Constitutional Court is organized it is important to know what are his specific

duties.

It: - decides on the conformity of laws with the Constitution and may repeal a law if it finds it to be

unconstitutional;

- decides on the conformity of other regulations with the Constitution and law and may repeal or annul any

other regulation if it finds it to be unconstitutional or illegal.;

- protects the constitutional freedoms and rights of man and citizen in proceedings instituted by a

constitutional complaint;
- decides jurisdictional disputes among the legislative, executive and judicial branches;

- supervises the constitutionality of the programmes and activities of political parties and may ban their work if
their programme or their activities threaten violence against the democratic constitutional order, independence,

unity or territorial entirety of the Republic of Croatia;

- supervises the constitutionality and legality of elections and the republican referendum and decides electoral

disputes which do not fall within the jurisdiction of courts;

- at the proposal of the Government of the Republic of Croatia, establishes that the President of the Republic
is permanently unable to perform his duties, in which case the duties of the President of the Republic are

temporarily assumed by the Speaker of the Croatian Parliament;

- in proceedings instituted by a two-thirds majority vote of all representatives of the Parliament, decides by a

two-thirds majority vote of all the judges on the impeachment of the President of the Republic. If the
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Constitutional Court sustains the impeachment, the duty of the President of the Republic ceases by force of

the Constitution 3+

But, the majority of Constitutional Court's work is to protect violated human rights and to
provide human freedom in the society. That is possible via constitutional complaint. The
constitutional complaint represents an instrument for the protection of the basic rights and

freedoms of citizens in front of the Constitutional Court.

Everyone may lodge a constitutional complaint with the Constitutional Court if he deems
that the individual act of a state body, a body of local and regional self-government, or a
legal person with public authority, which decided about his/her rights and obligations, or
about suspicion or accusation for a criminal act, has violated his/her human rights or
fundamental freedoms guaranteed by the Constitution, or his/her right to local and regional
self-government guaranteed by the Constitution This means it is possible to apply

individually. But, that is not possible to do it directly.

According to article 62 of the mentioned Act it is said that if there are some other legal
remedies provided against violation of the constitutional rights, the constitutional complaint
may be lodged only after that remedies have been exhausted. From a practical aspect this
means that citizens before using the constitutional complaint should absolve the
administrative or regular judicial procedure. That means that constitutional complaint is
treated as an exceptional and specific legal instrument which can be used only if the national
legal order did not foresee any other method of protection of the breached right. So the
hierarchy system is clearly visible. Furthermore, to use this specific legal instrument there are
some other conditions that must be fulfilled: (As we have already mentioned) it can be used
only if previously all other instruments for protection foreseen within the legal system were
exhausted and only against final acts (when referring to judicial decisions on which there is a

petition against the breach of the right of the citizen).

The Constitutional complaint can be filed within a period of 30 days from the day of

receiving the decision.

34 1Tbid, art. 129
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If the constitutional court of Croatia decides to accept the complaint that automatically
means that the previous decision becomes abrogated. Still, the constitutional court can
initiate a procedure on the basis of the constitutional complaint before the exhaustion of the

regular legal protection in a situation where:

- there is doubt that the regular court did not proceed in a reasonable period of time and

with that behaviour breached the right of the complainer or,

- with the disputed single legal act the citizens constitutional rights were abusively breached.

As we have concluded the right for application of the constitutional complaint must be

explicitly foreseen, as well as its content. Every constitutional complaint must contain:
(Article 65 of the Constitutional Act):

- the name and surname of the submitter;

- the registration number of the submitter;

- the address of permanent or temporary residence;

- if the complaint is filed through an authorized person then its name and surname;

- the number of the decision on which the constitutional complaint is based on;

- the constitutional right which the complainer feels is breached (it must be explicitly stated which articles of

the Constitution guarantee breached rights);

- the reasons for the complaint submitting;

- evidence that all other legal instruments were exhausted;

- the complaint has been filed within the legally permissible period of time; and

- the signature of the person submitting the complaint

The complaint mandatory have to contain the contested act in the original form or a copy
verified by a notary. Complaint will be examined by a council of six judges. They can decide
only, when all judges are present. If the council cannot achieve unanimity, or if the council

feels that the subject of the constitutional complaint has a wider meaning, the decision on
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the complaint can be made during a general meeting of the Constitutional court. In Croatia,
with exception of Municipal Criminal Court of Zagreb, all courts have full jurisdiction. It

means that they decide in criminal and civil matters.

iv. There is not a Supreme Criminal Court in Croatia but the final decisions in Criminal
matters are passed by the Supreme Court of Croatia. But, The High Criminal Court will be

established on 1st of January 2015%.

Criminal proceeding is a set of legally regulated activities, defined by regulations, that are
executed by authorities and other persons determined by the law whenever there is a
suspicion that a criminal act has been committed. The goal of the criminal procedure is to
determine, ( by the court) if the criminal act has been committed who has committed the
act, ot, has it been committed by the defendant, can a sentence or other measure set forth by

criminal law be pronounced against the perpetrator.

To start procedures prior to criminal proceedings (criminal investigation, emergency
investigation prior to the formal commencement of investigation), submitting the request
for investigation, decision on conducting the investigation, indictment; shall be undertaken if
there is reasonable suspicion that a person has committed a crime. That level of certainty
can vary. Every person is innocent and shall not be considered guilty of a crime until proven
guilty by a court’s final decision. That because only the court, within the criminal procedure,
can determine whether a person has committed a crime. Reasonable suspicion means that
there is a certain level of certainty based on gathered information and evidence that a certain

person has committed a crime.

Only the authorized prosecutor can initiate a criminal procedure.

Institution of criminal proceedings depends exclusively and only on the authorized
prosecutor. Whether an act ends before a court, and whether it will be taken through
criminal proceedings depends only on the authorized prosecutor instituting a criminal
procedure. The court shall never institute a criminal procedure ex officio, or issue the

decision on the commencement of criminal proceedings without a motion with which

% Criminal Procedure Act, art. 19.e, Official Gazette NN 152/08, 76/09, 80/11, 121/11)
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authorized prosecutor institutes criminal proceedings. After the authorized prosecutor
submits a motion that institutes criminal procedure, and provides that the legal conditions
are met, the court shall issue an act that commences the criminal procedure. Authorized
prosecutor are, firstly, State Attorney — for criminal offenses subject to public prosecution,
secondly, Private Prosecutor — for criminal offences subject to private charge and an Injured
Person — can replace the State Attorney if the State Attorney establishes that there is no

foundation for the institution and conducting of criminal proceedings.

Prosecution commences in various situations, when:

* Investigative Judge issues a decision on conducting the investigation

* Investigative Judge issues approval to the authorized prosecutor to raise direct indictment

* President of the panel orders the trial (main hearing) based on a direct indictment if there
was no objection against the indictment or President of the panel did not demand to

question the indictment

* Indictment becomes final

e President of the panel or single judge orders the trial (main hearing) in summary

proceedings

* Single judge issues penal order.

We can divide criminal proceeding in five phases:

1. Investigation,

2. Indictment with possible control of the indictment,

3. Trial (main hearing) with rendering and pronunciation of judgment,
4. Procedure following an appeal against a judgment and

5. Serving the judgment.

Investigation is a group of procedural actions that shall be conducted by the investigating
judge, upon the request of the authorized prosecutor, when reasonable suspicion exists that
a certain person has committed a criminal offense. The purpose of investigation is to collect
evidence and information necessary for a decision on whether to refer an indictment or to

discontinue proceedings as well as evidence that may not be possible to repeat at the trial or
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if its examination may involve some difficulties. The investigation judge shall conclude the
investigation when he finds that the case has been sufficiently clarified so that the indictment

may be preferred or the proceedings discontinued

Indictment is an indicting act of the State Attorney or the subsidiary prosecutor in the
regular criminal proceedings. The proceedings before the court shall be conducted only on
the basis of the indictment. The court shall serve the indictment to the defendant and his
defense counsel. They are entitled to submit an objection to an indictment within a term of
eight days from the day it is served. The president of the panel may make the request for
examination of the indictment up until the trial is scheduled and not later than two months
from the day when the indictment is submitted to the court. An indictment shall become
final on the day when the non-trial panel, deciding on the request from the president of the
panel, agrees with the indictment. Also, when an objection against it is being rejected it

becomes final.

The trial is a part before a court where the procedural materials needed to reach the
judgment are considered publicly, orally, contradictorily and directly. The president of the
panel shall order the day, hour and place of the trial with an order. He should also direct the
trial. His duty is to maintain order and to protect the court’s dignity. The trial shall be held in
open court and any person 18 or over the age of 18 may be present at the trial. When the
trial is over the judgment must be rendered. It is the most important act in criminal
procedure and it can be rendered only by a court. Then it follows pronouncement of the
judgment which consists of reading of the judgment and brief statement of reasons for the

judgment. There are four types of judgment:
1. Judgment rejecting the charge

2. Judgment of acquittal

3. Judgment of conviction

4. Judgment of “determination

But, against all that judgments there are some legal remedies which can be used.

Appeal is the only ordinary all-encompassing judicial remedy against the judgment. An

appeal shall be reviewed in the second instance by the higher court than the one that
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rendered the judgment (devolutive quality of an appeal). A filed appeal shall stay the
execution of the judgment (suspension quality of an appeal). It may be taken within a term

of fifteen days from the day the copy of the judgment is served.

There are a couple of grounds for challenging a judgment: 1. For substantial violation of the
criminal procedure provisions 2. For violation of the Criminal Code 3. For erroneous or
incomplete determination of the factual situation 4. In regard to the decision on criminal
sanctions, confiscation of pecuniary benefit, costs of criminal proceedings, claims for

indemnification as well as the decision to publish the judgment in the media.

When a judicial decision becomes final, appeal cannot be used. Against final judicial decision
extraordinary judicial remedies may be stated. There are 3 types of extraordinary
remedies like: 1) Reopening of criminal proceedings, 2) Extraordinary mitigation of
punishment, 3) Request for the protection of legality and a 4) Request for

extraordinary review of final judgment

The final judgment means that the judgment cannot be recalled or altered within the
proceedings, but it shall be enforced. The judgment shall become final after it can no longer
be challenged by an appeal or when it is not subject to appellate review. If there was no
appeal, the first instance judgment shall become final after the expiry of the term for appeal.
If an appeal was filed and the second instance court confirmed or revised the first instance

judgment, it shall become final on the day the second instance court reached the decision.

v. According to article10 of Croatian Criminal Code it is stated that criminal legislation shall
not be applied to a child who, at the time of committing a criminal offense, had not reached
fourteen years of age. That article represents Exclusion of Applying Criminal Legislation to

Children. So, we can conclude that the age of criminal liability is 14 years of age.

Also, in the following article (article 11) it is stated that this code shall apply to young
perpetrators of criminal offenses (juveniles and adolescents), unless a special statute on

young perpetrators provides otherwise.

Juvenile perpetrator of criminal offences are persons who turned 14 but not yet 18 at the
time of committing the criminal offence, against whom legal proceedings have not been
initiated (crime report dropped), interlocutory proceedings have been terminated or a

proposal for a penal sentence has been filed. Legal proceedings through a senate have been
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validly concluded by issuing the decision on termination of proceedings or pronouncing of

sanctions.

Younger juvenile is a person who turned 14 but not yet 16 at the time of committing a
criminal offence and who may not be sentenced to juvenile imprisonment but may only be

given educational measures.

Older juvenile is a person who turned 16 but not yet 18 at the time of committing a
criminal offence and who may be given educational measures, but may also be sentenced to

juvenile imprisonment, if the Code foresees any conditions for that.

The regulation regards the criminal liability of the young adults is generally regulated in the
Criminal Act where it is stated in article 10 that this law is to be applied unless the specific
law has different regulation. The Criminal Act does not define how old is young adult
criminal. This definition is given in the Law on the Courts of Juveniles where in article 2
they are defined as persons between 18 and 21 years old. This rule is applied in practice of
criminal courts. The new regulation is given in the art. 48 of of the Courts for Juveniles
where a privileged position in the criminal procedure is not given to persons from 18 to 21
years but also to youngsters from 21 to 23 years. The level of the specific procedure rights is
much lower for those who are 21 to 23 years old comparing to persons from 18 to 21 years

of age.

The number of juveniles to whom criminal sanctions were pronounced amounted to 814 in
2011. Out of that number, 766 were educational measures, that is, 94.1%. When
pronouncing criminal sanctions, juveniles are divided to older and younger juveniles. The
number of convicted older juveniles (498) decreased by 15.4% and the number of convicted
younger juveniles (316) by 6.0%, all compared to 2010. There were 15 juvenile
imprisonment sentences (increase of 15.4%) and 33 suspended juvenile imprisonment
sentences (decrease of 26.7%) pronounced to older juveniles. The largest number of
criminal offences recorded was against property, thatis 2 131 crime reports (63.1%) and 661

accusations.
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2 SUBSTANTIVE CRIMINAL LAW
2.1 Sexual Abuse

1. Regarding the general structure of criminalizing sexual abuse, firstly, criminal law defines
the criminal offenses of sexual abuse and exploitation of a minor separately’ from the

criminal acts against sexual freedom.?

Further, in the criminal offenses of sexual abuse of a child, the law makes a distinction
between abuse committed against a child under the age of fifteen from the abuse of a child
of fifteen years of age.”® With regard to sexual abuse of a child under fifteen years of age, we
distinguish sexual activities in the essence of which is the commitment of the act with a child
per se,® from the sexual activities which are committed under violent circumstances, to be
explained more thoroughly later.#' The law also distinguishes lewd acts committed under the
circumstances with* or without the use of force.*

With regard to criminal acts committed against a child above the age of fifteen, criminalized
are the sexual activities in which the person who committed the act has taken advantage of

the child's dependent state in relation to him or her.#

6 CC2011c17

3 ibid ¢ 16

3 For further explanation on the development of CC 2011 and its differences towards previous CC 1997, see:
K. Turkovi¢, A. Marsavelski, 'Nacrt posebnog dijela novog Kaznenog zakona - pregled pet glava' (2010) 17
Croatian Ann. of Crim. L. and Prac. 503.

3 CC 2011 art 158(1), “Whoever performs forcible sexual intercourse or an equivalent sexual act against a child
under fifteen or sexual coercion or engagement in equivalent sexual acts with a third person or induces the
victim into performing such an act on himself or herself, shall be punished by imprisonment for one to ten
years.”

40 ibid art 158(5), “Whoever performs forcible sexual intercourse or an equivalent sexual act against a child
under fifteen years of age by force or threat, deceit, abuse of authority or helpless or dependent state of the
victim,

shall be punished by imprisonment for three to fifteen years.”

# See below ¢ 2(2)(a)(iv)

42 CC 2011 art 158(6), “(6) Whoever under the conditions of paragraph 5 of this Article performs lewd acts
against a child under fifteen years of age, shall be punished by imprisonment for one to eight years.”

# ibid art 158(2), “Whoever performs lewd acts against a child under fifteen years of age, or induces the child
to perform lewd acts with a third person or himself, shall be punished by imprisonment for six months to
five years.”

# ibid art 159(1), “Whoever performs sexual intercourse or an equivalent sexual act upon a child above the age
of fifteen by using his/her status or relationship towatds a child who is entrusted to him/her for education,
upbringing, custody or care, shall be punished by imprisonment for six months to five years.”
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Under the term 'sexual activities' the following is implied: sexual intercourse or an
equivalent sexual act, sexual coercion or engagement in equivalent sexual acts with a third
person or inducing the victim into performing such an act himself or herself.# Moreover,
the legislation also defines lewd acts as sexual activities, also as inducing a person to
undertake or participate in a lewd act with another person or oneself.* In addition to the
mentioned sexual activities, the national legislation criminalizes satisfying lust in the presence
of a child under the age of fifteen* as well as seduction of a child for the purpose of

satisfying lust.*

Therefore, we may conclude that the acts criminalized under sexual activities are applied

fairly broadly.

ii. The law does not use the term ‘intentionally’, but by contrast, stresses the case when the
offender does not realise that the child is under fifteen years of age, but has reasonable
doubts for assuming, that the child is above that age, and undertakes sexual activities
without use of force and equivalent circumstances.® Therefore the offender is also in error
of having committed a criminal act. This leads us to conclude, argumentun a contrario, that in
the cases other than this the law implies that the act was committed intentionally. Therefore,
all these forms of criminal offenses can be perpetrated only intentionally, ie. if the
perpetrator is known with the fact or at least permitting the fact of committing a criminal

offense.®

4 ibid art 158(1); the former CC 1997 mentions only the terms “sexual intercourse and an equivalent sexual
act”.

46 ibid art 158(2),(0)

47 ibid art 160(1), “Whoever, in the presence of a child under fifteen years of age, performs acts aimed at satis-
fying his own lust or the lust of a third person, shall be punished by imprisonment for at most one year.”

48 ibid art 161, “An adult who in intention to commit an offense from Article 158 towards a child under fifteen
years of age, by communication technologies or by another manner suggests a meeting with that person
oneself or a third person and takes the measures to realize that meeting, shall be punished by imprisonment
for at most three years.”; this criminal act was introduced by CC 2011 and it is known as the criminal act of
“grooming”.

4 ibid art 158(4), “If the perpetrator was in an avoidable mistake that the child from the paragraph 1 of this
Article was at least of fifteen years of age, shall be punished by imprisonment for six months to five years.
If the perpetrator was in an avoidable mistake that the child from the paragraph 2 of this Article was at
least of fifteen years of age, shall be punished by imprisonment for at most three years.”

50 D. Detencinovié, P. Novoselec, L. Cvitanovié¢, K. Turkovié, A. Kurtovié, I. Bojanié, V. Grozdanié, Posebni dio
kaznenog prava (P. Novoselec, editor, Pravni fakultet u Zagrebu, 2007) 168.
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Crimes of sexual abuse against a child are classified into several categories, and accordingly,

the criminal liability or sanctions differ in accordance with the determined penalty.

Given that the legal age for consensual sexual intercourse in Croatian legislative is fifteen,

the basic criminal act is sexual child abuse under the age of fifteen.

Criminalized is the act of sexual activities per se (broadly applied definition above) with a
child, therefore sexual intercourse and equivalent sexual acts’! in addition to lewd acts,? and
the offender shall be sentenced from one to ten years of imprisonment, or from six months

to five years respectively.

Qualified is the case of sexual intercourse or equivalent acts if they involve violence or
threat, coercion, seduction or abuse of authority, or the child’s helpless or dependent state,
in which case the offender shall be sentenced to imprisonment from three to fifteen years.s
In case of committing lewd acts under the given circumstances, the offender shall be

sentenced to imprisonment from one to eight years.>*

Additionally, the law criminalizes serious criminal offenses of sexual abuse for which the
highest penalties are determined.’® The essence of the criminal offense comprises the
following qualified circumstances: the child suffered serious physical injury, or his physical
or emotional development is seriously threatened, or the child became pregnant, the act
involved several perpetrators, or the act was committed against a particulary vulnerable child
or it was committed by a member of the family or any person with whom the child shares
the household, or it was committed under particularly ruthless and brutal circumstances. If
the offender committed an act of sexual child abuse without the use of force, and under the

circumstances given, shall be sentenced to imprisonment from three to fifteen years.’ In

51.CC 2011 art 158(1)

52 ibid art 158(2)

53 ibid art 158(5)

54 ibid art 158(6)

5 ibid art 166

5 ibid art 166(1), “If, by the criminal offense referred to in paragraph 1 of Article 158, paragraphs 1 and 2 of
Article 162, paragraphs 1 and 2 of Article 163 and paragraph 1 of Article 164, a serious bodily injury is
inflicted on the child or his health is severely impaired or the female child is left pregnant, or his physical or
emotional development is seriously threatened, or the act involved several perpetrators, or the act was
committed against a particulary vulnerable child or it was committed by a member of the family or any
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case of the given circumstances, for sexual abuse with the use of force and comparable
circumstance, the offender shall be sentenced to imprisonment for not less than five years.>
As most setious circumstances, the law defines the child's death as consequence of the
mentioned criminal offense, in which case the offender shall be sentenced to not less than

ten years or long-term imprisonment.5s

ii. Legal age for engaging in sexual activities is fifteen.® But if the child is under fifteen, and
the age difference between the persons engaged in sexual intercourse or an equivalent act or
in a lewd act does not exceed three years, in that case no criminal offense of sexual child

abuse has been committed.®

iv. With the basic criminal offense of sexual child abuse under the age of fifteen,
criminalized are the sexual activies with a child per se, without the use of force and
comparable circumstances. However, the law with the same criminal act defines as qualified
comparable circumstances the the use of force or threat, seduction, coercion or abuse of
authority, or the child's helpless or dependent state in relation to him or her. In that case, for
sexual intercourse or an equivalent sexual act with a child under fifteen, the offender shall be
sentenced from three to fifteen years of imprisonment.¢! For lewd acts committed under the

given circumstances, the offender shall be sentenced to imprisonment from one to eight

person with whom the child shares the household, or it was committed under particularly ruthless and
brutal circumstances, the perpetrator shall be punished by imprisonment for not less than eight years or by
long-term imprisonment.”

57 ibid art 166(2), “If, by the criminal offense referred to in paragraph 5 of Article 158, paragraph 3 of Article
162, paragraphs 3 of Article 163 and paragraph 2 of Article 164, a serious bodily injury is inflicted on the
child or his health is severely impaired or the female child is left pregnant, or his physical or emotional
development is seriously threatened, or the act involved several perpetrators, or the act was committed
against a particulary vulnerable child or it was committed by a member of the family or any person with
whom the child shares the household, or it was committed under particularly ruthless and brutal
circumstances, the perpetrator shall be punished by imprisonment for not less than five years.”

58 ibid art 166(3), “If, by the criminal offense referred to in Article 158, Article 162, Article 164, the death of
the child was caused, the perpetrator shall be punished by imprisonment for not less than ten years or long-
term imprisonment.”

5 ibid art 158; in the previous CC 1997 the legal age for engaging in sexual activites was fourteen years of age.

%0 ibid art 158(3); in the previous CC 1997 consensual sexual activities between minors were not regulated.

o1 ibid art 158(5)
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years.®> Serious criminal acts under the given circumstances have been dealt with in the

above paragraph.©

v. It is provided that a person who engages in sexual intercourse or an equivalent act with a
descending or ascending relative, brother, sister, half-brother or half-sister, by blood or

adoption, shall be sentenced to imprisonment for at most one year.s

However, the person who was a child at the time of the sexual activity committed, shall not

be punished.s

vi. In criminalizing the offenses of sexual abuse of a child under fifteen, in case of the use of
force and threat, the law also provides the abuse of authority or the child's helpless or
dependent state in relation to the offender, defining thus these circumstances as comparable

to force.o

However, the law particularly criminalizes the case when a child above fifteen is placed in
someone's responsibility for the purpose of upbringing, education, charity, and that person
engages in sexual activities with the child, or coerces the child into sexual activities with
another person or coerces the child into performing sexual activities himself.¢” The offender
shall be sentenced to imprisonment from six months to five years. The same penalty is
imposed if the offender is a relative by blood or adoption in the descending or ascending
line, stepfather or stepmother who engages in sexual activities with a child of fifteen years of

age.’

62 ibid art 158(6)

3 See above ¢ 2(2)(a)(ii)

64 CC 2011 art 179(1), “Whoever performs sexual intercourse or an equivalent sexual act with a relative by
blood in a direct line or with a sibling shall be punished by a fine or imptrisonment not exceeding one year.”

% ibid art 179(2), “the person who was a child at the time of the sexual activity committed, shall not be
punished.”

% jbid art 158(5)

67 ibid art 159(1)

%8 ibid art 159(2)
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2.2 Child Prostitution

vii. Croatia signed the Council of Europe Convention on Action against Trafficking in
Human Beings on 16th May 2005 and ratified the Convention on 5th September 2007

which further entered into force on 1st January 2012.

vil. Croatian criminal law defines a criminal act of pandering in which the offender, for the
purpose of financial exploitation or any other benefit, seduces or coerces child into
prostitution, or organizes or acts as accessory to child prostitution. A criminal act of
pandering implies that the offender knew or must have had knowledge or assumed that the

victim was a child, the sentence for this offence being one to ten years of imprisonment.”

In this manner, the essence of this criminal offense overlaps with the definition of the
Lanzarote Convention, in the sense that the act of prostitution is performed for the purpose
of profit or other benefit, but differs in relation to the addressee of this benefit. Croatian law
takes into consideration only the benefit that the offender takes for himself, unlike the
Lanzarote Convention which provides a broader definition, in that the remuneration could
also be promised to the child or another person. By contrast, the Criminal Law does not

mention that the child could be given any recompense.

In addition to the basic criminal offense of pandering, there is also a qualified act,
committed under the circumstances of force or threat, deceit, abuse of authority or helpless
or dependent state of the victim, for which a sentence of three to fifteen years of

imprisonment may be imposed.”’Also criminalized is the publication of the exploitation of

% Council of Europe Treaty Office
<http:/ /www.conventions.coe.int/ Treaty/ Commun/ChercheSig.aspPNT=197&CM=8&DF=27/08/2012
&CL=ENG> accessed 20 August 2012

70 CC 2011 art 162(1), “Whoever, for profit, organizes, assists or induces a child in offering sexual services,
shall be punished by imprisonment for one to ten years.”

" ibid art 162(3), “Whoever induces a child by force or threat, deceit, abuse of authority or helpless or
dependent state of the victim, in offering sexual services, shall be punished by imprisonment for three to
fifteen years.”
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the child’s sexual services, for which a sentence of six months to five years of imprisonment

is provided.”

The above mentioned imprisonment penalties shall therefore be imposed on the recruiter of

the child prostitution.

ix. Croatian criminal law takes into consideration, as earlier mentioned, the liability of the
recruiter but equally so that of the user. In child prostitution under the circumstances of the
use of force or threat, deceit, abuse of authority or the child’s helpless or dependent state,
the user shall be sentenced to an equal penalty as the recruiter, from three to fifteen years of
imprisonment, if he knew or must have had knowledge of the given circumstances.”
Contrarily, the user who conducts sexual activities with a child of fifteen years of age, with
remuneration, shall be sentenced to imprisonment from six months to five years,” if he

knew or must have had knowledge of the person being a child.”

2.3 Child Pornography

Child pornography in general:

x. The Republic of Croatia is a member of the Convention on Cybercrime of the Council of
Europe which was signed on 23 November 2001 when was adopted at the conference of the
Council of Europe in Budapest. After the adoption of the Law on Ratification of the
Convention, Croatia has ratified the Convention on Cybercrime as the second state on 17
October 2002. The provisions of the Convention are implemented in the Croatian Criminal
Code by the Act on modifications and amendments to Criminal Code, which entered into
force on 1 October 2004 when a sufficient number of states ratified the Convention. It was
added to the Criminal Code as "Child pornography on a computer system or network" and

Article 197a7 which criminalized a number of socially unacceptable behaviours related to

72 ibid art 162(4), “Whoever publishes the exploitation of the child’s sexual services, shall be punished by
imprisonment for sixth months to five years.”

73 ibid art 162(3)

7 ibid art 162(2)

7> The user who conducts sexual activities with a child under fifteen shall be liable for the act of sexual abuse
under CC 2011 art 158.

76Criminal Code (NN 110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 71/06, 110/07,

152/08, 57/11) -Child pornography on a computer system ot network
Article 197 a
Whoever produces, offers, distributes or procures through a computer system or network for himself or for
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computers and computer networks. The Convention on Cybercrime has enabled the police
and judicial authorities more effective prosecution of perpetrators of criminal offenses
against the confidentiality, integrity and availability of computer data and systems and the

tight against criminal offenders of child pornography.

xi. In the Croatian Criminal Code, which entered into force on 1% January 1998, there is no
definition of the term "child pornography" or pornography in general. Legislators believed
the term is too extensive and it is not easy to define. Despite the lack of definition, from the
Article 196 (1)77 can be concluded that pornographic material are photographs, audiovisual
materials, and other items of pornographic content .Because of the large gap between reality
and the current Criminal Code, as a result of globalization and progress in all fields, new
Criminal Code is prepared and will enter into force on 1% January 2013.1t is compatible with
the Convention on Cybercrime, Lanzarote Convention and other documents that the

Republic of Croatia has signed in the meantime.

Article 163 (6)of the new Criminal Code defines child pornography as "material that visually
or otherwise shows a real child or realistically depicted non-existent child or a person who
looks like a child engaged in real or simulated sexually explicit conduct or showing sexual
organs of children in sexual purposes. Materials that have an artistic, medical, scientific,
information or similar importance should not be considered pornography in terms of this

Article".”#The definition is made based on the Article 20 (2) Lanzarote Convention™ and has

another person, or who possesses in a computer system or on a computer-data storage medium pornographic
contents which show children or minors engaged in sexually explicit conduct or which are focused on their
sexual organs, shall be punished by imprisonment for one to ten years.

Whoever makes accessible to a child, through a computer system, network or a computer-data storage medium,
the pictures, audio visual material or other objects of pornographic content, shall be punished by a fine or
by imprisonment not exceeding three years.

Special devices, objects, computer programs or data used or adapted for the perpetration of criminal offense
referred to in paragraphs 1 and 2 of this Article shall be forfeited.

7"Criminal Code (NN 110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 71/06, 110/07,

152/08, 57/11) - Abuse of children ot juveniles in pornography

Article 196

Whoever uses a child or a juvenile for the purpose of making pictures, audio visual material or other objects
of a pornographic nature, or possesses, imports, sells, distributes or presents such material, or induces such
persons to take part in pornographic shows shall be punished by imprisonment for one to five yeats.

78Criminal Code (NN 125/11), Article 163 (6)
Lanzarote Convention — Offences concerning child pornography
Article 20
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been further extended with parts from paragraph (3) in which the state is given the option to

retain the right not to apply.

xii. Pursuant to paragraph (1) of the same article was made Article 163 (2)% of the new
Croatian Criminal Code that criminal liability for offenses related to child pornography
attributed to everyone who has any connection with child pornography, from direct
producers to the end users who knowingly gain access to child pornography through
information and communication technologies. The right of reservations from the Lanzarote
Convention, Article 20 (4), has not been used. Opinions are divided. Liberal claims that the
new Criminal Code is too hard on those who are in no way in contact with an actual child.
They state that it would lead to the criminalization of a large number of people because the
criteria are lower, more people will satisfy them and instead of a reduction it will come to an
increase in criminal activity. After the new law, which criminalizes and only surfing through
the sites that do not have to show a child but just a person who looks like a child, entry into
force, the number of pedophiles that have never touched a child will suddenly increase.
There is a possibility that the law will not have desired legal effect on increasing the security
but it will draw attention to capturing easily available end users through their IP addresses,

instead of discovering the real sex offenders and rapists who, when put photographs and

Each Party shall take the necessary legislative or other measures to ensure that the following intentional
conduct, when committed without right, is criminalized:
a)producing child pornography;
b)offering or making available child pornography;
c)distributing or transmitting child pornography;
d)procuring child pornography for oneself or for another person;
e)possessing child pornography;
f)knowingly obtaining access, through information and communication technologies, to child pornography.
For the purpose of the present article, the term “child pornography” shall mean any material that visually
depicts a child engaged in real or simulated sexually explicit conduct or any depiction of a child’s sexual
organs for primarily sexual purposes.
Each Party may reserve the right not to apply, in whole or in part, paragraph 1.a and e to the
production and possession of pornographic material:
—consisting exclusively of simulated representations or realistic images of a non-existent
child;
—involving children who have reached the age set in application of Article 18, paragraph 2,
where these images are produced and possessed by them with their consent and solely for their own private
use.
(4)Each Party may reserve the right not to apply, in whole or in part, paragraph 1.f.
80Criminal code (NN 125/11) - Exploitation of children for pornography
Article 163
The punishment referred to paragraph (1) of this Article shall be inflicted an unauthorized recording,
products, offers, makes available, distributes, expand, imports, exports, obtains for himself or for another,
sells, gives, display or possess child pornography or knowingly access through information and communication
technologies.
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videos on the Internet, skilfully hiding behind various proxy and are rarely discovered. They
are also refer to one of the basic principles of law which says that "if the perpetrating the
criminal offense has no victim, there is no crime," thus raising a question whether viewing
pictures is the worst thing than sexual harassment, rape and physical abuse. Supporters of
the new Criminal Code considered that the tightening of sanctions and the introduction of
new offenses is necessary to decrease the crime rate. They believe that capturing the end
users (those who only watch) will get to the drop in demand for the content of child
pornography, and thus to a narrowing of the pornography market. The main argument is the
prevention and correction of "moderate pedophiles”" who buy and watch, and the ability to
get through them to dealers and producers of pornographic material, and thereby break the
whole chain. Thing about which everyone agrees is that the penalties for sexual abuse of
children are too small in the legal and judicial practice, and is also mentioned the
disproportion amount of penalties in compared to the actual gravity of the offense and harm
to the victim. Also in Croatia, there is the problem of frequent determining the minimum

penalty prescribed in many easier or more difficult cases.

xiii. Ministry of Internal Affairs is responsible for the control, detection and suppression of
child pornography, along with the police. Unfortunately, despite many attempts, we did not
get any further information from the Ministry. For protection of children from violence in
general, responsible are police, courts and social welfare centres (child protection
centres).Child protection in general is the responsibility of the police, courts and social
welfare centres (child protection centres). They act according to the Law on Protection from
Domestic Violence®!, Family Law®2, Criminal Law®, Criminal Procedure Code®* and the Law
on Juvenile Courts®. The results of an international research project BECANS¢ for Croatia
pointed out the poor organization and functioning of the system where the common
problem is losing or lack of official documents, contradictory data and the lack of relevant

data. But Croatia is already working to improve the system, the National Strategy for

81 Law on Protection from Domestic Violence (NN 137/09, 14/10, 60/10)

% Family Law (NN 116/03, 17/04, 136/04, 107/07, 57/11, 61/11)

8 Criminal Law(NN 110/97, 27/98, 50,00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 71/06, 110/07,
152/08, 57/11), respectively from January 1, 2013 Criminal Law (NN 125/11)

8¢ Criminal Procedure Code (NN 152/08, 76/09, 80/11, 121/11)

85 Law on Juvenile Courts (NN 84/11)

8 BECAN — Balkan Epidemiological Study on Child Abuse and Neglect
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Protection against Domestic Violence for the period 2011 by 2016 in which is described the

current situation and given the goals to be achieved by 2016.

Participation of child in pornographic performances

xiv. In the Croatian Criminal Code, which is in force until 31" December 2012, there is no
article that refers to the participation of children in pornographic performances. The new
Criminal Code, which will 1* January 2013 take effect, sevetely criminalizes procuring a child
in any manner and for any purpose as well as each participation of a child in pornographic
shows. According to the Article 21 of Lanzarote Convention®” which refers to offenses
related to the participation of children in pornographic performances, composed Article 164
of Croatian Criminal Code® entitled "Exploitation of children in pornographic
performances"”. In the Article have been introduced all the provisions of Article 21 of the
Convention and the content is additionally expanded with the provisions in paragraph (5)
relating to the confiscation of all devices, tools and computer programs, and the destruction

of pornographic material formed through perpetration of criminal offense. Croatia did not

87Lanzarote Convention — Offences concerning the participation of a child in pornographic performances

Article 21

Each Party shall take the necessary legislative or other measures to ensure that the following

intentional conduct is criminalized:

a)recruiting a child into participating in pornographic performances or causing a child to

participate in such performances;
b)coercing a child into participating in pornographic performances or profiting from or

otherwise exploiting a child for such purposes;

o)knowingly attending pornographic performances involving the participation of children.

Each Party may reserve the right to limit the application of paragraph 1.c to cases where children

have been recruited or coerced in conformity with paragraph 1.a or b.

88Criminal Code (NN 125/11) - Exploitation of children in pornographic petformances

Article 164

Whoever child entices, recruits, or encouraged to participate in pornographic performances shall be punished
by imprisonment from one to eight years.

Who earns from pornographic performances in which it participates child, or otherwise exploits the child in
pornographic performances shall be punished by imprisonment from one to ten years.

Whoever, by force, threat, deception, fraud, abuse of power or position, or difficult position or relation of

dependency, coerces or induces child to participate in pornographic performance, shall be punished by
imprisonment from three to twelve years.

Imprisonment from paragraph 1 of this Article shall be inflicted who is watching pornographic show live or
via communication gadget if he knew or should have known that in it participates a child.

Special devices, equipment, computer programs or data designed, adapted or used to commit or facilitate the
perpetrating the criminal offense referred to in paragraphs 1, 2 and 3 of this Article shall be confiscated,
and pornographic material that has emerged of the offense from paragraph 1 and 2 this article will be
destroyed.
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use the right of reservations from the Article 21 (2) of Lanzarote Convention, but already
severely criminalizes visits to all pornographic performances in which children are involved.
In the new Criminal Code, under Article 87 (7)® a child is considered a person who has not
attained the age of eighteen. In the law, any contact of children with pornography has been
described as a crime, so the state makes no different between recruitment and coetrcion
when it comes to participation of a child in pornography. General recruitment is regulated
by the Labor Act that its provisions leaves very little room for the minors work .According
to Article 17 (1) of the Labour Act®, persons under the age of fifteen years shall not be
employed in general as well as persons over fifteen and under eighteen years old who attend
compulsory primary education. Considering that the basic obligatory education is available
to all Croatian citizens, and ends about the age of eighteen, the legislature has limited work
of minors. There are always exceptions, so those juveniles who, for unknown reasons, do
not attend school but working, protects the Article 19 (1) of the Labour Act” which
prohibits the employment of minors in performing certain activities that may endanger their

safety, health, morality or development.

2.4 Corruption of Children

xv. In the Republic of Croatia, in accordance with Article 160 of the Criminal Code that
states that “Whoever, in the presence of a child younger than fifteen years performs sexual
acts aimed at satisfying one's own lust or the lust of a third person, shall be punished by
imprisonment for up to one year."2 , also states that the presence of a child who is younger
than fifteen years perpetrates offense from Article 152 to Article 155, under Article 158 or
Article 159 hereof, shall be punished by imprisonment for up to three years. Deliberately
exposing a child to witness sexual activity and sexual abuse, without necessarily participating

in them, is regulated as an offense by the state.

In cases where there is no physical contact with the child but the perpetrator makes actions

designed to meet his/her own or someone else's lust in front of children is regulated as a

89Criminal Code (NN 125/11),Article 87 (7)

Labour Act NN 149/09, 61/11, 82/12), Article 17 (1)

NLabour Act NN 149/09, 61/11, 82/12), Article 19 (1)

92 Criminal Code", The Official Gazette of the Republic of Croatia "Narodne Novine" No. 125/11, Article
160, Paragraph 1, ,,Whoever, in the presence of a child younger than fifteen years performs sexual acts
aimed at satisfying one's own lust or the lust of a third person, shall be punished by imprisonment for up
to one yeat."
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criminal offense by this article. The committing act is any act which may lead to or enhance

sexual arousal or prolong the existing arousal.

With this provision, the legislator has incriminated behaviour in the sphere of sexuality
where there was no physical contact between the perpetrator and the victim, but only a
visual bond which cannot be classified under the term lewd act, but that, because of the
sexual and corruptive influence on the victim, deserves to be classified as criminal

behaviout.

Such behaviour was classified by the legislator under the concept of satisfying lust, which in
this study can be linked to the notion of “causing”. Such actions in which the perpetrator is
intentionally exposing a child to sexual activity or actions designed to gratify lust in front of
others are the ones that are objectively designed to achieve sexual excitement of the

offender or a third person and to enhance or prolong the existing arousal.

Article 158 states that whoever performs lewd acts with a minor under the age of fifteen
years or makes the minor perform lewd acts with another person or on oneself, shall be
punished by imprisonment for six months to five years.” Paragraph 3 of this article states
that there is no criminal offense referred to in paragraph 1 and 2 if the difference in age
between persons who perform sexual intercourse or an equivalent sexual or lewd act is not

more than three years.*

It is not relevant whether satisfying lust is achieved by the fact that it is done in front of a
child or by the action, regardless of the child's presence. The sexual sphere of a child enjoys
full criminal-law protection from sexual intercourse with an equivalent sexual and lewd act,
regardless of the child's consent, or even boost. Therefore, the criminal-justice protection of
a child against criminal activities which satisty lust is only a further form of protection of its

sexual sphere.

There is a difference in sentencing based on whether certain sexual and lewd acts in front of

a child were performed by duress, with the use of deceit, fraud or misuse of power or

93 Ibid., Article 158, Paragraph 1, ,, Whoever performs lewd acts with a minor under the age of fifteen years or
makes the minor perform lewd acts with another person or on oneself, shall be punished by imprisonment
for six months to five years.”

94 Ibid., Paragraph 3, ,, There is no criminal offense referred to in paragraph 1 and 2 if the difference in age
between persons who perform sexual intercourse or an equivalent sexual or lewd act is not more than three
years”
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position, or the depending relationship of the child to the perpetrator. Thus paragraph 5 of
Article 158 states that whoever commits sexual intercourse or an equivalent sexual act with a
child under the age of fifteen years by duress, with the use of deceit, fraud or abuse of
authority or difficult position, or the depending relationship of the child to the perpetrator,
shall be punished by imprisonment for three to fifteen years.”s Paragraph 6 of the same
article states that anyone who performs a lewd act against a child younger than fifteen years
under the conditions of existence of force, threats, deception, fraud or misuse of power or
position, or a relationship of child’s dependency, shall be punished by imprisonment for one

to eight years.

The offender who was under the eliminable misapprehension that a child from paragraph 1
of Article 158 has a minimum of fifteen years shall be punished by imprisonment for six
months to five years, and if the offender who was under the eliminable misapprehension
that a child from paragraph 2 of the same article has a minimum of fifteen years shall be

punished by imprisonment of up to three years.

In Croatian legislation, the term “causing” is defined as satisfying lust in front of a child or a
juvenile. It differs from the criminal act of lewd behaviour precisely because of the fact that
in the realization of this crime there is no contact between the bodies of the perpetrator and
victim. The term “in front” suggests that they are in some sort of a contact that is not tactile,
but can be visual or any other direct contact. Telephone conversation, especially a
conversation in which the victim, because it is being blackmailed, cannot arbitrarily
terminate that same contact, but is forced to participate in it should be regarded as direct

contact.
2.5 Solicitation of Children for Sexual Purposes
xvi. Sexual gratification through the information and communication technology with intent

by an adult offender is regulated by Article 161 of the Criminal Code of the Croatian

criminal legislation which states that adult acting person contacts a juvenile under the age of

% Ibid., Paragraph 5, ,,Whoever commits sexual intercourse or an equivalent sexual act with a child under the
age of fifteen years by duress, with the use of deceit, fraud or abuse of authority or difficult position, or
the depending relationship of the child to the perpetrator, shall be punished by imprisonment for three to
fifteen years.”

% Ibid., Paragraph 6, ,,Anyone who performs a lewd act against a child younger than fifteen years under the
conditions of existence of force, threats, deception, fraud or misuse of power or position, or a relationship
of child’s dependency, shall be punished by imprisonment for one to eight years. "
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fifteen years with the intention that they or another person commit the offense from the
Article 158 of the Criminal Code, through information and communication technologies, or
otherwise, suggest meeting with them or another person and then take measures for this
meeting to happen, shall be punished by imprisonment not exceeding three years.”” In the
second paragraph of this legal article it is stated that whoever collects, provides or transmits
data on a person under the age of fifteen years for an offense referred to in paragraph 1 of
this article shall be punished by imprisonment not exceeding one year. An attempted

criminal offense referred to in paragraph 1 of this article shall be punished.

Our criminal code specifies that the offender should propose or initiate a meeting with a

potential victim or propose a meeting between a victim and another person.

The notion of seduction or “grooming” does exist in Croatian criminal legislation and it is

dealt with in Article 161 of the Criminal Code.

xvil. Aiding, facilitating and attempting criminal acts of sexual abuse, child prostitution and
child pornography is regulated by the state as an offence. The characteristics of these

criminal acts were effectuated by the very act of helping, facilitating and attempts.

All actions, that create either necessary or only favourable conditions for executing a
criminal offense for another person, are classified under the concept of facilitating and

assisting. Facilitating can also be done by omission, i.e. passivity, tolerance.

An attempt to commit these crimes is considered the first step in their implementation. An
attempt is considered as such when the offender started any of the actions that will be

included in such an offense.

2.6 Corporate Liability

xvil. In the Croatian legislation, the state considers the legal person liable if the offense was

committed against children by private persons, i.e. employees in a legal entity (for example,

7 Ibid., Article 161, Paragraph 1, ,Adult acting person contacts a juvenile under the age of fifteen years with
the intention that they or another person commit the offense from the Article 158 of the Criminal Code
through information and communication technologies, or otherwise, suggest meeting with them or another
person and then take measures for this meeting to happen, shall be punished by imprisonment not
exceeding three years.”

% Ibid., Paragraph 2, ,,Whoever collects, provides or transmits data on a person under the age of fifteen years
for an offense referred to in paragraph 1 of this article shall be punished by imprisonment not exceeding
one year. An attempted criminal offense referred to in paragraph 1 of this article shall be punished.”
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institutions, companies, organizations, etc.). In such cases, civil liability is prescribed. The
civil liability of both natural and legal persons is prescribed by the provisions of the Law of
Obligations, which gives an opportunity to the injured party in the civil case to exercise the

right to compensation for damage caused due to mental pain and injury.

Differentiating the position of a natural person in a legal person is essential for personal or
criminal liability. More severe penalties are prescribed if the offense is committed by a
person close to the child, a person that has the child's trust, a person which is entrusted with
the child's care and education or a person with whom a child has a relationship based on
dependency. This is evident in almost all legal articles of the Criminal Code related to crimes
of sexual abuse and exploitation of children. Closely, the Article 159 - Sexual abuse of a
child older than 15 years — talks that whoever, with a child who is older than fifteen years
and who is entrusted to him/her for education, upbringing, custody or care, performs sexual
intercourse or an equivalent sexual act upon such a person, or encourages the child to
perform sexual intercourse or an equivalent sexual act with another person, or to auto
perform a sexual act equivalent to a sexual intercourse on himself/herself, shall be punished
by imprisonment for six months to five years.”” The punishment referred to in paragraph 1
of the same article shall be appointed to a blood relative or to a relative by adoption in a
direct line, step-father or step-mother that performs sexual intercourse or an equivalent
sexual act upon a child that is older than fifteen years, or encourages the child to perform
sexual intercourse or an equivalent sexual act with another person, or encourages a child to
auto petform a sexual act equivalent to a sexual intercourse on himself/herself; 1 Article
163 - Abuse of children or juveniles in pornography — talks about whoever recruits,
encourages or induces a child to take part in the shooting of child pornography or who
organizes or makes the shooting possible shall be punished by imprisonment for one to

eight years. Whoever induces a child by duress, with the use of deceit, fraud or abuse of

9 Ibid., Article 159, Paragraph 1, ,, whoever, with a child who is older than fifteen years and who is entrusted
to him/her for education, upbringing, custody or care, petforms sexual intercourse or an equivalent sexual
act upon such a person, or encourages the child to perform sexual intercourse or an equivalent sexual act
with another petrson, ot to auto petform a sexual act equivalent to a sexual intercourse on himself/herself,
shall be punished by imprisonment for six months to five years.”

100 Tbid., Paragraph 2, ) The punishment referred to in paragraph 1 of the same article shall be appointed to a
blood relative or to a relative by adoption in a direct line, step-father or step-mother that performs sexual
intercourse or an equivalent sexual act upon a child that is older than fifteen years, or encourages the child
to perform sexual intercourse or an equivalent sexual act with another person, or encourages a child to auto
perform a sexual act equivalent to a sexual intercourse on himself/herself.”
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authority or difficult position, or the depending relationship of the child to the perpetrator
to take part in the shooting of child pornography shall be punished by imprisonment for
three to twelve years.!”; Article 164 - Abuse of children or juveniles in pornographic - shows
that whoever recruits, encourages or induces a child to take part in a pornographic show
shall be punished by imprisonment for one to eight years. Whoever induces a child by
duress, with the use of deceit, fraud or abuse of authority or difficult position, or the
depending relationship of the child to the perpetrator to take part in a pornographic show

shall be punished by imprisonment for three to twelve years.!?

The difference in the responsibilities related to the position of individuals in the legal entity
exists when it comes to criminal liability of natural persons and is irrelevant to the case

concerning civil liability of legal persons.

xix. Croatian national legislation regulates civil liability for legal persons but regulates both
criminal and civil liability for natural persons for crimes related to sexual violence against

children.

For example, when a school compensates damages for the criminal acts of child sexual
abuse by its employee, for that kind of responsibility there is no regulation that specifies that
the school, as a legal person, shall be required to pay a higher or lower compensation to the

injured person due to the position that the perpetrator has as an employee.

With criminal liability, the person's position or his/her relationship with a minor is
important and therefore severe punishments are prescribed for teachers, educators and
persons entrusted to safeguard the child, as well as child’s guardian, step-father, step-mother,

as people who have established particular relationship based on trust with the child.

xx. Croatian national legislation does not exclude individual liability in cases where the

liability of legal persons is present. Since for the Croatian national legislation relating to

101 Tbid., Article 163, Paragraph 3, ,, Whoever recruits, encourages or induces a child to take part in the
shooting of child pornography or who organizes or makes the shooting possible shall be punished by
imprisonment for one to eight years. Whoever induces a child by duress, with the use of deceit, fraud or
abuse of authority or difficult position, or the depending relationship of the child to the perpetrator to take
part in the shooting of child pornography shall be punished by imprisonment for three to twelve years.

102 Tbid., Article 164, Paragraph 3, ,, Whoever recruits, encourages or induces a child to take partin a
pornographic show shall be punished by imprisonment for one to eight years. Whoever induces a child by
duress, with the use of deceit, fraud or abuse of authority or difficult position, or the depending
relationship of the child to the perpetrator to take part in a pornographic show shall be punished by
imprisonment for three to twelve years.
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sexual offenses, there is only a civil liability of legal persons, the perpetrator of such a crime
is personally responsible for the commission of the offenses in both criminal justice and civil
law sense. Liability of legal persons does not exclude the personal liability of the perpetrator
of the criminal act of sexual misconduct neither in accordance with the criminal nor the civil

law regulations by the Croatian Criminal Code and the Law on Obligations.

2.7 Aggravating Circumstances

xxi. The Croatian Criminal Code does not define specifically extenuating and aggravating
circumstances. There is a general rule about choosing the type and measures of punishment
in Article 56 (2)! of the current Criminal Code which enumerates the circumstances
relevant to sentencing. All stated circumstances may be extenuating or aggravating,
depending on whether they are in favour of the claimant or the defendant. They affect
whether the punishment will be higher or lower, but always within the limits prescribed by
the law. The court, based on the existence of certain circumstances, assesses their
significance for meting out penalties in a specific case. In the new Criminal Code content of
the Article 56(2) is given in the shorter version in Article 471%.But in part of the criminal law
that relates to offenses of sexual abuse of a child, the novelty is an Article 166 which
prescribes penalties for severe forms of abuse and exploitation of children. The article
quotes the offenses from previously stated articles with certain circumstances of the offense

and consequences arising from the criminal offense. The content of this article refers to the

103 Criminal code (NN 110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 71/06, 110/07,

152/08, 57/11)- A General Rule on the Selection of the Type and Range of Punishment

Article 56

Determining the type and range of penalties that will apply, the court shall take into consideration all the
circumstances that affect the sentence by type and a less or more difficult for the offender (mitigating and
aggravating circumstances), especially this: the degree of guilt, motives which the offense was committed,
the degree of danger or injury offense protected object, the circumstances in which the offense was
committed, the circumstances in which the offender lived prior to committing the crime and compliance
with the laws of his or her conduct, the circumstances in which he lives and his conduct after the
commission of a criminal works, especially the relationship between the injured and compensation for
damage, the totality of the social and personal causes that contributed to the commission of the offense.

104Criminal code (NN 125/11) - Meting of punishments

Article 47

In selecting the type and length of sentence, the court shall, on the basis of the degree of guilt and

sentencing purposes, to evaluate all the circumstances that affect the sentence by type and a less or more severe
(mitigating and aggravating circumstances), and in particular the degree of danger or injury to the protected
object , the motives for the crime was committed, the degree of injury offenders duties, the manner of
committing and wrongful effects of the offense, perpetrator former life, his personal and financial
circumstances and his conduct after the commission of the offense, the relationship between the victim
and the effort to compensate for the damage.

Elevation of penalties must not exceed the degree of guilt.
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crimes of sexual abuse of a child younger than fifteen years (Art. 158)105  the procuring a
child (Art. 162)1%, the exploitation of children for pornography (Art. 163)!77, and the use of
children in pornographic performances (Art. 164)1% Listed acts are difficult by itself, but

according to the Article 166! they receive additional weight if the child suffered serious

105 Criminal Code (NN 125/11) - Sexual abuse of a child younger than fifteen years

Article 158

Whoever performs sexual intercourse or an equated sexual act with a child under the age of fifteen years, or
states him that performs sexual intercourse or an equivalent sexual act with a third person or against
oneself out of the sexual intercourse equated sexual act, shall be punished by imprisonment for one to ten
years.

Whoever over child younger than fifteen years perform a lewd act, or states him that perform lewd act with
another person or against oneself perform a lewd act, shall be punished by imprisonment from six months
to five years.

Whoever performs sexual intercourse or an equated sexual act with a child under the age of fifteen years with
the use of force or threats, deceit, fraud or misuse of power or position, or severe dependency of the
child's relationship to him, shall be punished by imptisonment from three to fifteen yeats.

106Criminal Code (NN 125/11) - Procuring of a child

Article 162

Whoever, for profit or other benefits lures a child, recruits, encouraged to provide sexual services, or organizes
or enables providing sexual services with a child, and he knew or should have known that it is a child, shall
be punished by imprisonment from one to ten years.

Whoever uses sexual services of a child who reached the age of fifteen with giving any kind of compensation,
and he knew or should have known that it is a child, shall be punished by imprisonment from of six
months to five years.

Whoever, the person for who knew or should have known that it is a child, for profit by force, threat,
deception, fraud, abuse of power or position or a dependency relation, coerces or induces to offer sexual
services, or who uses sexual services of that child with payment, and he knew or should have known for
these circumstances, shall be punished by imprisonment of three to fifteen years.

107Criminal Code (NN 125/11) - Exploitation of children for pornography

Article 163

Whoever lures a child, recruits, encouraged participating in the making of child pornography or who organizes
or enables its recording shall be punished by imprisonment from one to eight years.

The punishment referred to paragraph 1 of this Article shall be punished who an unauthorized records,
products, offers, makes available, distributes, expand, imports, exports, obtains for himself or for another,
sells, gives, display or possess child pornography or knowingly access to it through information and
communication technologies.

Whoever a child by force, threat, deception, fraud, abuse of authority or difficult position or, coerces or
induces to record of child pornography, shall be punished by imprisonment from three to twelve years.

108 Criminal Code (NN 125/11) - Exploitation of children in pornographic performances

Article 164

Whoever a child lures, recruits, encourage to participate in pornographic performances shall be punished by
imprisonment from one to eight years.

Who earns from pornographic performances in which participates a child, or otherwise exploits the child in
pornographic performances, shall be punished by imprisonment from one to ten years.

109Criminal Code (NN 125/11) - Setious ctimes of sexual abuse and exploitation of children

Article 166

If the offense referred to in Article 158 Paragraph 1, Article 162 paragraph 1 and 2, Article 163 paragraph 1
and 2 and Article 164 paragraph 1 of this Act, the child suffered serious bodily injury or is compromised
his physical or emotional development or the child is left pregnant, if the crime involved more than one
offender or the offense is committed against particularly vulnerable child or is committed by a family
member or a person with whom the child lives in the same household, or is committed in an especially
cruel or degrading manner, shall be punished by imprisonment from three to fifteen years.

If the offense referred to in Article 158(5), Article 162(3), Article 163 (3), Article 164 (2) of this Act the child
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bodily injury or is compromised his physical or emotional development or the child is left
pregnant, if the crime involved more than one offender or the offense is committed against
particulatly vulnerable child, if committed by a family member or a person with whom the
child lives in the same household, or was committed in an especially cruel or degrading

manner, especially if the offense caused the death of a child.

2.8 Sanctions and Measures

xxil. The above mentioned crimes are sanctioned in the Chapter 17 ,,Criminal offenses
against sexual abuse and exploitation of a child* and Chapter 9,,Criminal offenses against

(13

humanity and human dignity” of Croatian Criminal Code. Penalty includes deprivation of

liberty for all of them.

Sexual abuse is sanctioned in Article 158 — Sexual abuse of a child younger than 15 years,
Article 159— Sexual abuse of a child older than 15 years and Article 166 - Serious offences

against sexual abuse and exploitation of a child.

Article 158 talks about Sexual abuse of a child younger than 15 years and states that whoever
performs sexual intercourse or an equivalent sexual act on a child younger than 15 years, or
forces a child to perform sexual intercourse or an equivalent sexual act with a third person
or an equivalent sexual act on itself shall be punished by imprisonment for one to ten years.
If the offender was in avoidable mistake that the child has at least fifteen years shall be

punished by imprisonment for six months to five years.

Whoever performs lewd acts on a child younger than 15 years or makes a child to perform
lewd act with another person or on itself shall be punished by imprisonment for six months
to five years'0. If the offender was in avoidable mistake that the child has at least fifteen

years shall be punished by imprisonment for maximum three years.

suffered serious bodily injury or is compromised his physical or emotional development or the child is left
pregnant, if the crime involved more than one offender or the offense is committed against particularly
vulnerable child or is committed by a family member or a person with whom the child lives in the same
household, or is committed in an especially cruel or degrading manner, shall be punished by imprisonment
for at least five years.

If the offense referredto in Article 158, Article 162, Article 163 or Article 164 this Act, caused the death of the
child, the offender shall be punished by imprisonment not less than ten years or long term imprisonment.

1W0“Criminal Code, The Official Gazette of the Republic of Croatia “Narodnenovine” No. 125/11, Article 158,
Paragraph 2, “Whoever performs lewd acts on a child younger than 15 years or makes a child to perform
lewd act with another person or on itself shall be punished by imprisonment for six months to five years”.
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If the age difference between persons performing sexual or an equivalent act from the

paragraphs 1 and 2 is not bigger than three years, there is no criminal offense.

Whoever performs sexual intercourse or an equivalent sexual act on a child younger than 15
years by using force or threat, deceit, fraud or abuse of position, difficult position or
relationship of child's dependence, shall be punished by imprisonment for three to fifteen
years'!. If under the same conditions a lewd act has been performed on a child younger than

fifteen years, the perpetrator shall be punished by imprisonment for one to eight years.

Article 159 talks about Sexual abuse of a child older than 15 years and states that whoever
on a child older than 15 years who is entrusted to him/her for upbringing, education,
custody or care, performs sexual intercourse or an equivalent sexual act, or makes the child
to perform the sexual intercourse or an equivalent sexual act with another person, or
performs an equivalent sexual act on itself, shall be punished by imprisonment for six
months to five years'2The same punishment shall be applied against the blood relative,
adoptive relative in straight line, step-father or step-mother with, who a child who is older
than fifteen years, performs sexual intercourse or an equivalent sexual act, or makes the child
perform the sexual intercourse or an equivalent sexual act with another person, or performs

an equivalent sexual act on itself.

Article 166 talks about serious offences against sexual abuse and exploitation of a child. If
the offenses from Article 158 Paragraph 1, Article 162 Paragraph 1 and 2, Article 163
Paragraph land 2, Article 164 Paragraph 1 cause serious body injuries or impair its physical
and emotional development, or the child becomes impregnated, if a number of perpetrators
participated, if it is perpetrated on a vulnerable child or it is perpetrated by a family member

or a person who lives in the same household with a child, or is performed in a particularly

MTbid, Article 158, Paragraph 5, ,,Whoever performs sexual intercourse or an equivalent sexual act on a child
younger than 15 years by using force or threat, deceit, fraud or abuse of position, difficult position or
relationship of child's dependence, shall be punished by imprisonment for three to fifteen years®.

12[bid, Article 159, Paragraph 1, ,,Whoevet on a child older than 15 years who is entrusted to him/her for
upbringing, education, custody or care, performs sexual intercourse or an equivalent sexual act, or makes
the child to perform the sexual intercourse or an equivalent sexual act with another person, or performs an
equivalent sexual act on itself, shall be punished by imprisonment for six months to five years . The same
punishment shall be applied against the blood relative, adoptive relative in straight line, step-father or step-
mother with, who a child who is older than fifteen years, performs sexual intercourse or an equivalent
sexual act, or makes the child perform the sexual intercourse or an equivalent sexual act with another
person, or performs an equivalent sexual act on itself.*.
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cruel or humiliating way, the perpetrator shall be punished by imprisonment for three to

tifteen years.

If the offenses from Article 158 Paragraph 5, Article 162 Paragraph 3, Article 163 Paragraph
3, Article 164 Paragraph 2 cause serious body injuries or impair its physical and emotional
development, or the child becomes impregnated, if a number of perpetrators participated, if
it is performed on a vulnerable child or it is performed by a family member or a person who
lives in the same household with a child, or is performed in a particularly cruel or
humiliating way, the perpetrator shall be punished by imprisonment for not less than five

years.

If the offenses from the Articles 158, 162, 163 and 164 cause the death of the child, offender

shall be punished by imprisonment for not less than ten years of long term imprisonment.

Child prostitution is sanctioned in the Article 162as Pandering which states that whoever
for profit or other benefit lures, recruits or encourages a child to offer sexual services, or
organizes or enables sexual service with a child, and knew or was supposed to know that the
person is a child, shall be punished by imprisonment for one to ten years. Whoever uses
sexual services from a child older than fifteen years by giving any kind of reimbursement or
performance, and knew or was supposed to know that the person is a child, shall be

punished by imprisonment for six months to five years.

Whoever knew or was supposed to know that the person in a child, for profit by force or
threat, or by deceit, fraud or abuse of position, difficult position or relationship of child's
dependence, forces or makes a child to offer sexual services, or uses sexual services from
that child for compensation, and knew or was supposed to know the mentioned
circumstances, shall be punished by imprisonment for three to fifteen years'>. Whoever
advertises exploitation of sexual services of a child, shall be punished by imprisonment for

six months to five years.

Child pornography is sanctioned Article 163 - Exploitation of children for prostitution,

Article 164 - Exploitation of children for pornographic plays and Article 165 - Introducing

13]bid, Article 162, Paragraph 3, ,,Whoever knew or was supposed to know that the person in a child, for
profit by force or threat, or by deceit, fraud or abuse of position, difficult position ot relationship of child's
dependence, forces or makes a child to offer sexual services, or uses sexual services from that child for
compensation, and knew or was supposed to know the mentioned circumstances, shall be punished by
imprisonment for three to fifteen years®
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pornography to children. Article 163 talks about Exploitation of children for prostitution
and states that whoever lures, recruits or encourages a child on participating in filming child
pornography, or whoever organizes or enables its filming, shall be punished by

imprisonment for one to eight years!4,

The same punishment shall be applied towards the offender who unauthorized films,
produces, offers, makes available, distributes, spreads, imports, exports, purchases for itself
or another one, sells, gives, presents or possesses child pornography or consciously accesses
it through communication technologies. Whoever by use of threat or force, or by deceit,
fraud or abuse of position, difficult position or relationship of child's dependence, forces a
child on filming child pornography, shall be punished by imprisonment for three to twelve
years. A child shall not be punished for production and possession of pornographic material
which shows him/herself alone or with another child, if they have produced and possessed

that material with the consent from each of them and only for their personal use!’s.

Paragraph 6 of that article defines Child pornography as material which visually or in other
way shows a real child or realistically showed non existing child or a person that looks like a
child, u a real or simulated sexually explicit behaviour or which shows genitals of children in
sexual purpose. Materials that have artistic, medical, scientific, informative or similar

significance shall not be considered pornography.

Article164 talks about exploitation of children for pornographic shows and states that
whoever lures, recruits or encourages a child on participating in pornographic shows, shall
be punished by imprisonment for one to eight years!s. The same punishment shall be applied
to perpetrator who watches pornographic shows in live or through communication

devices,or who knew, had to know and could know that a child is participating in it.

Whoever benefits from pornographic shows in which a child in taking part, or in other way
exploits the child for pornographic shows, shall be punished by imprisonment for one to ten

years.

147bid, Article 163, Paragraph 1, ,,Whoever lures, recruits or encourages a child on participating in filming
child pornography, or whoever organizes or enables its filming, shall be punished by imprisonment for one
to eight years®.

115]bid, Article 163, Paragraph 5, ,,A child shall not be punished for production and possession of
pornographic matetial which shows him/herself alone or with another child, if they have produced and
possessed that material with the consent from each of them and only for their personal use®.

16Thid, Article 164, Paragraph 1, ,,Whoever lures, recruits or encourages a child on participating in
pornographic plays, shall be punished by imprisonment for one to eight years®.
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Whoever by use of threat or force, or by deceit, fraud or abuse of position, difficult position
or relationship of child's dependence, forces or makes a child to take a part in the

pornographic show, shall be punished by imprisonment for three to twelve years.

Sexual abuse, prostitution and pornography are also included in the Chapter 9 — ,,Criminal
offenses against humanity and human dignity* and are sanctioned in Article 106 as Human
Trafficking. Whoever recruits, transports, transfers, hides or hands over a child, or
exchanges or transfers the supervision of a child for exploitation of its work through forced
labour or servitude, established slavery or a similar relationship, exploitation for prostitution
or other forms of sexual exploitation including pornography, or for concluding illegal or
forced marriage or illegal adoption, or illegal transplantation of parts of a human body, or

for exploitation in armed conflicts, shall be punished by imprisonment for one to ten years.

Whoever by force or threat, or by deceit, fraud, kidnap or abuse of position, difficult
position or relationship of child's dependence, by giving or receiving financial compensation
or other benefit for receiving a consent of a person who has supervision over other person,
or in other way recruits, transports, transfers, hides or hands over a child, or exchanges or
transfers supervision of a child for exploitation of its work through forced labour or
servitude, established slavery or a similar relationship, exploitation for prostitution or other
forms of sexual exploitation including pornography, or for concluding illegal or forced
marriage or illegal adoption, or illegal transplantation of parts of a human body, or for

exploitation in armed conflicts, shall be punished by imprisonment for three to ten fifteen.

The same punishment shall be applied if the criminal offense from the paragraphs 1 and 2
was performed by official person while performing her /his duties, or if it is committed
against a larger number of persons or has intentionally put in danger life of one or more

persons.

Whoever, knowing the fact that the person is victim of human trafficking, uses its services
which are result of one of the forms of its exploitation states in paragraphs 1 and 2, shall be

punished by imprisonment from one to ten years.

Corruption of children is sanctioned in the Article 165 - Introducing pornography to
children, Articles 160 - Satisfaction of lust in front of a child younger than 15 years, and in

Article 61- Luring of children for satisfaction of sexual needs.

Article 165 states that whoever sells, gives, shows or publicly exhibits through a computer

system, network od a media for storing computer data or in other way makes accessible
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documents, photographs, audio-visual content or other objects of pornographic contentor
shows a pornographic show to a child younger than fifteen years, shall be punished by

imprisonment for not more than three years.

Article 160 states that whoever, in the presence of a child younger than fifteen years,
petforms acts with the aim to satisfy his/her own lust or the lust of a third person, shall be

punished by imprisonment for not more than one year.

Whoever, in the presence of a child younger than fifteen years, performs criminal offense of
sexual intercourse without consent, rape, serious criminal offense against sexual freedom,
lewd acts or sexual exploitation of a child, shall be punished by imprisonment for not more

than three year. The attempts shall also be punished.

Solicitation of Children for Sexual Purposes is sanctioned in the Article 161 which states
that an adult who, to a person younger than fifteen years, with an intent that he/she or
another person perpetrates a crime from the Article 158 of this Code over the person
younger than fifteen years, though information communication technology or in other way
suggests a meeting with him/her or with another person, and which takes measures that the
meeting happens, shall be punished by the imprisonment for maximum three years.
Whoever collects, gives or transfers information about the person younger than fifteen years
with the aim of committing the crime form the paragraph 1 of this article, shall be punished

by the imprisonment for maximum one year!!’.

Regarding extradition, the ,,Act on mutual legal assistance in criminal matters “in Article 32
states that a Croatian national may not be extradited for criminal prosecution or
enforcement of a prison sentence in a foreign state, nor he may be transferred as a convicted
person from the Republic of Croatia to another state for the purpose of serving the prison

sentence.

Article 33 states that a foreigner may be extradited to another state for the purpose of
criminal prosecution or enforcement of a sanction implying deprivation of liberty, if that
state requested extradition or has taken over criminal prosecution or enforcement of a

criminal verdict, upon request of the Republic of Croatia, i.e. with its consent.

17Tbid, Article 161, Paragraph 2, ,,Whoever collects, gives or transfers information about the person younger
than fifteen years with the aim of committing the crime form the paragraph 1 of this article, shall be
punished by the imprisonment for maximum one year®.
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Article 34 states that a foreigner who has been prosecuted or convicted based on a decision
of a foreign judicial authority of the requesting state, for criminal offences punishable
pursuant to the law of that state, shall be extradited to that state, for the purpose of carrying
out the criminal proceedings, i.e. enforcement of sanctions which include deprivation of
liberty, provided that the domestic law incorporates corresponding essential features of the

relevant offences.

Extradition for the purpose of carrying out criminal proceedings may only be granted for
offences that are punishable pursuant to the domestic law by prison or security measure
implying deprivation of liberty for the longest period of at least one year or by application of

a more severe penalty!s,

Extradition for the purpose of enforcement of sanctions including deprivation of liberty
may be granted when, in cases of offences referred to in paragraph 1 of this Article, a final
verdict has been issued for the prison sentence or security measure implying detention,

determined for a period of at least four months!?.

As an exception, if the request for extradition covers several separate criminal offences out
of which some fail to satisfy the conditions referred to in paragraphs 1 and 2 of this Article
in respect of the duration of the penalty that may be determined or if the offences concern
only pecuniary fine, the extradition may also be granted for these offences. Extradition shall
be allowed if the requesting state guarantees that it would grant the request of the Republic

of Croatia of the same kind!2.

xxiil. I consider the sanctions effective, proportionate and dissuasive. Compared to German
law, our sanctions atre similar, in some cases even stricter. The new Criminal Code includes

also measures against solicitation of children for sexual purposes, what wasn't sanctioned in

V8 Act on mutnal legal assistance in criminal matters“, The Official Gazette of the Republic of Croatia
“Narodnenovine” No. 178/04, Article 34, Paragraph 2, ,,Extradition for the purpose of carrying out
criminal proceedings may only be granted for offences that are punishable pursuant to the domestic law by
prison or security measure implying deprivation of liberty for the longest period of at least one year or by
application of a more severe penalty™

119 Ibid., Article 34, Paragraph 3, ,,Extradition for the purpose of enforcement of sanctions including
deprivation of liberty may be granted when, in cases of offences referred to in paragraph 1 of this Article,
a final verdict has been issued for the prison sentence or security measure implying detention, determined
for a period of at least four months®

120 Ibid., Article 34, Paragraph 4, , Extradition for the purpose of enforcement of sanctions including
deprivation of liberty may be granted when, in cases of offences referred to in paragraph 1 of this Article,
a final verdict has been issued for the prison sentence or security measure implying detention, determined
for a period of at least four months®
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the old Criminal Code. The new Criminal Code has introduced a whole new chapter
dedicated only to criminal offenses against sexual abuse and exploitation of a child, which I
consider very effective. It seems that the legislators have understood how vulnerable the

children are, especially in the virtual world, where is pretty hard to control the offenses.

In Croatia there is no special fund for the victims of sexual violence, but some initiatives
have been made towards introducing a protocol about acting in cases of sexual violence. In
that way a standardized procedure would be announced towards children victims of sexual

violence, similar to the protocol made for the victims of violence in the family.

xxiv. The ,,Act on responsibility of legal persons for the criminal offences ,,prescribes
prerequisites of punishment. Article 3 of that act prescribes the foundation of responsibility
of legal persons and states that the legal person shall be punished for a criminal offence of a
responsible person if such offence violates any of the duties of the legal person or if the legal
person has derived or should have derived illegal gain for itself or third person. The
responsible person within the meaning of this Act is a natural person in charge of the
operations of the legal person or entrusted with the tasks from the scope of operation of the

legal person. Responsibility of legal person is based on the guilt of the responsible person?2..

Article 8 prescribes types of punitive measures and states that for their criminal offences,
legal persons may be imposed penalties, and pronounced suspended sentences and security
measures. For their criminal offences, legal persons may be punished with fines or

termination of the legal person.

If the criminal offence is punishable by imprisonment for a term of up to one year, the legal
person may be punished by a fine of 5.000,00 to 5.000.000,00kuna.If the criminal offence is
punishable by imprisonment for a term of up to 5 years, legal person may be punished by a
fine of 10.000,00 to 6.000.000,00kuna.If the criminal offence is punishable by imprisonment
for term of up to 10 years, legal person may be punished by a fine of 15.000,00 to
7.000.000,00kuna.If the criminal offence is punishable by imprisonment for a term of up to

15 years or by long-term imprisonment, the legal person may be punished by a fine of

120 _Act on the responsibility of legal persons for the criminal offences”, The Official Gazette of the Republic of Croatia
“Narodnenovine”No. 151/03, 110/07 and 45/11, Article 4, ,,The legal person shall be punished for a
criminal offence of a responsible person if such offence violates any of the duties of the legal person or if
the legal person has derived or should have derived illegal gain for itself or third person.

Under the conditions referred to in paragraph 1 of this Article the legal person shall be punished for the
criminal offences prescribed by the Criminal Code and other laws prescribing the criminal offences.
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20.000,00 to 8.000.000,00kuna’?2. Instead of a fine the court may pronounce a suspended
sentence on the legal person and simultaneously determine that the fine shall not be
collected if the legal person does not commit another criminal offence within the time
specified by the court, which may not be shorter than one or longer than three years.
Suspended sentence may be pronounced for criminal offences punishable by imprisonment
for a term of up to three years, and the court has imposed a fine on the legal entity in the

amount of up to 50.000,00 kuna.

The legal person may be terminated if it has been established for the purpose of committing
criminal offences or if the same has used its activities primarily to commit criminal offences.
There is also a possibility for security measures to be imposed, such as : ban on performance
of certain activities or transactions, ban on obtaining of licenses, authorizations, concessions
or subventions, ban on transaction with beneficiaries of the national or local budgets, and

confiscation.

According to the research of Croatian Bureau of statistics, in the period from 2005 to 2009,
criminal offenses against sexual freedom and sexual morality created only less than 10 % of
the total lawsuits and condemnations for responsibility of legal persons for the criminal

offences!?.

xxv. Regarding the crimes related to child pornography, the special objects, resources,
computer programs or data meant, adapted and used for the perpetration of the criminal
offense and to make it easier to perpetrate it shall be forfeited and the objects that are the
result of the perpetration of the criminal offense shall be forfeited and destroyed. The
Article 79 states generally that the security measure of forfeiture may be ordered with regard
to an object which was designed for, or used in, the perpetration of a criminal offense, or

came into being by the perpetration of a criminal offense, when there is a danger that the

122 Ibid., Article 10, ,,If the criminal offence is punishable by imprisonment for a term of up to one year, the
legal

person may be punished by a fine of 5.000,00 to 5.000.000,00 kuna.

If the criminal offence is punishable by imprisonment for a term of up to 5 years, legal person may be
punished by a fine of 10.000,00 to 6.000.000,00kuna.

If the criminal offence is punishable by imprisonment for term of up to 10 years, legal person may be
punished by a fine of 15.000,00 to 7.000.000,00kuna.

If the criminal offence is punishable by imprisonment for a term of up to 15 years or by long-term
imprisonment, the legal person may be punished by a fine of 20.000,00 to 8.000.000,00° kuna.

125Croatian Bureau of statistics, ,,.Analysis of Responsibility of legal persons for the criminal offences 2005. — 2009.
Zagerb, 2010.
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object will be used again for the perpetration of a criminal offense or when the purpose of

protecting the public safety, public policy or moral reasons.

The state doesn't mention protection of bona fides third parties. However, Articles 30 — 32talk

about mistake of law and mistake of fact, and in certain cases protect the perpetrator.

Article 30 states a perpetrator does not act intentionally if at the time of the perpetration of a
criminal offense he is not aware of one of its material elements .If that mistake was
avoidable, perpetrator shall be punished according to rules of negligence, if the Code

prescribes punishment for such an offense also when committed by negligence.

Article 31states that the perpetrator shall not be punished for intent if at the time of the
perpetration of a criminal offense he mistakenly assumed that the circumstances existed,
which, had they actually existed, would have rendered his conduct lawful. If that mistake was
avoidable, perpetrator shall be punished according to rules of negligence, if the Code

prescribes punishment for such an offense also when committed by negligence.

Article 32 states that the perpetrator who, at the time of committing the criminal offense,
doesn’t not know and was not required to know that the offense is prohibited, shall not be

culpable. If that mistake is avoidable, the punishment may be mitigated.

For now there isn't any special fund for financing prevention or intervention programmes,

apart from the ones conducted by NGO-s.

xxvi. There are two Articles that sanction the crimes committed within the family or within
the close environment of the child, and those are previously quoted articles 159 and 166.
The state steps in when parents do not follow the rules and regulations of the Family Act,
i.e. when they do not exercise their rights and fulfil their responsibilities towards children.
The benefits and interests of the child in such cases are being protected by the social welfare
centre and the court in an extra-contentious procedure. Only rarely children themselves can
identify that their rights are being infringed. And the situations when the children
themselves notify the state institutions about it are even rarer. Having this in mind, the

Family Act stipulates that “every person is obliged to notify a social welfare centre about
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infringement of the child’s rights, especially about all forms of physical or mental violence,

sexual abuse, neglect or negligence, abuse or exploitation of the child.”124

Immediately upon receiving such information, a social welfare centre is obliged to examine
the case and take measures for the protection of the child’s rights. In some cases the social
welfare centre shall implement some of the preventive measures towards parents for the
protection of the child’s rights; and sometimes, when the situation demands, it shall notify
the court about the infringement of the child’s rights. The court shall then decide in extra-
contentious procedure whether to impose more repressive measures upon the parents. The
implementation of some of these measures shall include the cooperation with the police

authorities, state attorney or ombudsperson for children.

Most of the measures for the protection of the child’s benefits and interests are of personal
nature; since the children are dependent on their parents, and being one of the most
vulnerable groups in society. Some of personal measures are: a warning to the parents of the
errors and omissions related to the care and raising of the child, supervision over the
exercise of parental care and revocation of the right of the parent to live with the child and
raise it. In addition, there are measures for the purpose of protecting property interests of
the child; such as a request from the parents to render accounts for managing the child’s

property and the incomes of the child.

Less rigorous measures are of preventive character and implemented by the social welfare
centre, in cases when parent does not significantly neglect the child’s upbringing, raising and
education. If, however, a parent abuses or gravely infringes parental responsibilities and
duties more rigorous measures shall be applied, by the court in an extra-contentious

procedure.

124 Family Act, Official Gazette 116/2003, Zagreb, article 108(1)Every person is obliged to notify a social
welfare centre about infringement of the child’s rights, especially about all forms of physical or mental
violence, sexual abuse, neglect or negligence, abuse or exploitation of the child. (2)After the reception of
the notification, the social welfare centre has to examine the case and undertake measures for the
protection of child’s rights. (3)If the social welfare centre has received this notification from the other
authority or institution, it is obliged to inform that authority or institution about the undertaken measures.
(4)The court where the misdemeanour or criminal proceedings against the violation of child’s right is held,
has to inform the social welfare centre and the court (which is competent of pronouncing measures for
protection child’s rights) about instituting proceeding.

125 Alin¢i¢, M.; Hrabar, D.; Jakovac-Lozi¢, D.; Kora¢ Graovac, A.: Family Law, Official Gazette, Zagteb, 2007,
p. 282-285.
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However, among the other institutes, it is also important to emphasize the role of the
ombudsman for children, who was introduced by the Law on the Ombudsman for children
in 2003. The main goal of his work is protection and promotion of children's rights
according to the croatian regulations and international Treaties, but he is also entitled to
warn the public about their violation and therefore undertake required measures.!? The State
also protects children's rights by appointing children's parents as a «guarantors».The
«guarantor», in this case, is a person who guarantees that children's rights will not be
violated, and that the harmful consequence will never happen. Otherwise, they will suffer

more severe punishment.

3 CRIMINAL PROCEDURE

3.1 Investigation

1. “The best interest of the child” is a criterion for treating a child and making decisions
regarding him/her established by the Convention on the Rights of the Child. Following the
Convention, the best interest of the child should be a priority regardless of actions being
taken by public or private institutions of social care, courts, administration or juridical

bodies.??

The Criminal Procedure Act in Article 43 stipulates that the victim of crime has right to
psychological and other specific assistance and support of the body, organization or
institution providing help to victims of crime according the law, right to participate the
criminal procedure as a damaged party and other rights established by law. Besides that, the
victim - child or minor - has right to get an attorney who will be paid by state budget, right
for his/her personal data to be kept secret and right for public to be excluded from the
process. The court, state attorney, investigator and the police should treat the child or
younger minor, the victim of crime, very tactfully bearing in mind his/her age, personality
and other circumstances to avoid harmful consequences for child’s or younger minor’s

education and development.!28

126 Alin¢i¢, M.; Hrabar, D.; Jakovac-Lozi¢, D.; Kora¢ Graovac, A.: Family Law, Official Gazette, Zagreb, 2007,
p. 258.

127 Alin¢i¢, M.; Hrabar, D.; Jakovac-Lozi¢, D.; Kora¢ Graovac, A.: Family Law, Narodne novine, Zagreb, 2007.

128 The Criminal Procedure Act, Narodne novine 121/11, Zagreb, art 43.
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Juvenile Courts Act stipulates that the president of the Court, if he finds it necessary, decides
on assigning the attorney to the damaged party or to the damaged party in the capacity of
accuser to protect his/her legal interest. That decision is to be made upon suggestion of the

investigation judge, namely judge for young people.!®

Minor cannot be questioned in the capacity of witness if he/she is not, due to his/her age
and psychological development, capable of understanding the very meaning of the right not
to witness, but information given by him/her through experts, relatives and other persons in
contact with him/her can be used as evidence. Questioning of minor, especially if he/she is

a damaged party, will be carried out with tact not to harm him/her psychologically.

During investigation questioning is in principle done by video-link. Questions put by judge,
state attorney or defense attorney are presented to the child, in an understandable way, by
expert court collaborator who has previously prepared the child for questioning. During that
kind of questioning the child is to be placed in separate room designed appropriately for
children.

If the witness is a child who is at the same time damaged party, the questioning is to be done
with assistance of a psychologist, pedagogue or similar expert. Investigative judge will order
the questioning to be video and audio taped. It will be done in a room without presence of
judge and other parties. They can put questions through investigative judge and

psychologist, pedagogue or other expert.

If a child or younger minor damaged by one or more following crimes (first degree murder,
infanticide, participation in suicide, illegal freedom deprivation, kidnapping, abuse of public
duty or force, domestic violence, rape, sex with disabled person, forced sex, sex as result of
position abuse, sex with child, acts of indecency, satisfying lust in front of a child or a minor,
soliciting, using children or minors for pornography, introducing pornography to children,
incest, violation of duty to support, taking off child or a minor, change of family situation,
extramarital life with a minor, preventing or not executing decisions for child or minor

protection, trafficking and slavery, international prostitution) is questioned in the capacity of

129 Juvenile Coutts Act, Narodne novine 84/11, Zagreb
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the witness, questioning can take two sessions at the most and is done with assistance of

psychologist, pedagogue or other expert.

Children and younger minors in a capacity of damaged party can be questioned in their own
premises or some other venue they stay in or in a centre for social care instead in the Court.
When child or younger minor has been questioned in previously described way, his/her

statement will be read or reproduced at the trial.

Data collected by audio-visual devices will be destroyed after 5 years starting from the date

of final judgment.

Furthermore, if a minor is questioned in the capacity of witness, the court chamber may
order for him/her to be questioned outside the heating by its president or a judge, member
of the court chamber. It can also be decided to do it by the local investigating judge

regarding the region the witness or the expert is from.

Limited number of interrogation of a child is legally stipulated only regarding court
procedure — it understands two interrogations for a child or younger minor at the most. But
in reality it does not mean that a child will be interrogated about the crime actually just two
times, as we know that the court procedure is preceded, as already mentioned, by police

investigation.

Data about minor participating in the court procedure is considered a secret and everybody

or person knowing these data are to keep them confidential.

Any time, from the very beginning to its closure, the court chamber may exclude the public
entirely or just for one part of the hearing according to its own decision or according to
suggestion of the parties participating the court procedure due to protection and well-being
of the minor. If a minor is present at the hearing in the capacity of witness or a damaged
patty, he/she will be asked to leave the courtroom as soon as his/her presence is no longer

necessary.30

130 http:/ /www.antikorupcija.ht/Default.aspxrsec=438
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1. Special police officers for young people are officers trained to work with children and
younger minors regardless of them being perpetrators or victims of crimes against them.
These officers have affinity to work with that group of young people, they are highly
educated, mostly with degree in social sciences; criminologists, social pedagogues,
pedagogues, psychologists, social workers, jurists etc, all of them with special training for
working with minors. The training lasts 6 weeks and is focused, among other things, on
methods and techniques of questioning children — perpetrators of crime. These officers are

authorized to conduct first informative interviews with children and minors.13!

In certain specifically listed offenses some of which are related to children special police
actions are prescribed by Article 332 of the Criminal Procedure Act. These actions may be
taken by the police and confidants who are temporarily restricted of individual constitutional

citizen rights. Actions are as follows:

a) sutveillance and technical recording of telephone conversations and other communications
from distance,

b) intercepting, collecting and recording computer data,

c) entering the premises for the purpose of conducting surveillance and technical recording of
premises,

d) secret surveillance and technical recording of individuals and objects,

e) using undercover agents and informants,

f)  simulating sale and purchase of objects as well as simulating giving and taking bribe,

@) providing simulated business services and concluding simulated legal affairs,

h) supervised transport and delivery of objects of criminal offense.

Specific evidence listed in Article 332 of the Criminal Procedure Act may be stipulated for

crimes committed against children and minors. 132
Special units within the police investigate and analyze child pornography material.

iii. Everybody has the obligation to inform the Center for social care about violation of
child’s rights especially about all kinds of physical and mental abuse, sexual abuse, about
cases of neglecting a child or careless actions regarding him/her, about abuse or exploitation

of a child and the Center needs to take measures to protect the child. If he/she has been

11 http:/ /www.antikorupcija.ht/Default.aspxrsec=438
132 The Criminal Procedure Act, Narodne novine 121/11, Zagteb, art 332.
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damaged by a crime, the Center needs to inform the police or state attorney about it. Every
child or any other person can file a report or ask for help regarding any impropriate behavior

against child. The report can be filed to the following authorities:

1. Center for social care

2. The school; it needs to inform the proper authorities

3. The police (to special police officers dealing with legal protection of children and
minors)

4. Ombudsman for children

5. NGOs dealing with protection of children’s rights

6. State attorney, directly

There are no limitations on possible ways of reporting on misdemeanors or crimes. The
report can be filed by a child-victim, his/her legal representative or any other citizen, legal
person or state body that has information about crime committed. Report can be filed
anonymously or under false name. In general, the report about crime should be taken from
damaged child or his/her parents or legal representative by police officer specialized in
minor delinquency and crimes against young people and family. The report can be filed in
police station, but equally in child’s home or Center for social care if circumstances show
that it is the best way to protect child’s interest and lower secondary victimization. If minor
is 16 he/she can file the criminal prosecution or private charges himself/herself. Minor

under 16 can do it only through a legal representative.!s3

The Criminal Procedure Act in Article 2 stipulates that state attorney has duty to undertake
criminal prosecution if there is reasonable doubt that certain person has performed criminal
act persecuted in a line of duty and if there are no legal obstacles for persecution of the

person involved.!3

iv. Period of limitation depends on the penalty anticipated for specific crime. The Criminal

Act in Article 81. stipulates:

(1) Prosecution is in the state of statute limitation after:

133 http:/ /www.antikorupcija.ht/Default.aspxrsec=438
134 The Criminal Procedure Act, Narodne novine 121/11, Zagreb, art 2.
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- 40 years for crimes subjected to possible punishment of long lasting jail sentence and sentences of longer

than 15 years of imprisonment,

-25 years for crimes subjected to possible punishment of jail sentence longer than 10 years of imprisonment,
-20 years for crimes subjected to possible punishment of jail sentence longer than 5 years of imprisonment,
-15 years for crimes subjected to possible punishment of jail sentence longer than 3 years of imprisonment,
-10 years for crimes subjected to possible punishment of jail sentence longer than 1 year of imprisonment,
-6 years for other crimes.

(2) Criminal prosecution is limited to the crime of genocide (art 88), the crime of aggression (art 89), crimes
against humanity (art 90), war crimes (art 91), and other offenses that do not expire according to the Croatian

Constitution or international law.

(3) If before the expiration of the periods referred to in paragraph 1 of this Article, the first-instance judgment,

limitations for criminal prosecution shall be extended for two years.!3>

The course of limitation is regulated by Article 82. of the Criminal Act and it stipulates that
(1) Limitation of criminal prosecution starts with the day the crime has been committed. If
the consequence characteristic for the crime appears later, statute limitation starts from that

moment.

(2) Time in which criminal prosecution is not possible or it cannot go on is not incorporated

in limitation.

(3) For crimes referring to in Criminal Procedure Act 1: slavery (art 105 (3)), trafficking (art
106 (2 and 3)), murder (art 110), murder in the first degree (art 111), death (art 112(1)),
assisted suicide (art 114), mutilation of female sex organs (art 116), heavy physical injury (art
118), very heavy physical injury (art 119), heavy crimes against sexual freedom (art 154
(1)(2)), sexual abuse of a child under age of 15 (art 158), sexual abuse of a child older than 15
(art 159), soliciting of a child (art 162), using child for pornographic materials (art 163), using
child for pornographic shows (art 164), heavy crimes of child sexual abuse and exploitation
(art 160), facilitating extra marital life with a child (art 170), abandoning family member in a

difficult situation (art 171), abandoning a child (art 1706), neglecting and violating child's

135 The Criminal Act, Narodne Novine 125/11, Zagteb, art 81.
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rights (art 177) committed against the child the statute limitation starts with the moment the

victim becomes of age.

The Criminal Act stipulates that limitation of prosecution for crimes committed against
child and minor cannot become effective until child or minor becomes of age. That
stipulation gives possibility for child or minor to start the criminal prosecution of the
perpetrator once he/she becomes of age independently of his/her parents or legal

representatives. 13

The Criminal Procedure Act stipulates in Article 3 that doubt regarding the existence of the
facts which constitute the elements of the definition of the criminal offence, or which are
conditions for the implementation of a certain provision of the criminal law, shall be decided
in favour of the defendant.!”” If the case refers to a minor, his/her guardian is informed and
he represents him/her. If the person is of age, he/she can represent himself/herself. If some
doubts about the age of a person or if there is no document about it, the person will be

considered to be a minor and will be given a representative.

vi. Ministry of Internal Affairs is the main institution responsible for recording and storing
data for convicted offenders. Data are stored separately in both electronic system and in
paper filest. Currently, regulation of transmition of the data is in the process of alighment
with the acquis communaitare and soon Republic of Croatia will be part of the European
Criminal Record Information System what will ensure better cooperation in finding and
processing the criminal offenders. So far the cooperation between Croatian authorities and
authorities in foreign countries in this matter was also satisfied and transmition of data was
usual, but sometimes it lasted very long due different and sometimes very difficult
preconditions. By transmition of data authorities completely respect protection of personal
data. Informations are available only to authorized bodies and institutions (courts, state
prosecutor offices and ministries upon request for certain procedures). If some other

institutions request informations, e.g. schools when employing teachers or jails when

136 The Criminal Act, Narodne Novine 125/11, Zagteb, art 82.

137 The Criminal Procedure Act ,Narodne novine 121/11, Zagteb, art 3(2)

138 Dana contains the following informations: personal informations, information about the conviction,
criminal offence, about sanctions and about changes in the conviction.
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employing guardians, Ministry of Internal Affairs gives only information if persons was

criminal offender or not without any details.
3.2 Complaint procedure

vil. The first stage of the criminal procedure are the preliminary proceedings within which
evidence is collected about possible criminal offence and its perpetrator in order to decide
whether to try the suspect or drop the charges. The preliminary proceedings, consequently,

include criminal prosecution, investigation and indictment.!?

Criminal prosecution begins with filing a criminal application with the public prosecutor.
«Applications filed with a court, the police or a public prosecutor lacking the proper
jurisdiction shall be accepted and immediately forwarded to the public prosecutor with

proper jurisdiction.»!4

Accepted criminal applications are registered with the Register of Criminal Applications.
Thereupon, the inquiry into the criminal offence begins i.e. information is detected and
collected about possible criminal offence, its perpetrator and other circumstances relevant to
the procedure. The inquiry into the criminal offence is followed by a preliminary
(evidentiary) hearing conducted by the investigating judge, at which witnesses are
interrogated who are protected under international law and cannot be interrogated at the
trial, or witnesses who could alter their testimony under influence. In addition, the
preliminary hearing enables the presentation of evidence that can be used at the trial, as well

as the evidence that affects the indictment decision.!#

When the inquiry has been completed, there follows the decision on the application by the
public prosecutor. The public prosecutor may issue an order to conduct an investigation if

there is ground to suspect that a crime has been committed for which long prison term is

139 Z. Burdevi¢, S. Glus¢i¢: Criminal Procedure Law: Handbook, Official Gazette, Zagreb 2010, p.45

140 Criminal Procedure Act, Official Gazette 121/11, Zagteb, art 205(3);(1) The report shall be filed with the
competent State Attorney in writing or orally. (2) If the report is filed orally, the person who filed it shall be
warned about the consequences of a false report. An oral report shall be entered in the record and if the
report was conveyed by telephone or using other means of telecommunication, an official note shall be
made. (3) If the report was filed with the court, the police authority or a State Attorney lacking jurisdiction,
they shall receive it and immediately forward it to the State Attorney having jurisdiction.(4) The State
Attorney enrolls criminal applications in the register of criminal applications as soon as they are submitted
except in the cases from art 206 (7)(8) of this act. (5) Minister of Justice perscribes the way of conducting
of the register od criminal applications.

4 Z. Durdevid, S. Gluscié: Criminal Procedure Law: Handbook, Official Gazette, Zagreb 2010, p.48
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prescribed, or a crime to which a regular procedure applies. After the investigation, the

public prosecutor brings charges.

From the arraignment on, the suspect becomes the accused and is entitled to enter a plea to
the charges and evidence against him. On this basis the grand jury decides whether the
charges are justified, and if yes, issues a decision to confirm the charges. At this stage of the
procedure, parties may negotiate the terms for pleading guilty and reaching agreement on
the sanction, which in Croatian legislation is known as settlement or agreement between the
parties. Settlement between the parties enables passing a convicting court judgement without

trial, with both parties consenting to the content of the judgement.

When the bill of indictment with the decision of the grand jury and the trial file has been
submitted to the court with proper jurisdiction, the case then enters the stage of trial.
Preparations for the trial (preparatory hearing) are conducted by the president of the trial
chamber. At the preparatory hearing formal things are done relevant to holding the trial,
new evidence is presented that has been collected following the indictment, and items and
documents are obtained that are in the possession of the court or another authority. At the
final stage of the preparatory hearing, the president of the trial chamber determines the time
and venue for the trial, as well as which witnesses and experts to call, and what other

evidence to obtain.

“The main hearing begins with the introductory formalities conducted by the president of
the trial chamber (checking the identity of the accused, whether he/she was provided
written information about his/her rights, preventing consultations between the parties and
witnesses or experts...). This is followed by the reading of the suit claim and the plea of the
accused, and the opening statements of the parties, and presentation of evidence.”1®2
Evidence at the hearing is presented in the following order: evidence of the prosecution,

evidence of the defence, evidence of the prosecution to rebut the claims of the defence,

142 Criminal Procedure Act,Official Gazette 121/11, Zagteb, art 413(1)When the president of the council
determines that all summoned persons have appeared, when the panel decides to hold the trial in the
absence of some of the summoned persons or when the panel decides to postpone a decision on such
issues, the president of the panel shall call on the accused to give his personal data, except data about prior
convictions in order to determine his identity.(2) Presiding judge will determine if the defendant has
received and understood the written ,,instruction on rights“.If the defendant did not receive the
minstruction on rights®, the president of the council will pr