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PREFACE

Preface
The International Legal Research Group on Renewable Energy is the result of the hard work of
many individuals all over the European continent, from law students to our academic supporters
from every corner of our part of the earth.
The main aim of the paper was to analyse the renewable energy policies and legislative framework
set up by EU Member States and non-EU countries, and ascertain what measures are being taken
on the national (and international level). This also allowed for researchers to broaden their
knowledge in this vast field of law, as well as hone their legal writing skills; both will prove to be
invaluable assets throughout their career.
The report will start with the acknowledgements, to thank the abovementioned individuals for
their time and passion. After this, a short explanation follows of what ELSA is and what Legal
Research Groups are.
After this, our readers may find the Academic Framework – the set of questions all National
Researchers have set out to answer. The Framework is then followed by the reports from each
participating country, in alphabetical order.
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ABOUT ELSA

About ELSA
1. What is ELSA?
ELSA is a non-political, non-governmental, non-profit making, independent organisation which
is run by and for students. ELSA has 44 Member and Observer countries with more than 375
Local Groups and 69,000 students. It was founded in 1981 by 5 law students from Poland, Austria,
West Germany and Hungary. Since then, ELSA has aimed to unite students from all around
Europe, provide a channel for the exchange of ideas and opportunities for law students and young
lawyers to become internationally minded and professionally skilled. Our focus is to encourage
individuals to act for the good of society in order to realise our vision: “A just world in which there
is respect for human dignity and cultural diversity”. You can find more information on elsa.org.

2. Legal research groups in ELSA
A Legal Research Group (LRG) is a group of law students and young lawyers carrying out research
on a specified topic of law with the aim to make their conclusions publicly accessible. Research
Groups from ELSA’s member countries are created to extensively research a particular framework
in their national context, after which all the reports are collected and compiled by ELSA
International.
Legal research was one of the main aims of ELSA during our early years. When ELSA was created
as a platform for European cooperation between law students in the 1980s, sharing experience
and knowledge was the main purpose of our organisation. In the 1990s, our predecessors made
huge strides and built a strong association with a special focus on international exchange. In the
2000s, young students from Western to Eastern Europe were facing immense changes in their
legal systems. Our members were part of such giant legal developments such as the EU expansion
and the implementation of EU Law. To illustrate, the outcome of the ELSA PINIL (Project on
International Criminal Court National Implementation Legislation) has been the largest
international criminal law research in Europe. In fact, the final country reports have been used as
a basis for establishing new legislation in many European countries.
The results of our more recent LRGs are available electronically. ELSA for Children (2012) was
published on Council of Europe's web pages and resulted in a follow up LRG (2014) together
with, among others, Missing Children Europe. In 2013, ELSA was involved in Council of Europe's
‘No Hate Speech Movement’. The final report resulted in a concluding conference in Oslo that
same year and has received a lot of interest from academics and activists in the field of
discrimination and freedom of speech. The results of the LRG conference, a guideline, have even
been translated into Japanese and were presented in the Council of Europe and UNESCO!

3. What is the Legal Research Group on Environmental Law?
This International Legal Research Group was the product of more than 350 applications from
over 34 countries, following a call from ELSA International for young lawyers and law students
to stand up and write about environmental law. With comparative research of this scale, ELSA
aims to foster mutual understanding amongst those shaping the future of law.
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The report coincides with the conclusion of the three-year International Focus Programme of
ELSA. The International Focus Programme (IFP) aims to focus the attention of the young legal
world on relevant topic, and extensively educate its members on this topic factor the duration of
these years.
The International Focus Programme on Environmental Law featured many wonderful feats of
cooperation, such as an online conference/webinar on Environmental Law with the Council of
Europe, the creation of a special edition of the ELSA Law Review focused on environmental law,
several International Conferences and much more. This report, serving to look closely at the link
between environmental law and energy law, is now one of such highlights.
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ACADEMIC FRAMEWORK

Academic Framework
1.
2.
3.

5.
6.
7.

Does your country have energy and/or environmental strategy policies?
Is your country an energy producing, consuming or transiting jurisdiction?
Is your country a party to any international energy treaties and any other international
arrangements that might have a direct or indirect impact on the domestic energy sector?
4a. If your country is a Member State of the European Union, please provide a concise
analysis of the extent to which your country’s renewable energy and environmental
laws and regulations are compatible with EU law.1
4b. If your country is not a Member State of the European Union, please give a concise
description of any policy or legal arrangements that have been made between your
country and the EU as far as renewable energy and environmental protection are
concerned.2
Has your country been involved in any international or regional energy or environmental
legal disputes?
Please give a full description of the main domestic energy and environmental legislation in
your country, including relevant case law if available.
Has your country adopted any policy or legislation to promote and protect renewable energy
infrastructures and production?

This chapter is available for the following countries: Cyprus, Finland, Germany, Greece, Hungary, Ireland, Italy,
Latvia, Lithuania, Malta, the Netherlands, Portugal, Romania, Slovenia, Spain, Sweden, United Kingdom.
2 This chapter is available for the following countries: Albania, Azerbaijan, North Macedonia, Norway, Russia, Serbia,
Turkey, Ukraine.
1
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1. Does your country have energy and/or environmental strategy policies?
There are several projects related to renewable energy production. The Albanian state has given
the freedom to private initiatives that relate mainly to the implementation of solar panels in
apartments or service units.
Following healthy and environmentally friendly policies in Albania, electric machines are being
used today more than ever before. However, this process still has many unused capacities. Albania
has approved three major foreign renewable energy projects: project "AquaNEX", project "LED"
and project "SEADRION".3 The main objective of SEADRION project is to identify benefits and
barriers associated with the use of the technology and to find a system solution designed to
improve the use of the seawater heat pump technology and to make the building's energy selfsufficient and independent of the fossil fuels.4
Renewable energy, through the implementation of these projects, will have an even greater role in
Albania. Its capabilities are intensified. Increasing such resources would have far less cost on the
environment and on the other hand, would reduce the need for energy from traditional sources.
Renewable energy has an implementation cost that is sometimes higher than investing in other
energy sources, but it is scientifically proven that it gives cost advantages in the long term,
compared to the other classic sources. Therefore, renewable energy sources bring financial benefits
in the long run. In this regard, Albanian law seeks to promote the development of the electricity
market from renewable sources. All these three major renewable energy projects are following the
projections set out in the law. Their extension to rural areas would serve the national targets set by
the law. All three of these projects, as well as any other in the future, domestic or foreign projects
related to renewable energy, have the advantages created by Albanian law regarding the
transmission and distribution of electricity from renewable sources. Suppliers of energy from
renewable sources are prioritised over other classic suppliers in terms of access to the grid.
Meanwhile, if they produce more energy than they need, this energy is deposited in the public
system.
The use of environmentally friendly sources complies with several other objectives, such as
efficient energy use saving more and removing the obstacles in the energy market. All these
objectives are in full harmony with the purposes of the Law "On Energy Efficiency".5 In general,

Foreign Renewable Energy Projects, announced by the National Agency for Natural Resources, in
<http://www.akbn.gov.al/>.
4
SEADRION Project, published in the National Agency of Natural Resources, link:
<http://www.akbn.gov.al/httpsseadrion-adrioninterreg-eu/>.
5 Article 1, point a, of Law No.124, dated 12.11.2015 "On Energy Efficiency".
3
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the objectives set out in different laws to promote renewable resources aim at moving in parallel
with each other and approaching the international definitions to which Albania is seeking to go.
The National Action Plan for Renewable Energy Sources is the main Albanian national strategy
adopted by relevant bodies. This project has a significant importance. In addition, Albania has
recently developed energy strategy policies. Different government reports show that. Albania has
adopted the Law on Promoting the Use of Renewable Energy from Renewable Resources. This
national law sets national targets, provides support schemes for priority producers, and undertakes
to develop a National Action Plan for Renewable Energy Sources, which is reviewed every two
years.6 Albania has followed the definitions set out in Directive 2009/28 / EC of the European
Parliament and of the Council of 23 April 2009, on the promotion of the use of energy from
renewable sources. It stipulates that each Member State shall adopt a national renewable energy
action plan. The national renewable energy action plans shall set out the national targets for the
share of energy from renewable sources consumed in transport, electricity, heating and cooling in
2020.7 The Albanian Government has approved the adoption of the National Action Plan for
Renewable Energy Sources 2018-2020. On one hand, this plan is an expression of the obligations
that Albania has undertaken through the signing of international agreements, but on the other
hand, sets clear objectives, which determine the path the country should follow in this regard.
Albania intends to have fully aligned legislation in line with the EU Acquis Communautaire, where
all energy-intensive sectors meet the standards set out in the chapters of the Acquis Communautaire.8
The Council of Ministers has approved the adoption of a methodology for determining the
purchase price of electricity produced from small renewable sources of sun and wind.9 In this
decision of the Council of Ministers, Albania's national target for 2020 is redefined. This goal is
the installation of 750 MW HECV, 30 MW wind generators and 50 MWp solar PVs. Albania has
taken care that the business legal framework is in the same path with the EU legislation and is
taking steps towards this objective. Albanian law, regarding investments in renewable energy,
guarantees equal and impartial treatment to both foreign and domestic investors.

2. Is your country mainly an energy producing, consuming or transiting
jurisdiction?
Albania is a country that produces energy. The main energy is based on hydro reserves and
hydropower work. It holds the main aspect of the power grid. However, only 35% of the potential
for hydropower is utilised.10 This shows how much opportunity there is to exploit in this sector.
With proper investments and increased capacity utilization, Albania would create much more
Article 5 of Law No.7 dated 02.02.2017, "On promoting the use of Renewable Energy from Renewable Resources".
Article 4 "National renewable energy action plans", Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC, published in the Official Journal of the European
Union, L 140/16, 5.6.2009.
8 Point 1 of the Council of Ministers Decision No.179, dated 28.03.2018.
9 Decision of the Council of Ministers No.369 dated 26.04.2017.
10
Renewable Energy Report, dated 20.04.2018, Albanian Investment Development Agency.
<http://aida.gov.al/faqe/renewable-energy>.
6
7
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energy, which would be a potential source of export. The largest energy producer in Albania is
KESH sh.a. It is a company with full state capital and is responsible for large-scale national energy
production. Private electricity production is realised by several small local companies that have
acquired this right after being licensed from the Albanian state. These are generally private HPPs
and those granted by concession. Some statistics show energy production. During the third quarter
of 2018, the available electricity increased by 3.1%. Domestic production in this period almost
quadrupled, reaching 1.630 GWh. During this period, public power plants produced 1,304 GWh
of electricity.11 This is favoured to some extent by natural phenomena. Since rainfall has increased
during the autumn and winter season, the hydro reserves have had much more volume and more
energy has been produced. Regarding the situation with other renewable sources of energy, Albania
is still in the first steps. In addition, there are no up-to-date, exact data on the proportion between
renewable and non-renewable sources, but Albania is working in this direction to provide more
information, related to national projects. On the other hand, the European Union is seriously
considering the importance of the production of energy, in general and renewable energy, in
particular. In 2016, electricity generation from renewable sources contributed more than one
quarter (30%) to total gross electricity consumption in the European Union (EU). Hydropower is
the most important source, followed closely by wind power and then solar power.12
Albania, like any other country, is a consumer of energy. As the country is heavily based on hydro
deposits, Albania creates large volumes of reserves in the winter season. In cases where there is a
lot of rainfall, Albania exports energy, with the aim of gaining and maintaining the maximum levels
and capacity of hydropower plants. In the summer season, when the precipitation decreases or the
country experiences a drought season, Albania imports energy, as consumption rises sharply.
However, energy is a service that is consumed in any period of the year, even though at certain
moments there is a higher level. According to a study of domestic consumption of electricity,
excluding consumers with zero monthly consumption, the average specific consumption is 271.7
kWh/Month. The average factual consumption that considers non-technical losses (759 GWh),
results to 365.9 KWh/Month.13 In 2018, Albania did not import energy.14 In 2017, the situation
was somewhat different. Albania has resorted to maximum domestic reserves even during the
summer, to spend as little as possible on imports. However, OSHEE realised the purchase of
energy from imports in May, to 173 269 MWh.15 In the coming months, Albania has contracted
the purchase of energy only when the internal hydro reserves have fallen sharply. This shows that
consumption in the country is significantly increased during the months of drought, which is also
due to the Albanian Mediterranean climate, with a hot and dry summer.

Electric Energy Balance: July, August, September - 2018, Institute of Statistics of the Republic of Albania.
<http://www.instat.gov.al/media/4967/bilanci-i-energjis%C3%AB-elektrike-tr-iii-2018.pdf>.
12 Eurostat News, Product code: DDN-20180921-1, published on 21-Sep-2018.
13 Lavdi Konjari, Head of Tariff Sector, ERE Conference "Sector of Energy in Albania, challenges and regulation",
Tirana on 07.10.2010.
14 According to the Albanian Power Corporation, <http://www.kesh.al/info.aspx?_NKatID=1244>.
15 Information on electricity trading, dated 03.07.2017, Electricity Distribution Operator.
11
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Albania is also a transit country of energy. Albania has ratified an agreement on the Trans Adriatic
Pipeline (TAP project).16 The TAP pipeline is a project of strategic importance for all the countries
where it penetrates. This project is related to the construction of an efficient, safe and sustainable
pipeline system, which is produced in the Republic of Azerbaijan and then passes to several regions
in the territory of Albania and beyond the Adriatic Sea for distribution to Italy.17 Albania plays an
important role in this project. Albania becomes a central transit country for the energy security of
the European Union. Albania's role is to promote and protect its investment in the pipeline system
and to maintain efficient, secure, sustainable and predictable construction, ownership and
operation of the pipeline system within the territory of the Republic of Albania. This project is of
national importance and in the national interest of the Republic of Albania. The TAP pipeline has
some benefits for Albania. It will bring possible supplies of natural gas, fiscal revenue from
customs duties, VAT on import, etc., and other economic benefits. Albania has the potential for
further cooperation regarding future energy projects, including those related to gas storage. In
respect of clean energy, this project has as its object any hydrocarbon, which is extracted from the
groundwater in its natural state and is gaseous at normal temperature and pressure.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Albania is a party in international energy treaties and other international arrangements that have a
direct impact on the domestic energy sector. International agreements have imposed on Albania
the approximation of legislation and the assumption of common obligations. In terms of the
European aspect, for all countries, there is a common 2020 target of 10%, for the share of
renewable energy in the transport sector. This element is very positive, as it extends renewable
energy to other channels, such as the transport sector or other areas that are now covered by
classical energy sources. In the European context, progress has been made in relation to renewable
energy that serves for heating and cooling. In 2010, renewable energy for heating and cooling in
the EU-27, accounted for 14.3% of total energy used for heating and cooling. This is a significant
increase from 9.6% in 2004. Increases in industrial sectors contributed to this growth.18 Albania
has also adopted the Kyoto Protocol. It has set new obligations related to environmental issues
and carbon emissions. On the other hand, the Treaty on the Establishment of the Energy
Community is the most significant international obligation that Albania has received in the
framework of energy promotion and development. It sets obligations, but it is also an agreement

Law No.116, dated 15.4.2013 "On ratification of the agreement with the government of the host country between
the Republic of Albania, acting through the Council of Ministers, and Trans Adriatic Pipeline Ag, regarding the project
of the Trans Adriatic Pipeline (TAP project) and the agreement between the Republic of Albania, represented by the
Council of Ministers, and the Trans Adriatic Pipeline Ag, regarding the Trans Adriatic Pipeline project.
17 Point A of the Preamble to this Settlement.
18 Eurostat 44/2012, Environment and energy, Author: Marek .TURC, Renewable energy, Analysis of the latest data
on energy from renewable sources, Accounting for renewable energy for heating and cooling.
16
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that offers stability from the standpoint of energy and guarantees in case of emergencies, or cases
of disorder.
Albania has adhered to the Treaty on the Establishment of the Energy Community.19 According
to the definitions in this treaty, a stable regulatory and market framework should be created, which
will enable the attractiveness of investments. The focus is also the creation of a regulatory space
for the energy trade of the network and the increase of the security of supply of the single
regulatory space. The treaty aims to create a sustainable investment climate in which gas reserves
can be developed in Caspian, North Africa and the Middle East, and domestic reserves of natural
gas, coal and hydropower can be used. The treaty also aims to improve environmental situations
and promote the use of renewable energy.
Albania, as a contracting party, has generally taken all appropriate measures to ensure fulfilment
of the obligations that it has undertaken through this Treaty. This treaty has dictated the domestic
law in Albania recognizing and respecting the Acquis Communautaire for energy and the
environment. Albania also has the obligation to contribute to the Energy Community budget.
In compliance with international obligations, Albania has adopted the National Energy Strategy
2018-2030.20 It sets several objectives, among which: continuing to reduce losses; the continuation
of the increase of energy collections; increasing the contribution of primary energy sources at the
level of 52.5%, in 2030 and the opening level of the electricity market to reach 100%, by 2025.
Meanwhile, despite being part of the Treaty of Energy Community, the right to autonomy in
setting the conditions for the use of energy resources is guaranteed for Albania and other countries.
This treaty sanctions common obligations to take measures to prevent damage to the environment
and to preserve natural resources. It promotes the production of electricity from renewable sources
in the national energy market. The treaty imposes as a duty towards states, to approve the national
general plans and oriented Albania in general, towards the development of alternative sources of
energy use. Albania is a member of the Kyoto Protocol. As agreed in this Protocol, Albania shall
ensure that its aggregate anthropogenic carbon dioxide equivalent emissions of the greenhouse
gases do not exceed their assigned amounts.

4. If your country is not a Member State of the European Union, please give
a concise description of any policy or legal arrangements that have been
made between your country and the EU as far as renewable energy and
environmental protection are concerned?
Albania is a member of the Energy Community21, an international organization, which brings
together the European Union and its neighbours in order to create an integrated pan-European

The treaty became part of national law, following the adoption of Law No. 9501, dated 03.04.2006.
Approved with Decision No. 480, dated 31.07.2018. Link: <http://www.kesh.al/admini/PdfLinks/86.pdf>.
21 Law no. 9501, dt. 03.04. 2006, "On the ratification of the Treaty establishing the Energy Community".
19
20
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energy market.22 Albania has been part of this organization since 1 July 2006, where it was
promoted for its efficient use of renewable energy.
Albania has made progress towards the 38% renewable energy target for 2020.23 This can be
considered as progress, given the fact that Albania has no tradition in producing this kind of
energy.
To achieve this goal, there is a need to take the quickest steps in the production of renewable
energy. This can be achieved by increasing human capacities and investing in resources.
Albania's objectives regarding renewable energy are provided by law no. 7/2017 to promote the
use of energy from renewable sources:
Part of
Albania's
Renewable
Energy in
2009

Average for
2011-2012

Average for
2013-2014

Average for
2015-2016

Average for
2017-2018

Albania's
renewable
energy target
for 2020

31.2%

32.6%

33.2%

34.3%

35.6%

38%

Based on the table above it can be noted that the average of renewable energy produced in Albania
has been gradually increasing from 2009 to 2018. The goal for 2020 is to reach an average of 38%,
a target that could only be achieved if the average growth continues to increase at this rate.
In the framework of the pan-European market creation, Albania adopted a new law in 2016 on
Energy Performance of Buildings, including provisions for incorporating renewable energy
technologies in newly built or renovated buildings to transform them into nearly zero-energy
buildings.24 This law is issued with a view improving the energy performance of buildings through
climate and building conditions.
In November 2017, the Government adopted a revised methodology setting the tariffs for existing
priority producers to address overcompensation under the existing scheme and ending the period
of instability for current investors in hydropower capacities.25
The latest achievement was the completion of the first-ever renewable energy support auction in
the Energy Community in November 2018.26
Albania managed to organise the first auction of renewable energy production for the creation of
a photovoltaic plant in the Akernia region near Vlora.27
The winning bid sets an energy price of 50 MW in the amount of 59.9 Euro / MW for 15 years
and an additional capacity of 50 MW (100 MW in total) without support for energy purchases. The

Energy community <https://www.energy-community.org/aboutus/whoweare.html> accessed 3 February 2019.
Energy community <https://www.energy-community.org/implementation/Albania/RE.html> accessed 3
February 2019.
24 Ibid.
25 Ibid.
26 Ibid.
27 Albanian Telegraphic Agency <http://ata.gov.al/2018/11/15/impianti-fotovoltaik-ne-akerni-komuniteti-ienergjise-pergezon-shqiperine/> accessed 7 February 2019.
22
23
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investment implementation deadline is 18 months.28 However, slowly, by taking such steps,
Albania will gradually be much closer to European countries in the production and use of
renewable energy.
The production of renewable energy and the construction of the infrastructure necessary for its
use requires considerable financial resources, but the state is unable to complete these needs and
to find a solution, such as absorbing funds from international organizations.
Although fundraising is a difficult process with many phases, Albania has reached a memorandum
of cooperation with the European Bank for Reconstruction and Development (EBRD) regarding
the development of solar energy.29
Albania does not have a tradition of producing renewable energy, so in recent years it has begun
to undertake the first projects. Through this memorandum, Albania will be able to benefit from
investments, enabling the increase of solar energy production.
The EBRD will assist the Ministry of Energy and Infrastructure to organise the auction of
photovoltaic production and the opportunity to make investments for the production of solar
energy, selected according to a transparent and competitive process.30
The essence of this memorandum is the investment increase in the production of solar energy in
our country. EBRD finances investments in energy efficiency and renewable energy projects in
cooperation with commercial banks, improving and sustainability of production and distribution
of energy.31
This memorandum of cooperation will promote Albania in the production of renewable energy.
This is because investments in this area will be solved through a transparent and competitive
process, as well as by guaranteeing financial support from the EBRD. If financial inability was one
of the reasons that Albania does not have a tradition in producing renewable energy, this
memorandum of cooperation seems to make it much easier to produce solar energy.
In the framework of the Stabilization and Association Agreement, Albania has adopted the law
no. 124/2015 "On energy efficiency", which is partly aligned with Directive 2012/27 / EU of the
European Parliament and of the Council of 25 October 2012 on "Energy Efficiency, amending
Directives 2009/125 / EC and 2010/30 / EU and repeals Directives 2004/8 / EC and 2006/32
/ EC ". Albania has also adopted law no. 116/2016 "On the performance of energy of buildings"
which is also partly aligned with Directive 2010/31 / EU of European Parliament and Council,
dated 19 May 2010, "On the energy performance of buildings".
Albania has approved the law no. 7/2017 on the promotion of the use of renewable energy
sources, which is partially aligned with Directive 2009/28 / EC of the European Parliament and
of the Council of 23 April 2009 "On the promotion of the use of energy from renewable sources".
Ministry
of
Infrastructure
and
Energy
<https://www.infrastruktura.gov.al/impianti%20fotovoltaik%20i%20akernise%20shpallet%20kompania%20fituese
/> Accessed 7 February 2019.
29 Ministry of Infrastructure and Energy <https://www.infrastruktura.gov.al/mei-berzh-bashkepunim-per-zhvillimine-energjise-diellore/> Accessed 10 February 2019.
30 Ministry of Infrastructure and Energy <https://www.infrastruktura.gov.al/mei-berzh-bashkepunim-per-zhvillimine-energjise-diellore/>Accessed 10 February 2019.
31 Albanian Telegraphic Agency <http://ata.gov.al/2018/11/25/investime-per-energjine-e-rinovueshme-berzhofron-kredi-te-gjelber/> Accessed 12February 2019.
28
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This law aims to promote the increase of energy production from renewable sources in the
function of sustainable development and the protection of the environment. It also aims to meet
the needs of energy in the country and to consider it as an opportunity to export energy across the
borders of the Republic of Albania.
Schemes are introduced to support renewable energy producers above two MW (solar) and three
MW (wind) through a competitive procedure based on the support scheme "contracts for
difference" on top of the market price of electricity.32The law incorporates a net metering scheme
for photovoltaic (PV) or wind energy with a capacity of up to 500 kW.33
Regarding environmental issues, further progress is needed to achieve full compliance with the
remaining crosscutting aspects of the directives on environmental liability, environmental crime
and environmental inspection.34 The lack of a secondary legal framework for environmental
liability and the inappropriate permits and requirements that result are hampering the
establishment of an adequate process and assessment of environmental liability for damage to the
environment.35
Albania has failed to comply with all its legislation with the directives on the protection of air,
water, land or waste management. For this reason, there is a need to make changes in the laws of
the country as well as to undertake policies in these aspects.
Albania is a collaborating country of the European Environmental Agency (EEA).36 The EEA
aims to support sustainable development by helping to achieve significant and measurable
improvement in Europe's environment, through the provision of timely, targeted, relevant and
reliable information to policymaking agents and the public.37
The EEA works closely together with national focal points, typically national environment
agencies or environment ministries. They are responsible for coordinating national networks
involving many institutions.38
This agency is a very important institution that helps states in realising and undertaking effective
policies by providing information on environmental issues. This is done through cooperation with
the national environmental agencies and the Ministry of Environmental, being thus in coherence
with environmental developments and issues.
Albania also is part of The European environment information and observation network, which
is a partnership network of the European Environmental Agency and its member and cooperating

European Commission, 2018 Communication on EU Enlargement Policy, Albania 2018 Report, Strasbourg,
17.04.2018 SWD(2018) 151 final, pg.72.
33 Ibid.
34 European Commission <https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20180417-albaniareport.pdf> Accessed 14 February 2019 .
35 European Commission, 2018 Communication on EU Enlargement Policy, Albania 2018 Report, Strasbourg,
17.04.2018 SWD (2018) 151 final, pg. 86.
36 European Environment Agency <https://www.eea.europa.eu/about-us/countries-and-eionet/intro> Accessed 14
February 2019.
37 European Environment Agency <https://www.eea.europa.eu/about-us/who> Accessed 17 February 2019.
38 Ibid.
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countries. Eionet has become a well-known and trusted provider of high-quality data, information
and assessments for Europe.39
Based on the obligations deriving from the acquis communitaire in the framework of EU accession,
Albania has drafted the Strategy on Integrated Waste Management in accordance with Chapter
27.40This strategy is linked to the obligation to approximate legislation with the European
Commission's Waste Framework Directive (2008/98).
This strategy regulates the management of different waste streams from generation to final disposal
based on an integrated approach in order to avoid and reduce the negative impacts on human
health, environmental protection and adaptation to climate change.41
This strategy aims to solve several problems that waste causes to the environment also aims to
achieve effective environmental waste recycling and the use of renewable resources.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Many cases of international disputes over Renewable Energy or the environment have not been
encountered in Albania; however, we can mention the case of the dispute over the construction
of the Kalivaç Hydro Power Plant and the dispute over the Poçem Hydropower Plant.
Regarding the dispute over the construction of the Kalivaç Hydroelectric Plant, the allegations
raised by the Albanian state are partially won at the International Court of Arbitration of the
International Chamber of Commerce42.
In the dispute in question, an Italian company Hydro S.R.L was granted a concession for the
construction of a hydro power plant, which was not realised by Hydro S.R.L within the prescribed
deadlines, leading to the unilateral termination of the contract by the Albanian government. In
October 2014, the Italian company sent the case to the International Court of Arbitration, seeking
compensation from the Albanian state, claiming that the latter had stopped the construction of
the hydropower. 43Hydro S.R.L requested that Albania pay a compensation in the sum of
&137,235,090, as well as all the costs of the Claimant and the arbitration process.44
The Republic of Albania filed a counterclaim in this process, claiming breach and failure to fulfil
the concession contract by causing a damage of &158,000,000.00. Albania also requested the
payment of interest-delays up to the amount of &12,900,000.00 as well as the legal costs.45
European Environment Agency <https://www.eea.europa.eu/about-us/countries-and-eionet> Accessed 17
February 2019.
40 Ministry of Tourism and the Environment, National strategy of integrated waste management, 30 January 2018,
pg.7.
41 Ministry of Tourism and the Environment <https://www.mjedisi.gov.al/strategjia-e-mjedisit/> Accessed 18
February 2019.
42 Kalivaç Hydroelectric Plant vs Albania, International Court of Arbitration of the International Chamber of
Commerce, Case no. 20564.
43 Central European Financial Observer <https://financialobserver.eu/recent-news/albania-wins-arbitration-overkalivac-hpp-against-hydro-s-r-l/> Accessed 18 February 2019.
44 Ibid.
45
Ministry of Infrastructure and Energy <https://www.infrastruktura.gov.al/en/albania-wins-arbitraryconfrontation-with-hydro-s-r/>Accessed 19 February 2019.
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The International Court of Arbitration ruled that the Italian company had failed to implement the
contract concluded between the parties on time, despite the long period of internal Court disputes.
The Court decided that Hydro S.R.L had to pay to the Albanian state the compensation claimed
by the latter, interest and Court expenses.
As a result, Albania managed to win the case at the International Court of Arbitration versus Hydro
S.R.L which failed to build the Kalivaç Hydropower Plant under the terms and conditions set by
the parties to the contract.
Between the use of renewable energy and the preservation of the environment, there should be a
balance in function of preserving the public interest. Environmental protection is a very sensitive
issue and often conflicts between communities, environmental organisations and public
institutions are encountered in Albania.
Regarding this issue, we can bring to the attention the Poçem hydropower plant, a project that was
cancelled by the administrative Court. The construction of this hydropower plant has had a great
reaction, and at the request of the public and some non-profit organisations, the case has been
brought to Court in the judicial administration.
Their request consisted of cancelling a government-approved project for the establishment of the
Poçem Hydropower Plant. This decision was taken without respecting the legal provisions on the
Environmental Impact Assessment and without conducting a public hearing.
There was no publication of information regarding this decision in the audio-visual media, local
and national media, as this was a national project, setting up information boards etc.46
Failure to comply with the legal procedure has violated some of the principles of environmental
protection such as sustainable development, preservation of natural resources, mutual
responsibility and cooperation, right to information and public participation.47
In the reasoning of the decision, the Court emphasised that the construction of this hydropower
plant had a negative impact on the lives of the inhabitants and the flora and fauna of this area, thus
cancelling the project.
In conclusion, from the viewpoint of the Administrative Court, failure to comply with legal
procedures would lead to the construction of a hydro power plant that would have major
environmental consequences.

6. Please give a full description of the main domestic energy and environmental
legislations in your country, including relevant case law if available.
Despite an already existing range of legislation regarding domestic energy and environmental
issues, what changed in excess of the fall of communism on 11th December 1990 is that these
legislations now are being approximated with EU directives. Although we do not have full and
explicit records for previous legislations during communism in order to make a comparison with
today’s existing legislation it would be natural to presume a common goal of "protecting the
Community of area near Pocem vs Ministry of Infrastructure and Energy,[2017], First Instance of the Administrative
Court , Tirana, no. 1813, pg. 41-42.
47 Ibid, p. 42.
46
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environment at high levels, protecting and preserving, prevention and reduction of risks of life and
health for the residents, improving the quality of life for future generations as well as providing
conditions for sustainable development of the country".48 Aside from this, the procedural part is
important when aiming to reach the abovementioned goals as stated in law No. 10440 where
“determination of requests, liabilities, rules and procedures for assessing significant negative
impacts on the environment that projects might have”49 is the main object of this law.
Every regulation, procedure and every goal must follow several crucial principles such as:50 the
principle of sustainable development, the principle of prevention and taking precautionary
measures the principle of the prevention of natural resources, the principle of substitution, the
principle of mutual accountability and cooperation, the principle “the polluter pays” as well as the
principle of encouraging environmental protection activities.
Given that these principles are to be followed on every action taken by whatever party there must
be an authority to oversee them. This role is played by National Environment Agency (NEA) who
not only is responsible for administering the system of environmental information to the public
and other agencies but is also responsible for the submission of an action plan for regulations that
help protect the environment based on the recent developments to the Council of Ministers who
then signs it or amends it.
It would be needless to doubt the answer to this would be negative. Albanian energy legislation
not only aims to produce energy in the most efficient way in terms of time and expenses it aims
to preserve its environment while doing so. This is seen clearly in law no 138/2013 “On renewable
resources of energy” where the need for electric and thermal energy does not prevail the need to
preserve the nature but instead a common ground if found.
But the main energy legislation in Albania is law No.124/2015 “On Energetic Efficiency” as it is
used quite often as a referring point to many other DCMs as well as electric energy laws that have
come into action later. This law has been amended to align with Directive 27/2017 of European
Parliament and Council “On Energetic Efficiency”.
Another important legislation is law No.43/2015 “For the Electricity Sector” which was amended
to align with Directive 72/2009 of European Parliament and Council “On Common Rules for the
Domestic Electricity Market”. This law regulates relationships in production, transmission,
distribution and power supply activities51 as well as introduces Energy Regulatory Authority of
Albania (ERA) as the authority in charge for any development positive or negative that is related
to energy.
Nevertheless, despite the goodwill of all these legislations mentioned above, Albania has faced
some important issues that arise from the fact that many environmental laws are rather
contradictory and at times oppose themselves, which makes them hard to put to practice and
another reason why judicial processes with environmental basis have a tendency to last longer.

Article 1, law no.10 431, 2011 “On environmental protection”- although a similar goal is written in every
environmental law.
49 Article 2 “On assessment of environmental impact”.
50 Chapter 2 of law no.10 431, 2011.
51 Article 2, law no.10 431, 2011.
48
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Albania is a country with a broad spectrum of opportunities regarding energy resources due to its
many rivers, lakes and two seas and yet its main source of energy is import from producing states.
Domestic energy is produced only by 144 hydropower centrals out of which only eight are major
producers 52(known as HEC). The small ones only work during wintertime as during summer it
rarely rains and they do not come from high ground, therefore, there is not enough flow to put
the central to work so these are the highest months of energy import for Albania. To make up for
this, different private parties have tried to build other HEC on several lakes, but they all have faced
a backlash from environmentalists. Similar to this is the case of HEC of Kalivaç when with the
DCM nr 222 date 24.05.1997 Becchetti Energy Group (BEG) was the winning party to build this
HEC. However, the firm was new, having been founded only 2 years prior and had a financial
capacity of 1 million euro. This HEC was going to be the biggest project of the time with almost
350MW of renewable energy. However, the price for this had an estimated value of 100 million
dollars, a price that BEG obviously could not afford. Therefore, the work never started until 2007
when after a series of fraudulent activities BEG managed to partner up with Deutche Bank AG
who would later make up for almost all the costs of this project until 2011 when they understood
the fraud and backed away from the contract. As a result, the work in this project has stopped ever
since. This situation was sent to International Court of Arbitration from CEO of ex-BEG, now
Hidro SRL, Francesco Becchetti who claimed that Albania had hindered the construction of the
HEC and requested 137.3 million euro compensation. Albania on the other hand countersued the
firm by claiming “despite the goodwill and good faith that characterised Albania in the relation of
the implementation of this concession, the plaintiff has been in breach and failure to fulfil the
concession contract for his fault, thereby causing damage of & 158,000,000.00”. On the other hand,
Albania requested the late payment interests for failure to fulfil the contract in the value of
&12,900,000.00 as well as the fees of this arbitrary process. After listening to both parties, the court
in September 2018 ruled that Mr Francesco Becchetti’s company “Hidro SRL” was to pay Albania
&1,258,642.00 compensation. Albanian Environmentalist in cooperation with the organisation
“Save the Blue Heart of Europe” who have been “fighting” to get Vjosa river recognised as The
First Park of a Wild River in Europe in order to protect its natural beauty and value from any
further construction that might result destructive to this park were rather thrilled to have gotten
another chance. Despite their efforts to keep the construction from happening, the Albanian
government gave the right to build another HEC of Poçem to a Turkish firm.53 This decision also
faced some major backlash due to its positioning in the richest ecologic area of this river. Even
with all the protests and requests to multiple courts based on several environmental laws that
intend to preserve the nature and wildlife, the construction has begun.
Albania’s Council of Ministers (CM) has approved multiple laws regarding production,
management and efficiency of energy sources for both renewable and non-renewable sources.
These law’s main goal is to “help on the economic use of natural resources in the Republic of
Albania” as well as to “promote the use of innovative technology to produce electric and heat

52
53

<http://www.ere.gov.al/doc/2018-07-16-Raporti_Vjetor_2017-v2.pdf>.
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energy from renewable sources”-article 1 of law No. 138/201354. This same article also states that
a rather important goal of Albanian legislation is to reduce the import of energy generated by fossil
fuels55. This is also supported by other laws such as No.7/2017 as well as a Decision of Council
of Ministers (DCM) No.179, 28.03.2018 on “National Plan of Action on Renewable Resources of
Energy in the Republic of Albania”. Furthermore, given that Albania has a rather wide range of
hydro springs this action plan for 2018-2020 intends to make use of these sources in order to lower
future expenses on energy import help as well to provide a safer and cleaner space. This plan is
reviewed every 2 years.
However, each energy law makes a clear and explicit distinction in what a non-renewable and a
renewable source consists of by stating that “energy from renewable resources is energy that is
generated by non-fossil-fuel sources and specifically wind; the sun; aerothermal ,geothermal,
hydrothermal energy; oceanic energy, hydro energy, biomass, gas collected from landfills and
biogas”56. This definition or a similar one is often found in the first few articles where terminology
of the law is explained.
A clear distinction between the production of renewable and non-renewable energy forms is made
in law No.138/2013 “On Renewable Resources of Energy”. Its third article states that energy
produced by renewable resources is to be considered as such only when its origin is from power
plants that only use renewable sources and not fossil fuels of any kind. It pays singular attention
for when this type of energy used in electricity as Albania mostly imports its electrical resources
despite being rather rich in natural and gross resources this due to lack of innovative infrastructure.
These electrical power plants use a small number of fossil fuels when producing energy from
renewable resources. Recently in Albania, the concept of cogenerating implants has been
introduced. These implants ought to produce electric and thermal energy through burning either
natural gas or biomass. However, this appears to exist only de jure as it has not been put to concrete
action.
On the other hand, Energy Regulatory Authority of Albania (ERA) has approved mechanisms that
promote the production of energy via renewable resources such as the tariff of the introduction
of electricity in the network, tax exemption or reduction, tax reimbursement and help on
investments made in this field. One form of these is the feed-in tariff for the “preferred
manufacturers” that have signed the Power Purchase Agreement (a principal agreement that
defines the revenue and credit quality of a generating project). Another requirement is that these
manufacturers must produce electricity from renewable resources, with an installed power of up
to 15 MW for all power plants built by the company. The feed-in tariff is applied through a longterm contract that guarantees that a certain price for electricity is to be paid to these manufacturers
by network system operators. The amount that is paid is set by ERA every year. In the report for
2018, this price was 200 leke57. This is a method used to promote usage of renewable sources not
just for companies but also for small private subjects as it applies to them in a similar way. Although

“On Renewable Energy Resources”.
Paragraph c of the same article.
56 Article 3 law no.7/2017.
57 This price has risen significantly from 145 lek in 2016 in order to promote renewable energy.
54
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this project is new, it has been quite welcomed from Albanian businesses and it seems like this will
continue more on the next years.

6.1. Can any disagreement arise between the manufacturer and the operators?
Of course, it can arise, just like in every contractual agreement. Article 13 of law No. 138/2013
has the solution for them. In its first paragraph, it is stated that these disagreements are to be
resolved through ERA that will have a role like the one of a court. ERA has certain specific
precedents and procedures that are to be followed in the process. Therefore, we will be referring
to Article 23-25 of “Regulation of ERA’s Organisation, Functioning and Procedures58” when
elaborating further on this matter.
In case of a disagreement, the initiating party must provide ERA with clear information regarding:
the parties involved in the process, the illegal action or lack of such, an estimated value of any
financial damages shall there be any as well as any non-financial damage caused by the
abovementioned actions or lack of them, the determination of any correcting actions that could
be taken or assistance/indemnity sought for the caused damage. The other party is notified within
10 days from the day that these files are deposited in the Protocol office of ERA. Now the
institution rules whether any further verification is needed, or a public session must be started in
order to resolve the issue at hand. ERA’s ruling after the session is obligatory for the parties
involved.
Article 6 of law No.138/2013 gives the way to calculate production of energy shares from
renewable resources by dividing the final gross value of the consumption of renewable resources
of energy with the final gross value of the consumption of energy from all resources. This result
is given in percentage. However this final gross value of the consumption of energy from
renewable resources is to be calculated by the sum of these factors mentioned in above stated
article -final gross consumption produced from electrical power plants that produce energy strictly
from renewable resources -final gross consumption produced from power plants that produce
renewable energy to produce thermal energy for heating -final consumption of energy from
renewable resources, used in transport.
If the plants have several resources both conventional and renewable, only the part made of
renewable energy is going to be counted. On the other hand, in this calculation is not going to be
taken into consideration the thermal energy produced by solar systems that exploit energy in a
passive form, where the low consumption of energy is achieved passively from the design of the
building or heat from non-renewable resources. This exception is assigned in order to have a more
accurate final calculation.
Given that Albanian resources on the nuclear field are rather limited, legislation regulating this is
not quite detailed and at times not explicit. However, Albania has ratified several conventions
regarding nuclear safety and management. These conventions, “Convention on Physical
Protection of Nuclear Material”, “Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency”, “Convention on Nuclear Safety”, “Combined Convention on Fuel
58ERA’s

Board Ruling No.96 17.06.2016.
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Safety Management and Safety of Radioactive Waste Management” are ratified during three key
years: 2002, 2003, and 2011 respectively. Their main common goal is to establish a safe
environment for the population by regulating the way nuclear materials are used and/or
transported by cooperating on an international level.
They start with the pre-existing nuclear installations by stating that the contracting parties review
every installation set up until the date of the ratification (of each convention) thereof making sure
of their safety. The elements that make clear of what is to be considered safe and how to achieve
this is only explained on article 4 of “Combined Convention on Fuel Safety Management and
Safety of Radioactive Waste Management” whereas on other conventions this term is left vague.
On the situation where these conditions fall outside the international guidelines the parties either
improve their conditions based on steps set out by domestic laws (in Albania there are no specific
laws for this, but the parties are to be referred to other analogue laws) or steps are taken in order
to close them. Every finding of the parties regarding their installations is put together in a report
that is to be reviewed in a meeting regulated by both conventions every six months.
Before any new installation is made, the parties are to provide every possible resource required to
ensure a safe workplace. First, they must make sure the installation is not near heavily habituated
areas as well as the impact it is going to have in its surroundings, a requirement pointed out in
every Convention. To be specific the legal requirement is that the radiation levels are below the
numbers that are set by international treaties but also taking in consideration other factors for each
country. Secondly, the parties need to review their projects of work and buildings by several
specialists that differ based on the implant’s purpose (e.g. nuclear material used in cell ionisation
for cancer treatment is to also be checked by a doctor). Then the parties are obliged to open a
fund that is to be used for ensuring all these safety measurements. Despite this going without say,
another legal requirement mentioned here is also the high and proper qualification of the staff
working in these implants. In fact, every year Albania signs a Decision of the Council of Ministers
(DCM) where a list of professionals is put for every line of work as well as nuclear specialists.
Finally, the parties are required to have an emergency plan for every installation and this plan needs
to be tested regularly for inside and outside the installation. “Convention on Nuclear safety” (CNS)
goes further by stating that for every plan and their outcomes the authority must be notified but
the public must be warned as well.59
Although the authority mentioned above by the conventions is not set by them directly but let on
the country’s competence Albania’s authorities are the “Radiation Protection Commission”
(responsible for the legal framework as well as further regulations) and “The Institute of Applied
Nuclear Physics” (responsible for every step of the management of nuclear materials as well as
their transportation).
Transboundary transportation of nuclear materials is only regulated in article 27 of the “Combined
Convention on Fuel Safety Management and Safety of Radioactive Waste Management”
(CCFSMSFWM). Some of the main rules regulated are these: -both states need to sign an
acceptance deal for the transportation. -both states’ signature is valid only if the states have similar
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regulations regarding this -a contracting party doesn’t license the transportation of radioactive
waste on a southern destination with a geographic latitude of 60 degrees for temporary or
permanent deposit.
The last chapter of these conventions intends to give solutions to possible disagreements that
might arise. On article 29 of the CNS, the parties are advised to resolve disagreements through
mediation and in case this does not work, it gives the ratifying state competences to resolve them
through its courts. Article 38 of the CCFSMSFWM states that if mediation does not work the
disagreement must be resolved through arbitration by keeping in mind rules and precedents set by
IAEA.
To say that this legislation is now fully perfected would be a delusion as it has many issues, some
of which need immediate attention and especially (in my opinion the most crucial one) the
contradictory of one law with another or itself. Another field in which we lack legislation is the
nuclear one and although this comes from the lack of nuclear resources in Albania, it is not grounds
for such a vague and even non-existing legal regulation of many matters in this field.
However, we cannot deny that this process has been a big step towards becoming a country that
runs on renewable resources. Albania’s institutions such as ERA have introduced several methods
to encourage this such as the feed in tariff or the contracts between a manufacturer and an operator
that have proved successful so far.
Overall, the road towards a “green country” is not simple as it has never been, nor must we expect
it to be, but steps are being taken to ensure this happens.
Task
Necessity
Competent
Period
#
authority /
contracting
party (if any)
Ministry of
Permission to build a
in
any
case
Energy
and
approx. 45 days
1.
RES
Industry
Arrangement of land
in any case
ERA
approx. 60 days
2.
use / ownership rights
in any case accompanied
National Council
Construction permit
with a topographic map of
approx. 60 days
3.
of Territory
the area
approx. 45 days
if further
Environmental impact
Ministry of
assessment is
in any case
4.
assessment
Environment
deemed necessary
the period will be
approx. 95 days
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5.

Permission
forests60

to

in any case if the plant is
located near a forest. Must
use
be requested during the
application for the
construction permit

access

The Directorate of
Forest Service of
the Municipality

approx. 15 days

Electricity
Distribution
System Operator
or the
Transmission
System Operator
under the lead of
ERA

approx. 30 days

ERA

Within 14 days
from the
application date

6.

Network
agreement

7.

Public notification on
the network access
request

in any case

8.

Aggregate small power
plant license

if peak capacity reaches at
least 1MW

ERA

approx. 60 days or
30 days depending
on issues with docs.

The contracting
party prepares it
and a
Municipality
accepts/denies it

_

in any case

9.

Operational agreement

in any case prepared by an
expert

10.

Notification on the
proposed installation
and
the
intended
starting
date
of
commercial operation

in any case in order to
allow any possible
oppositions

The contracting
party

Within 5 days
from the day the
permit has been
granted

in any case

Electricity
Distribution
System Operator
or Transmission
System Operator

approx.60 days

in any case

The contracting
party

Within 10 days
after the permit has
been given

11.

Network
agreement

use

12.

Notification on the fact
of installation and the
start of commercial
operation

60 The data respective to this point might be subject of change as the Ministry of environment is planning a draft on
a new law “On Forestry”.
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13.

Occupancy permit for
the constructed plant

In any case

National Council
of Territory

At the end of the
construction process

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Globalisation, regionalisation, sustainability, and renewable energy are of paramount importance
for the future of our children and our planet. In the pool of visionary ideas whose time is over,
renewable energy is an ensuing idea whose time has arrived. Renewable energy such as wind, solar,
power and hydropower will contribute to a greater energy security in the world. Between 1970 and
the year 2000 world GDP will have increased by 150%, while world energy consumption will have
increased by only 75%. In the future, it is expected that every 10% increase in the world GDP will
require only a 5% increase in energy. Notwithstanding, the future of the world energy balance
remain uncertain. If one put into practice the law of five and ten per cent, to the world growth
targets, one finds that by the year 2050 world energy consumption will almost double and that by
the end of the century it will have increased, in comparison with the year 2000, by a factor of five.
Thus, the surprising conclusion is that based on the up mentioned information renewable energy
set aside the issues of environmental limits and the world energy supply is not a problem.61
To cut the Gordian knot of fossil fuels and promote renewable energy, government and other
public institutions must be inclusive and participatory, passing and enforcing new laws and policies.
Albania as a country has faced many challenges and obstacles in the past. Divergent national
drawbacks and institutional dilemmas are Albania’s overriding reasons for prolonged
development. Depression period did not stop this country to spur further progress. During the
last decade, Albania has always been working on and calling for innovation, leading the country to
a structural and policy-making transformation. Thus, Albania is experiencing increased
institutional and policy-making changes in the long run. Challenges remain, however. For instance,
meeting the energy demand in accordance with the economic development of the country, consist
of an obstacle for the promotion of renewable energy in Albania.
Structural and policy transformation offers to Albania the best alley to renewable energy
development and prosperity. Structural transformation lies at the centre of policy to solve Albania’s
environmental and renewable energy challenge. Taking into account the immense need for an
environmentally friendly kind of energy, the country “de jure” (rightful claim) and “de facto” (in fact)
took considerable steps for the accomplishment of this goal. From a contrasting point of view,
Albania’s policy for renewable energy is behind that of other countries in terms of quantity,
affordability and quality, owing mainly to a lack of investment. For that reason, Albania should be
focused on increasing the impact of the private sector and attract foreign direct investments.
Following this line, this small country has signed and ratified several international agreements as
well as national laws and rules. These agreements do not necessarily include “ergaomnespartes”
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(community interests obligations)62 but mainly establish bilateral obligations between the signatory
states regarding the energy sector.63 Furthermore, Albania has signed and ratified the Kyoto
Protocol by Law no. 9334; date 16 December 2004, (as a country of Non Annex I list). After
everything, the adjustment of environment and energy laws is a prerequisite to accomplish the
targets of the Stabilization Association Agreement.64
On the other hand, the path to a victorious promotion and protection of renewable energy is to
take massive, determined and long-term commitment on a national level. It is of crucial importance
to regulate both substantive and procedural law (including primary and secondary law). It is
inevitable to regulate an entire legal framework without the contemplation of the respective
mechanisms or authorities for the implementation of these laws and procedures. After all, work
half done is not work done. The question then arises: what is the commitment of Albania toward
the successful promotion and protection of renewable energy on a national level? Must be admitted
that there is a lack of a strict answer to this question. Despite the slight progress of Albania to
foster and safeguard renewable energy through legal routes, the government is still taking on water.
Albanian government passed the Law No. 07/2017for the Promotion of Energy from Renewable
Sources. The main purpose of this law is to encourage the promotion and usage of energy from
renewable sources, to reduce the import of organic fuels and protect the environment in
accordance with international treaties, promote the development of the electricity market from
renewable sources and to increase the diversification of the of the use of energy sources and
security of energy supply.65
Generally, countries must invest in R&D or tax incentives to promote alternative energy. The Law
No. 05/2015 “On Strategic Investment” provide “incentive schemes”, which is a direct and
compulsory obligation of the government to safeguard the usage of power produced from
renewable sources of energy. These schemes cover several mechanisms and instruments
stimulating the exploitation of energy from renewable sources by support for investment, lower
taxes or tax exceptions. For instance, articles 26-31 of the upper mentioned law provide financial
and non-financial assistance for these kinds of investments.
Investors may be assisted with extra-infrastructure support such as roads, water supply, electricity
and telecommunication. Moreover, investors may take advantage of the availability to use stateowned properties and shores for the accomplishment of such investments. Another way of
assistance is expropriation of private property in accordance with the Hull-formula (namely
accompanied by a prompt, adequate and effective compensation) and creating a favourable
investment climate. Besides, public authorities may participate as developers of the investment
procedure. Lastly, for the support of renewable sources and investments, the government creates
the “Real Estate Funds for Incentive Investments”.

Robin Marris, Ending Poverty (first published 1997, Thames & Hudson 1999).
Danae Azaria ‘Community Interest Obligations in International Energy Law’ (2018) <http://discovery.ucl.ac.uk>
accessed 09 February 2019.
64 Stabilisation and Association Agreement between the European Communities and their Member States, of the one
part, and the Republic of Albania, of the other part, 22 May 2006, Brussels, Council of the European Union.
65 Article 1 of the Law No. 07/2017 “On the Promotion of Energy from Renewable Sources”.
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Notwithstanding insecurity and lack of diversification of energy sources, the government is
working upon the national action plan on renewable energy for the period 2018-2020. This action
plan is based on three core pillars. The first pillar includes productive measures for the adoption
of sub-legal acts foreseen by the up mentioned law. The second pillar analyses the technical and
economic interests of the operators in the market through the application of the “supporting
measures”. The final pillar is focused on the improvement of the legislation governing biofuels in
the distribution sector and takes the sustainability and transparency criteria into consideration. In
addition, this pillar covers the regulation of biofuels by applying adequate measures for their
balancing trading, in compliance with unfair competition law or usage by the final consumers.
On the other hand, even though Albania is a country with considerable gas recourses, its usage has
not faced any significant growth because of the minimal production level and lack of investment
in R&D of new fields such as renewable energy. However, due to TAP and AKLO GAP projects,
the first steps toward gas usage through alternative energy have already been taken. Moreover, the
Law No. 102/2015, its sublegal acts and GAS Master Plan is the core legislative body for the
regulation of the gas sector.66
The leading and primary legislation for the operation and establishment of an organised power
market is the Law No. 07/2017 adopted in compliance with the EU Directive on Renewable
Energy Sources and ECT, and the Law No. 43/2015“On Power Sector”. The Law No. 138/2013
“On renewable energy sources” failed to be implemented due to the lack of investment and noncompliance with the law on the power sector. The Law No. 07/2017 provide incentive schemes
on renewable energy and highlight the principles of non-discrimination and transparency laid down
in the new power sector law. The main purpose of the latter is to guarantee a stable and secure
supply of electricity to customers through the creation of a functioning and competitive electricity
market, considering customer interests, security and quality of the power supply service and
environmental protection requirements.67
As mentioned before the establishment of appropriate entities for the development of renewable
energy is necessary. Following this line, the power sector in Albania is generated by private and
public institutions through authorisation by the Energy Regulatory Authority (ERE). The main
state-owned producing entity is KESH sh.a dealing with three kinds of power plants (Fierza HPP,
Komani HPP and Vaui Dejës). In contrary, there are enormous private companies licenced to deal
with power sector. Their cutting-edge purpose is to guarantee the promotion, protection and
supply of renewable energy sources. For instance, there is AYEN Energy Group that is Turkey’s
leading energy company and is investing on renewable energy in Albania.68
National Agency of Natural Resources (AKBN) is the cardinal public institution in the gas and oil
area. This peculiar institution consists of four directorates (the Directorate for renewable energy,
hydrocarbons, mines and hydropower). In other words, a government agency supervises and
monitors the use of natural resources in Albania. Its purpose is to maintain the interests of the

Global Legal Insights <https://www.globallegalinsights.com>, Accessed 10 February 2019.
Article 1 LAW: Nr.43/2015, dated on 23 November 2015 On the Power Sector.
68 AYEN AS ENERGY Co. Inc. <https://www.developingmarkets.com>, Accessed 10 February 2019
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State in the fields of hydrocarbons, minerals and energy.69 The agency oversees the development
and rational use of natural resources and monitors their post-use of it.
Albpertolsh.a comes after AKBN and cynosures with the production and trade of oil and gas. In
contrast, Bankers Petroleum Albania is a privately-owned company with similar activity as
Albpetrolsh.a. Unfortunately, Albania does not produce natural gas. However, TAP seems to be a
future promising project for the development and production of gas. In the present circumstances,
good governance and environmental protection requires the effort to take as many effective
measures as possible. The government shall take progressive and safeguarding steps in order to
provide legal certainty. The adoption of those measures and the action of those steps is a
mandatory obligation for all developed and less developed countries, such as Albania. In order to
be part of the solution and not part of the pollution, countries must take seriously into account
the inception of specific legislation, dealing with environmental issues caused by divergent energy
products. For that reason, Albania is stepping off an efficacious track toward environmental
protection and renewable energy. The truth is that, there are many damages caused by energy
products and the government shall respond appropriately to deal with these problems.
The doctrine “lex specialis derogate legi gemerali” (specific law prevails over general law) applies in
almost every legislation and governments must go with the regulation of specific laws.
Unfortunately, in Albania there is a lack of specific law governing environmental damages caused
by energy products, but this area is regulated by “lex generali” (general rule), however. Universally,
constitution represents the primary and most indispensable legal source. For that reason, is very
important to mention article 56 of the Constitution of the Republic of Albania under which
“everyone has the right to be informed about the status of the environment and its protection”.
Following this line of thought, apart from article 56 there are a couple of articles and provisions
laid down in the Civil Code of the Republic of Albania.
Article 159 and 624 are the ruling articles for environmental protection and liability. The owner
when exercising his rights is obliged to take measures for the protection and preservation of the
environment.70 This article is a keystone movement for the safeguard of the environment from
any wrongful act or omission. On the other side, the person who wrongfully damages the
environment, by deteriorating, changing or harming it, completely or partially, is obliged to
compensate for the damage caused.71 The compensation of environmental damage caused by
energy products can be regulated under Chapter III of the Civil Code.
In any case, compensation for property damage consists of the damage that has been caused and
the missed profit. In addition, in many cases the compensation may include all the expenses made
by the damaged party, in order to avoid or reduce the damage in advance. Subsequently, is worthy
to mention Law No. 10431/2011 “On environmental protection”. This is the core legislative
instrument under which environmental protection and damages are governed. This law deals with
environmental issues and covers the liability for damages.

National Agency of Renewable Energy <http://www.akbn.gov.al/mission/?lang=en>, Accessed 20 February 2019.
Article 159 of the Civil Code of the Republic of Albania.
71 Article 624 of the Civil Code of the Republic of Albania.
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The above stated articles of the Civil Code are applicable in conjunction with the article 48 of the
Law No. 10431/2011. This article gives the right to start the litigation process and bring the case
before a court. To be more precise, in the event of a threat to the environment, its pollution and
damage, the public shall have the right: a) to require from the appropriate public authorities to take
adequate measures within the time limits and in accordance with the competencies given to it by
the law; to start legal proceedings before a court, in accordance with the conditions provided by
the Civil Procedure Code, against a public authority or a natural or legal person who has caused or
threatens to damage it.72
Chapter II of the Law No. 10431/2011 covers the main principles of environmental protection.
Environmental protection is achieved by maintaining natural resources through the safeguard,
efficient use or replacement of natural materials and reuse, recycling and reclamation of waste.73In
addition, all appropriate measures and activities for environmental protection shall be undertaken:
a) to replace interventions that may have harmful effects on the environment with other
interventions posing a lower risk or threat or compensate the adverse effects that are unavoidable;
b) to ensure the use of best environmental practices, the use of products, equipment and
appliances, and the application of production processes that are less harmful or harmless to the
environment.74 From the broad interpretation of article 9 renewable energy is considered as a
practice less harmful or harmless to the environment.
Additionally, article 10 refers to the principle of integrated approach, the purpose of which is the
reduction or elimination of environmental damages. Finally, the principle of “polluter pays” is of
immense importance. More specifically a natural or legal person whose actions or omissions
influence environmental pollution is held financially liable for the costs incurred by such damage.
The question is: what such costs include. In accordance with the latter article such costs include,
costs of environmental damage assessment, costs of avoiding environmental damage, costs of the
assessment of necessary measures, and costs of rehabilitation and compensation of injured physical
or legal persons.75
At the same time, the Law No. 103/2015 “On the Establishment and Functioning of the
Environment, Forests and Waters Inspectorate” (ISHMPU) lay the foundation of a public and
budgetary institution. The main intention of whom is to ensure the enforcement of legal acts
concerning environmental protection and compensation. In addition, this institution is liable to
track down the legal proceedings concerning environmental damages. The main functions of
ISHMPU are as follow: a) to plan and coordinate the inspection activity; b) to ensure the
unification of inspection practices at national level; c) to coordinate the activity of its laboratories
and ensure the conduct of analyses occurred by other accredited laboratories, in the event of their
inability to be performed by their laboratories; ç) to inform the public about the inspection activity;

Article 48 of the Law No. 10431/2011 “On environmental protection”.
Article 8 of the Law No. 10431/2011 “On environmental protection”.
74 Article 9 of the Law No. 10431/2011 “On environmental protection”.
75 Article 12 of the Law No. 10431/2011 “On environmental protection”.
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d) to provide technical, administrative and scientific support for the activity of inspection and
finally to prepare the program and annual inspection report.76
Besides the provided comprehensive explanation of the legislation regarding renewable energy,
there are also the appropriate national policies and plans regarding this issue. It is worthy to
mention the Albanian National Energy Action Plan. The latter includes evocative targets for
energy protection and saving. In addition, represents the first and most important national energy
policy for the period from 2010 to 2018. The NEEAP contains a description of measures to
improve energy efficiency in Albania. The improvement of energy efficiency in all energy sectors
is one of the key objectives of the Albanian National Strategy of Energy. The statistics showed
that savings in the first year were considerably lower in comparison with the savings of the last
year. For instance, there was a slight increase up to 6% for energy savings during the last decade.
The plan makes it clear that the national indicative target must be set aside to the sectors of final
energy demand in order to have measures that are more effective. The main targets of energy
efficiency are as follows: the proportion of individual sectors within the final energy consumption,
low-cost concepts of different energy efficiency measures for different sectors, the potential for
energy efficiency improvements and the level of policy intervention in the sector. After meticulous
research, the residential and service sectors, and transportation have the largest share of final
energy consumption. The summarised target levels within each sector are provided in the table
below.77
Table 1: National Indicative Energy Savings Targets (Source: Albanian National Energy
Efficiency Action Plan, MEI/AKBN)
Annual energy savings
Annual energy savings
Sector
expected by 2012 (PJ)
expected by 2018 (PJ)
Residential
0.21 PJ
1.55 PJ
Services
0.21 PJ
1.34 PJ
Industry
0.25 PJ
1.76 PJ
Transport
0.33 PJ
2.18 PJ
Agriculture
0.08 PJ
0.21 PJ
Total Saving Potential
1.09 PJ
7.03 PJ
A crucial element in the implementation of the main policies is to set up a financial mechanism
that will provide motivation to invest in energy efficient technologies in residential, commercial,
and public buildings. This should be done in the structure of an energy efficiency fund that could
blend grant and loan funding from domestic and international sources.78 Furthermore, the policy,
regulatory, institutional, and market transformation are supported by a structurally higher level of
Article 5 of the Law No. 103/2015 “On the Establishment and Functioning of the Environment, Forests and
Waters Inspectorate”.
77 OeEB, ‘Energy Efficiency Finance II, Development Report’ (Oesterreichische Entwicklungsbank) <https://oeeb.at/en/>.
78 OeEB, ‘Energy Efficiency Finance II, Development Report’ (Oesterreichische Entwicklungsbank) <https://oeeb.at/en/>.
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energy efficiency from the building sector. This will contribute to the aims of improving energy
performance, reduce energy costs and improve the energy security of the country.
Many things need to be done to alleviate environmental concerns and find a solution to
environmental damages caused by energy products. In the ordinary course of occurrences some
will be done and some not. That is the way of our world and not only Albania. In the case of
environmental damages, however, an effective intergovernmental action programme is essential.
Passing the laws without enforcing them is an ineffective governmental action. The government
of First Countries spend much time and energy demoralising environmental and energy obstacles.
Correspondently, a practical programme that would have no adverse effects on the programme
for the Third World to catch up the First World is a “sine qua non” (an essential condition) for the
promotion of renewable energy and environmental protection.79

79

Robin Marris, Ending Poverty (first published 1997, Thames & Hudson 1999) page 96-97.
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1. Does Azerbaijan have energy and/or environmental strategy policies?
1.1. A short history and formation procedure of the state policy
Since the Republic of Azerbaijan gained its independence on 18 October 1991, the state policy
was laid in many areas. One of these areas is the state policy on alternative and renewable energy.
The system of policymaking in this field has begun with the Order of the President of the Republic
of Azerbaijan on 21 October 2004, on the approval of the State Program on the Use of Alternative
and Renewable Energy Resources in the Republic of Azerbaijan. Until that time, state policy was
not systematised, but separate work was done to restore renewable energy and some projects were
implemented. The main tasks of the State Program were as follows:
–
to identify the potential of alternative (renewable) energy sources in the production of
electricity;
–
to increase the efficiency of using the country's energy resources by utilising renewable
energy sources;
–
to create additional jobs through the creation of new energy production facilities;
–
to increase energy resources at the expense of alternative sources of energy, considering the
existing total power of traditional energy sources in the Republic of Azerbaijan, thereby
increasing the country's energy security.
After the approval of the State Program, several projects were implemented.
Since 2009, the Republic of Azerbaijan has been a member of IRENA and has become its full
member with the ratification of the International Renewable Energy Agency Charter by the
Parliament of Republic of Azerbaijan on 2 May 2014.80
Thereafter the State Agency for Alternative and Renewable Energy Sources of the Ministry of
Industry and Energy of the Republic of Azerbaijan was established by the Decree of the President
of the Republic of Azerbaijan dated 19 July 2009.

1.2. Current State Policy
Strategic support of developing renewable energy in the Azerbaijan Republic is reflected in
followings:
–
The State Program on Use of Alternative and Renewable Energy Sources in the Azerbaijan
Republic 2004;
–
Order of President of the Republic of Azerbaijan “On the development of the State Strategy
on use of alternative and renewable energy sources in the Republic of Azerbaijan for 20122020”;
–
Decree of President of the Republic of Azerbaijan on approval of “Azerbaijan 2020: Look
into The Future” Development Concept;

80
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–

“The State Program for the Development of Industry in Azerbaijan in 2015-2020” approved
by the Presidential Order No. 964, dated 26 December 2014;
–
Strategic Road Map for the Development of Utilities (electricity and thermal energy, water
and gas supply) in the Republic of Azerbaijan (Approved by presidential decree of the
Republic of Azerbaijan of March 16, 2016 no. 1897).
The State Program on Use of Alternative and Renewable Energy Sources in the Azerbaijan
Republic 2004 incorporates both the short-term and regularly actions on the utilisation of
alternative (renewable) energy sources. This program includes the following types of renewable
energy sources:
–
Wind power;
–
Solar power;
–
Small hydropower plants;
–
Biomass power;
–
Geothermal power.
In April 2010, the Ministry of Industry and Energy identified the first major (wind park) projects
within the framework of the State Programme on the Use of Alternative and Renewable Energy
Sources, with an overall capacity of 250 MW. Azerenergy (the state body) studied the potential of
11 small hydropower plants with a total capacity of 17 MW. Out of these, the following have been
constructed: Goychay (3 MW), Balaken-1 (1.6 MW), Gusar (0.8 MW), Lenkoran (0.2 MW),
Ismayilli (2.2 MW) and Oghuz (1.7 MW).81
According to “The State Strategy on use of alternative and renewable energy sources in the
Republic of Azerbaijan” for 2012- 2020, by using renewable energy its consumption, thanks to the
development of the distribution structure of generating capacities, the diversification of energy
sources, the reduction of heat-generating waste, the introduction of renewable energy in all sectors
of the economy, and the newly created generating capacities in the energy consumption balance,
necessary measures will be taken to reach 20% by 2020. In this respect, the “Strategy” targets have
been adapted to the European Union’s 2012/27 / EU Directive on Energy Efficiency.
The purpose of the State Strategy is:
–
Establishing renewable energy, its potential for the country and the creation of a state
cadastre on energy resources;
–
Establishing a regulatory legal framework for the field, including the preparation of
legislative acts regulating activities;
–
Establishing a secure tariff policy, stimulating measures and state innovation policy;
–
Establishing and generating new generating capabilities for renewable energy and the
organisation of effective use of them
–
Organisation of centralised management structures in the field and the establishment of
interaction with other executive and self-governing bodies;

<https://www.unece.org/fileadmin/DAM/energy/se/pdfs/ee21/EE21_Subregional_projects/AzerbaijanAliyev05.pdf>.
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–

Organisation of educational process at educational institutions and scientific research
centres for creating professional human resources potential in the field.
The implementation of the targets in the “Strategy” project is not detailed. The document was
adopted as a more “politically motivated” strategic document (ex: accommodation position,
proposed productivity) and analyses have been made from this point of view.82
According to “Azerbaijan 2020: Look into the Future” Development Concept the modernization
of the oil and gas sector and the petrochemical industry, the diversification and development of
the non-oil industry, the expansion of opportunities to use alternative and renewable energy
sources, the development of the agrarian sector, the strengthening of food security, expansion and
development of trade and types of services and the improvement of the foreign trade and
investment structure will be priority spheres. It is planned that during the period covered by the
concept, the average pace of annual real growth in GDP in the non-oil sector will be more than 7
per cent.
According to the Action Plan for the implementation of the “State Program on the Development
of Industry in the Republic of Azerbaijan in 2015-2020” State Agency on Alternative and
Renewable Energy Sources is taking actions for the expansion of production of alternative energy
devices and equipment during 2015-2020 execution period.
Investments in 350 MW wind energy, 50 MW solar energy and 20 MW bioenergy to diversify
energy portfolio and export of saved natural gas to Europe via Trans Adriatic Pipeline and Trans
Anatolian Pipeline (as a result of actions taken in this area) are the key performance indicators of
Strategic Road Map for the Development of Utilities (electricity and thermal energy, water and gas
supply) in the Republic of Azerbaijan (Approved by presidential decree of the Republic of
Azerbaijan, 16 March 2016 no. 1897). During the next 5-10 years, in order to increase the
generation capacity by 1000 MW, investments will be made for supplying a sufficient amount of
electricity in addition to planned investments. It is expected 420 MW capacity at the expense of
renewable energy sources (350 MW wind, 50 MW solar, 20 MW bioenergy) up to 2020.83

1.3. Environmental State Policy
The principles of state policy in the field of environmental protection have been specified in the
"Ecological Concept of the Republic of Azerbaijan" developed in the early 1990s by the State
Committee for the Environment. As with any other conceptual model, this concept is based on
the principles of ecological security tested in practice, which were approved within Agenda 21 at
the Conference held in Rio-de-Janeiro in 1992. The concept is based on selected priorities and
general directions with the aim of implementing adequate measures to improve the environment.
Briefly, they can be expressed as follows:
– Protection of the biosphere;

82 Report for The State Strategy on use of alternative and renewable energy sources in the Republic of Azerbaijan for
2012- 2020, p. 6.
83 <https://irena.org/-/media/Files/IRENA/Agency/Events/2018/May/Azerbaijan-RRA-workshop/2--Mr-JabirYusifov-SAARES--Overview-of-the-energy-sector-andrenewa.pdf?la=en&hash=EF0FFCB2B8F1CB61B92F5528C5A22B54E1B0D16C>.
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– Continuous utilisation of natural resources;
– Decrease and disposal of waste;
– Rational use of energy;
– Reduction of risk associated with human activity.84

The first National Environmental Action Plan of Azerbaijan was developed from 1995 to 1998
with the assistance of the World Bank in parallel with the first “wave” of NEAPs in Eastern
Europe, the Caucasus and Central Asia. The NEAP puts forward a list of environmental priorities,
setting 32 objectives grouped into five categories: 85
– Pollution from industrial production, transport and other sources;
– The Caspian Sea;
– Forestry, land and biodiversity;
– Institutional development;
– Policy.
The National Programme on Environmentally Sustainable Socio-economic Development 2003
covers environmental aspects of the country’s overall development strategy. An integral part of
the Programme is the Action Plan for its implementation, identifying activities, main implementing
agencies and a timeframe for a range of sustainable development issues, including, environment,
industry, agriculture, tourism, education, science and culture.86
The State Programme on Poverty Reduction and Economic Development 2003 includes the
environment as one of the national priorities. It mentions environmental conditions as a cause of
poverty and as a tool to reduce it. The PPRED identifies the following main environmental
problem areas:
– Water resources;
– Land;
– Air;
– Forest;
– The Caspian Sea.87
State Programme on Poverty Reduction and Economic Development covering 2008–2015 and its
action plan covering the years 2008–2010. The State Programme is effectively the county’s national
sustainable development strategy, although its primary focus is poverty reduction. Nevertheless,
one of its nine goals (goal VII) is “improving the environmental situation and ensuring sustainable
environmental management”. Additionally, the State Programme defines actions in order to
achieve the Millennium Development Goals.88
Environmental concerns also appear under the section 4.3.6 on Industry and Energy Policy, where
environmental safety is clearly designated as an objective of the overall policy. Proposed

<http://files.preslib.az/projects/azereco/en/eco_m4_1.pdf>.
<http://files.preslib.az/projects/azereco/en/eco_m4_1.pdf>.
86 <http://files.preslib.az/projects/azereco/en/eco_m4_1.pdf>.
87 <http://www.oecd.org/env/outreach/39283973.pdf>.
88 United Nations Economic Commission for Europe – 2nd Environmental Performance Review Azerbaijan 2011, p.
12.
84
85
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instruments include regular monitoring and financial sanctions: “Regular monitoring will be
conducted, and financial sanctions will be applied where necessary to minimise any negative impact
on the environment from the development of the fuel-energy complex.”89

2. Is Azerbaijan energy producing, consuming or transiting jurisdiction?
It is impossible to imagine human life without energy. We all use gas, oil or coal as sources of
energy. However, it is known that all of these reserves will end. Therefore, we need to find other
energy sources: an alternative and non-traditional source. In this regard, energy sources are
classified as renewable and non-renewable. In Azerbaijan, non-renewable energy sources supply
most of the energy we use. Non-renewable energy sources include natural gas and oil. These energy
sources are called non-renewable because their supplies are limited and take a very long time to
form. Natural oil and gas formed from the remains of plants buried underground millions of years
ago. Azerbaijan is rich in oil and gas sources. At the turn of the 20th century, Azerbaijan accounted
for half of the world’s oil production.90 Oil wells have been operating in Baku since the 1840s.
Azerbaijan had drilled its first oil well in Bibi-Heybat (settlement of Baku) in 1846.91 As of the early
21st century, almost all production came from offshore in the Caspian Sea.92 Azerbaijan was one
of only four former Soviet republics (along with Russia, Kazakhstan, and Turkmenistan) to be selfsufficient in petroleum. However, production declined following the 1991 breakup of the Soviet
Union until foreign investment provided the capital for new development, turning this trend
around in 1998.93 At the beginning of the 21st century is marked by an increase in oil and gas
production. Production rose from 194,000 barrels per day (30,800 m3/d) in 1998 to an average of
318,000 barrels per day (50,600 m3/d) in 2004.94 The total volume of oil produced to date in the
offshore fields of Azerbaijan made up 1.67 billion tons and 689 billion cubic meters of gas were
produced in the country over the same period. As for the land deposits, oil and gas production
there made up 978 million tons of oil and 139 billion cubic meters of gas.95 The forecasted natural
gas reserves of Azerbaijan are 3.4 trillion cubic meters, and crude oil reserves are about 2 billion
tons.96 Azerbaijan also has extensive resources of geothermal, solar, hydro, biomass and wind
energy. There are small mountain rivers in various regions of the country. In addition, high annual
wind speeds create conditions for efficient use of wind power. In addition, because of
advantageous geographical conditions, solar energy has great potential. It is remarkable that the
material for the biomass burning or gasification of important agricultural activities in the country.
89 United Nations Economic Commission for Europe – 2nd Environmental Performance Review Azerbaijan 2011, p.
12.
90 Rovshan 7brahimov, Energy and Azerbaijan: History, Strategy and Cooperation, Baku 2013.
91 &LCHIN4ULEYMANOV 0SMAN/URI"RAS "ZERBAYCAN*QTISADIYYAT 8rq-Qrb mtbSI #AK
92 Shekinski A.M. The Natural Mineral Resources of Azerbaijan.
93 Mir Yusif Mir Babayev, Azerbaijan’s oil history, Azerbaijan international 2002.
94 Azrbaycann statistik göstricilri. <http://www.stat.gov.az/menu/6/statistical_yearbooks/>.
95
Socar
announces
Azerbaijan’s
oil
and
gas
production
volumes:
<https://www.azernews.az/oil_and_gas/145982.html>.
96 AzRBAYCANN NEFT V QAZ EHTIYATLAR AjQLAND <https://sputnik.az/economy/20180709/416125345/neft-qazehtiyatlarimiz-hecmi.html>.
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The country is also rich in geothermal power. According to estimations by SAARES97, the total
potential of the RES is over 12 GW in capacity.98

2.1. Oil and gas reserves in Azerbaijan
“Gunashli”- is an offshore oil field in the Caspian Sea, located 120 kilometres east of Baku,
Azerbaijan, 12 kilometres southeast of Oil Rocks and its deep-water section is a part of the
larger Azeri–Chirag–Guneshli (ACG) project. Gunashli is believed to have more than 100 million
tons of oil reserves.99 “Ateshgah” - the oil field near the Neftchala region in the Caspian Sea. It is
part of the "Burning Pans", "Ateshgah" and "Mugan-Sea" blocks. The total area of the block is
500 km4; the depth of it is 50-100 meters100. Azeri–Chirag–Gunashli - The Azeri-Chirag- Gunashli
(ACG) oil field, located 100 km east of Baku, is the largest oil field in the Azerbaijani sector of the
Caspian Sea.101 From the beginning of production in 1997 to the end of August 2012, ACG
produced 280.1 million tons (2 billion 067.7 million barrels) of oil.102 As per BP's report, Chirag
had 19 wells in operation (13 of which are oil producers and six - water injectors) with an overall
production of 105,300 bbl/d (16,740 m3/d). Central Azeri (CA) had 18 wells (13 of which are oil
producers and five - gas injectors) with a production of 185,800 bbl/d (29,540 m3/d). West Azeri
(WA) had 18 wells in operation (14 of which are oil producers and four - water injectors with a
production of 275,200 barrels per day (43,750 m3/d). East Azeri (EA) had 13 wells in operation
(nine of which are oil producers and four - water injectors) with an overall production 139,400
barrels per day (22,160 m3/d) for the first three quarters of 2009.103 “Dan Ulduzu” - oil and gas
field discovered in the 1970s. The combined reserves of the Dan Star and Ashrafi oil fields in the
Azerbaijani sector of the Caspian Sea are 150 million tons. The North Absheron Operating
Company (NAOC) is a joint operating company formed to explore and develop the Ashrafi and
Dan Ulduzu Prospects in the Azerbaijan sector of the Caspian Sea. In February 1998, they
completed drilling their first well, the Ashrafi-1. The well was completed in record time and under
budget.104
Shah Deniz field in the Caspian Sea hosts the most important and largest natural gas deposits of
Azerbaijan. Other natural gas deposits in the country are Shafaq-Asiman, Zafer-Mashal, Babek,
Nakhchivan, Absheron and Umid.105 Azerbaijan’s natural gas production was stable until the mid2000s, but after the realisation of Shah Deniz I project and opening up new fields, it managed to
increase the production rate substantially as of 2006. Natural gas production of Azerbaijan peaked

The government of Azerbaijan established the State Agency on Alternative and Renewable Energy Sources
(SAARES) in 2009. The Agency has a mandate as principal regulatory institution in the sphere of alternative and
renewable energy.
98 Studies prepared under the project “Promoting Green Economy in GUAM Countries: Promotion of Renewable
Energy Sources” Azerbaijan, Georgia, Moldova, Ukraine GUAM 2014.
99 Mike S, Gunashli for a sunnier future.
100 <https://az.wikipedia.org/wiki/At%C9%99%C5%9Fgah_(neft_yata%C4%9F%C4%B1)>.
101
<https://az.wikipedia.org/wiki/Az%C9%99ri-%C3%87%C4%B1raqG%C3%BCn%C9%99%C5%9Fli#Hasilat>.
102 History of Azeri-Chirag-Gunashli (ACG) Project - Baku (1994-2006).
103 E.g. BP. Azerbaijan: Caspian Operations Projects.
104 Thomas K. L. Dan Ulduzu and Ashrafi.
105 Efgan Nifti, Emin Akhundzada, Emin Emrah Danis, Azerbaijan Energy Outlook, 2014.
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in 2013 by 29.5 bcm, which is the highest production rate in its history. With newly explored fields,
Azerbaijan’s natural gas production is expected to be even higher than 60 bcm per year after
2030.106

2.2. Renewable energy capacity in Azerbaijan
Potential of renewable energy sources in the country exceeds 25,400 megawatts; the potential of
solar energy in the country is more than 8,000 megawatts, while the capacity of wind power and
geothermal energies are 15,000 and 800 megawatts respectively. The potential of bio-energy (a type
of renewable energy made available from materials derived from biological sources) is estimated
at 900 megawatts, while the capacity of small hydroelectric power plants is 700 megawatts.107
The windiest areas of Azerbaijan are the Absheron peninsula, the Caspian Sea coastal areas, the
west of Azerbaijan- the Ganja-Dashkasan region and the Nakhchivan regions.108 Yeni Yashma,
wind power station with the capacity of 50 megawatts, located in the Khizi region of the country
is considered one of the major projects on the development of renewable energy. Each of 20
turbines at the plant has a 2.5-megawatt capacity.109 The country also plans to use the windy
Caspian Sea to expand its alternative energy potential. Wind farms are expected to be constructed
in the offshore area that has great wind potential. Other large-scale projects include wind farms
“Wind Island - 1” (with the capacity of 198 megawatts) and “Absheron” (with the capacity of 80
megawatts). 110
Especially the Kur-Araz lowland area, the Absheron peninsula and the Nakhchivan Autonomic
Republic have a high potential for solar energy.111 Surakhani Solar Power Plant – occupies an area
of 6 ha, the capacity of the project is 2.8 MW and the annual generation power is 4000 MW.112 The
Pirallahi Solar Power Plant, located in the Pirallahi district of Baku, with a design capacity of 2.8
MW, was launched in 2014 and its capacity of one MW was fully connected to the power system.
113
Garadagh-Sangachal Solar Power Plant - The projected power of the solar power plant, installed
at the Sangachal settlement of Garadagh region, is 9 MW. The project was launched in 2014 and
currently works on the project. The power plant will serve to provide a high level of electricity
needs in Sangachal and in the Garadagh region as a whole. Establishment of 36,000 solar panels
with the most advanced technologies in the station and the establishment of a reliable electric
transmission system.114

Ibid.
“The State Program on Use of Alternative and Renewable Energy Sources in Azerbaijan Republic”. Approved with
Presidential Decree N462 dated October 21, 2004.
108 Vasif Safarov. Renewable Energy Perspectives of oil exporter Azerbaijan, 2015, p. 5.
109 <https://www.evwind.es/2018/10/11/azerbaijan-inaugurated-yeni-yashma-wind-farm-in-khizi/64801>.
110 "New wind plant under test in Azerbaijan". 24.08.2015.
111 Vasif Safarov Renewable Energy Perspectives of oil exporter Azerbaijan, 2015, p. 2.
112 "ZER5AG/EWS"GENCY "PRIL  #AKNN4URAXANV 1IRALLAHRAYONLARNDAGwN9ELEKTRIKSTANSIYALARNN
TIKINTISI SwRtl APARLR <http://azertag.az/xeber/Bakinin_Suraxani_ve_Pirallahi_rayonlarinda_gunes_elektr
ik_stansiyalarinin_tikintisi_suretle_aparilir_VIDEO-62267>.
113 Caspian Information Centre. (2013). Azerbaijan: Alternative and Renewable Energy – A Business Perspective. from
<http://www.caspianinfo.com/wp-content/uploads/2013/05/Azerbaijan-Alternativeand-RenewableEnergy.pdf>.
114 Rasim Aliyev, Alternative Energy And Ecology, Baku 2015.
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The Ecological Park project in the area of 9.3 hectares of oil and oil waste cleaned up in the Gala
settlement of the State Oil Company of the Azerbaijan Republic was held. Four wind farms with
a capacity of 10 kW each and solar panels with a total capacity of 20 kW are installed in the park
to compensate for electricity through alternative and renewable energy sources.115 Samukh AEYK
is a unique project involving the application of alternative and renewable energy in agriculture. The
Hybrid Electric Power Plant, which generates 31 MW of electricity and 48 MW of hybrid type
hybrid power at the expense of ABOEM, is an autonomous synchronous power station with 20
MW solar and three MW biomass stations.116
The State Agency for Alternative and Renewable Energy Sources plans to implement 23 projects
worth 13 million AZN as part of the strategic roadmap for the development of public services in
2018-2020. The projects cover the construction of 420-megawatt wind, water and biofuel power
plants. The capacity of wind power stations will be 350 megawatts, solar power stations will be 50
megawatts, and biofuel power plants will be equal to 20 megawatts.117
Azerbaijan is not only energy producing country, but also export energy some other countries.
Exports and oil and gas production are key to Azerbaijan’s economy. Since the mid-1990, the oil
and gas sector has been the engine driving Azerbaijan’s economy. Through a series of production
sharing agreements (PSAs), Azerbaijan succeeded in attracting significant investment from
international energy companies. The sharp fall in world oil prices in October 2014 sharply reduced
the country’s export revenues and put a strain on its public finances, but prices rebounded in 2017
and oil and gas operations still dominate the country’s economy. Azerbaijan is ranked nineteenth
in the world in terms of proven oil reserves and 24th for natural gas reserves. Azerbaijan’s oil and
gas sector has grown and diversified since the collapse of the Soviet Union. BP and the Azerbaijani
government agreed to the “Contract of the Century” in 1994 for the development of the AzeriChirag-Deepwater Gunashli (ACG) oil field.118 Production started in 1996 and by 2017, production
exceeded 3.2 billion barrels. 119 In December 2017, stakeholders also renewed their ACG contract
through 2049. Azerbaijan’s petroleum and liquids production are largely transported via the BakuTbilisi-Ceyhan pipeline. Azerbaijan is also a significant gas producer and viewed by the U.S. and
European governments as key to Europe’s long-term energy security. The Southern Gas Corridor
is a $40 billion project to bring gas from the Caspian Sea to Europe for the first time in history. It
spans 3600 kilometres, crosses six countries, and involves over ten major companies.120 The SGC
comprises four parts: phase 2 development of the Shah Deniz gas field (SD2); expansion of the
South Caucasus Pipeline (SCPX), which runs from the Sangachal gas terminal near Baku to
Azerbaijan’s border with Georgia; construction of the Trans Anatolian Pipeline (TANAP), which
runs from Turkey’s border with Georgia to Turkey’s border with Greece; and construction of the
Trans Adriatic Pipeline (TAP), which runs from Greece’s border with Turkey to Puglia, Italy.

Rasim Aliyev, Alternative Energy And Ecology, Baku 2015.
Yusifov J. Overview of the renewable energy developments in Azerbaijan.
117 “Azerbaijan aims to boost alternative energy sector”. 21 February 2019.
118 Rovshan 7brahimov, Energy and Azerbaijan: History, Strategy and Cooperation, Baku 2013.
119 <http://www.socar.az/socar/az/economics-and-statistics/economics-and-statistics/oil-production>.
120 Cnub Qaz Dhlizi:
<https://www.bp.com/az_az/caspian/operationsprojects/Shahdeniz/SouthernGasCorridor.html>.
115
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Between January and April 2018, Azerbaijan’s export of oil products accounted for 3% of
Azerbaijan’s total exports. Azerbaijan exports oil products to Turkey, Georgia, Italy, Egypt,
Greece, Lebanon, Singapore, Ukraine, Afghanistan, Tajikistan, Uzbekistan, Malta, Libya, Romania,
China, Spain, the Bahamas, and elsewhere.121
According to The State Statistical Committee of the Republic of Azerbaijan, the country imports
bitumen, diesel fuel, LPG, lubricant, electricity, petroleum coke, high Sulphur, kerosene etc. from
other countries.122

3. Is Azerbaijan a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy section?
3.1. Multilateral Agreements


Multilateral agreement and other documents that Azerbaijan has joined: Kyoto Protocol



The International Convention of the International Maritime Organization on the
preparation, co-operation and cooperation of oil contamination.



The Convention on Civil Liability for the Damage Caused by Oil Pollution.



The Memorandum of Understanding on Strategic Cooperation on Energy between the
European Union and Azerbaijan.



The Agreement between the member states of the Organization of Petroleum Exporting
Countries and the non-member countries to extend the agreement on the reduction of
oil production.
The Republic of Azerbaijan is considered as one of the developed countries in the energy sector,
and the country is one of the key energy suppliers of neighbouring countries, besides providing
energy.123 Oil, gas is one of the main sources of energy. That is why much of the energy contracts
that Azerbaijan has joined, and the agreements signed between the states regulate the oil sector
and they are one of main parts of Azerbaijan legislation system.
Under the Article 148 Constitution of the Republic of Azerbaijan, the international treaties to
which the Republic of Azerbaijan is a party are an integral part of the legislative system of the
Republic of Azerbaijan. Article 151 stipulates that if there is a contradiction between the normative
legal acts included in the legislative system of the Azerbaijan Republic (except for the acts adopted
by the Constitution of the Republic of Azerbaijan and the referendum), interstate agreements that
the Republic of Azerbaijan is a party, those international treaties shall apply.
The United Nations Framework Convention on Climate Change - Kyoto Protocol (UNFCC) has
been in force since February 2005 to reduce greenhouse gas emissions. Azerbaijan joined the
Trans-Anadolu tbii qaz boru kmri: <http://www.socarmidstream.az/az/project/tanap/>.
Azerbaijan Energy Imports: <https://www.ceicdata.com/en/azerbaijan/energy-imports>.
123
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<https://www.ifc.org/wps/wcm/connect/3d39f3004b67f460b6bfb76eac26e1c2/AzerbaijanEEsurveyAZ.pdf?MO
D=AJPERES&CACHEID=3d39f3004b67f460b6bfb76eac26e>.
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United Nations Framework Convention on Climate Change in 1995 and joined the Kyoto
Protocol, which was added to the Convention on 18 July 2000. The main objective of the Kyoto
Protocol is that states take commitments to prevent greenhouse gases from entering their territory
and, according to these commitments; the amount of greenhouse gases emitted by each state in
the atmosphere in 2012 should be reduced by 5.2% compared to the 1990 level. True, by joining
the Kyoto Protocol, our country has not accepted any specific commitments, but joining this
convention has already set important tasks for Azerbaijan.124
Azerbaijan officially joined the convention after the Parliament ratified Kyoto Protocol. In 1997,
the State Commission for Climate Change in Azerbaijan was established, and 19 ministries and
other state bodies were represented in the commission. The National Commission for Climate
Change was established in that year. This Centre has invited experts from different fields to prepare
a report on the current state of climate change in Azerbaijan. In 1998-1999, this Centre prepared
the National Data on Climate Change Preliminary Data and on May 23, 2000, this document was
submitted to the Kyoto Protocol Secretariat.125
Total emission base in the Republic of Azerbaijan (1990) 73.331 Gq of CO2 equivalent (excluding
TITIP); and net emissions of 69.641 Gq of CO2 equivalent (including TITID). Compared with
the base year, the total emission level is expected to be reduced by 35%, which is equivalent to
25,666 Gq of CO2 equivalent (excluding TITIP), 24.374 Gq will be CO2 equivalent (taking into
account TITIP)126
One of these documents is the International Convention of the International Maritime
Organization (1990) on the preparation, co-operation and cooperation of oil contamination.
Azerbaijan joined the convention in 2004. Of course, the marine environment is polluted by the
oil-producing countries in the energy sector in many cases causing accidents and there is a violation
of the ecological environment of the sea. By this Convention States can, in turn, provide an
international framework of cooperation to combat major oil contamination.
The other convention is the 1969 Convention on Civil Liability for the Damage Caused by Oil
Pollution. Azerbaijan joined the convention in 2004. Bearing in mind the need to ensure that
insured persons suffer from environmental pollution because of pollution in offshore oil in the
world and to ensure that oil pollution from oil ships and lubricants is met; the provisions of the
common international rules and procedures for dealing with such cases were adopted by asking
for a determination.
Another act is the Memorandum of Understanding on Strategic Cooperation on Energy, signed
on November 07, 2006 between the European Union and Azerbaijan. The Memorandum has four
areas: 1) bringing Azerbaijani legislation in line with European Union legislation, 2) ensuring the
security of energy supply from Azerbaijan and the Caspian to the European Union 3)
Development of a comprehensive energy management policy in Azerbaijan, including renewable
energy development; and 4) Technical exchange and co-operation. The Subcommittee on Energy,
Transport and Environment monitors the implementation of the Memorandum of Understanding.
7qlim dyi9mlri Azrbaycan Kyoto öhdliklrin ml ed bilckmi?, Röv9n Abbasov,(PhD), shif7.
7bid.
126 7qlim dyi9mlri, <http://eco.gov.az/az/1142-iqlim-deyismeleri>.
124
125
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Through this memorandum, Azerbaijan's legislation is effectively adapted to the EU's energy
legislation.
On May 25, 2017, an agreement was reached between the member states of the Organization of
Petroleum Exporting Countries and the non-member countries to extend the agreement on the
reduction of oil production to the end of the first quarter of 2018 within the 172nd meeting of the
OPEC Ministerial Council. Azerbaijan joined the Treaty signed by 24 countries.
On November 30, 2017, a decision was made to extend the terms of the agreement on the
reduction of oil extraction by the end of 2018, at the third meeting of non-member states, member
of the Organization of Petroleum Exporting Countries (OPEC) within the 173rdmeeting of the
OPEC Ministerial Council. Azerbaijan has signed this new agreement with OPEC and non-OPEC
countries.
The basis of cooperation in the field of electric power in the CIS was laid on February 14, 1992,
"Agreement on coordination of interstate relations in the field of electric power industry in the
CIS". The heads of the 11 CIS countries, including the Republic of Azerbaijan, signed the
agreement. Under this agreement, the Council of the Electric Power Industry has been established
with the purpose of expanding cooperation and coordination of joint activities of the CIS member
states in the field of electric power.

3.2. Bilateral Agreements
Bilateral agreements that Azerbaijan has joined:


The Agreement between the Government of the Republic of Azerbaijan and the
Government of the Russian Federation.



The Agreement between the Governments of the Republic of Azerbaijan and the
Government of the Republic of Turkey.



The agreement between the Government of the Republic of Azerbaijan and the Cabinet
of Ministers of Ukraine.



The protocol between the Republic of Azerbaijan, Georgia and Turkey on the security
of the East-West Energy Corridor.



The agreement between the Government of the Republic of Azerbaijan and the
Government of the Islamic Republic of Iran.
An agreement was also signed between the Government of the Republic of Azerbaijan and the
Government of the Russian Federation on measures to ensure parallel operation of the Energy
System of the Republic of Azerbaijan and the United Energy System of Russia on June 6, 2013.
The Agreement between the Governments of the Republic of Azerbaijan and the Government of
the Republic of Turkey on Trans Anatolian Natural Gas Pipeline System signed on June 26, 2012.
The Trans-Anatolian Natural Gas Pipeline (TANAP) is part of the Southern Gas Corridor - a
program of gas development in Azerbaijan and gas transmission from Azerbaijan through Georgia,
Turkey, Greece and Albania to Italy. TANAP will transport Shah Deniz 2 gas across Turkey; and
TAP will carry the gas through Greece and Albania and under the Adriatic Sea before coming
ashore in Southern Italy to connect to the Italian natural gas network operated by Snam Rete Gas,
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from which all Italian gas exit points to European destinations can be reached.127
Further agreement between the Government of the Republic of Azerbaijan and the Cabinet of
Ministers of Ukraine on 26 January 2011 on the development of cooperation in the field of oil
transportation from Ukraine was signed. The parties have agreed with this agreement that, under
the terms of the relevant contracts, oil vehicles and facilities provide the operating regime and the
types used for the protection of the quantity and quality of oil. The Parties shall regularly exchange
information on the possibilities and prospects of the oil transportation means and facilities located
in their territory. This agreement generally regulates all relations that may arise between the parties
The increase in the trade volume between East and West has also brought an added value to the
transportation dynamics on the Central Asia-Caspian Sea-Black Sea line. The geographical
locations of Turkey, Azerbaijan, and Georgia are pivotal for the east-west and north-south
transportation lines.128 The protocol between the Republic of Azerbaijan, Georgia and Turkey on
the security of the East-West Energy Corridor was adopted in 2003.
The construction of HPPs plays an important role in solving issues of flood control, the clean
production of electricity and the creation of new irrigation systems. The agreement on construction
and operation of Ordubad and Marazad Hydroelectric Power Stations between the Government
of the Republic of Azerbaijan and the Government of the Islamic Republic of Iran was signed on
April 9, 2014 in Tehran. The Parties have agreed on the exploration, design, construction and
operation of the Marazad Hydro Power Stations in the territory of Ordubad and the Islamic
Republic of Iran in the territory of the Republic of Azerbaijan, using the Aras River water
resources. The plant will be located near the Araz River borderline in the Iranian town Marazad
and Azerbaijan’s Ordubad in the country’s Nakhchivan Autonomous Republic, located between
Turkey, Iran and Armenia. The reservoir with a capacity of 1.5 million cubic meters will be built
for the plant.129This is one of the first agreements on hydroelectric power stations, the second
major energy source after oil and gas.

4B. Arrangements that have been made between your Azerbaijan and the EU
as far as Renewable Energy and Environmental Protection
4B.1. Introduction
Since the declaration of independence, the policy on renewable energy of Azerbaijan has been
polishing up to decrease the pollution of the environment. However, Azerbaijan is not a member
state of the European Union it applies the policy supported by the European Union.
Environmental Protection is on the daily basis of the public policy; because of the government
has arrangements with European Union.

Project Document of the Asian 7nfrastructure 7nvestment Bank: Trans Anatolian Natural Gas Pipeline, document,
2006, page 29.
128 Azerbaijan-Georgia-Turkey: An Example of a Successful Regional Cooperation, Mitat Çelikpala and Cavid Veliyev,
2005, shif 15.
129 Despite Difference, Azerbaijan & Iran Find Common Ground At OIC, Orkhan Jalilov September 12, 2017.
127
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In 1991, the first connection between EU and Azerbaijan was made. The legal basis for the
relations between the Republic of Azerbaijan and the European Union was the Partnership and
Cooperation Agreement. This document was signed on April 22, 1996 in Luxembourg. It entered
into force on 1 July 1999 after ratification by all the signatory states. The Partnership and
Cooperation Agreement gave new impetus to relations between the EU and Azerbaijan, providing
appropriate mechanisms to strengthen co-operation. This Agreement envisages large-scale
cooperation in political dialogue, human rights, trade, investment, economic, legislative, cultural
and other areas of cooperation. One of its main goals is to harmonise Azerbaijan legislation with
EU legislation.
The main step of the development of the mutual collaboration was the agreement to include
Azerbaijan through the Policy of European Neighbourhood in 2004. It was fresh term for the
partners according to the further development of collaboration because of the Policy of European
Neighbourhood ensured them high-class political and economic integration to EU.

4B.2. Policies of Azerbaijan on Renewable Energy and Environment
However, before the Memorandum (Memorandum of Understanding on Strategic Partnership),
in 2004 “State Program on alternative and renewable energy sources in the Republic of Azerbaijan”
was approved by Decree of the President of the Republic of Azerbaijan. The main purpose was to
provide Azerbaijan with alternative sources of energy. Time went by the Memorandum was signed
and in 2009, The State Agency on Alternative and Renewable Energy Sources was established as
a part of the Ministry of Industry and Energy followed the Decree by the President of the Republic
of Azerbaijan. So, the Subcommittee on Energy, Transport and Environment used to realise the
implementation of the Memorandum of Understanding.
After 3 years, Accordance the Decree of the President of Azerbaijan Republic that agency was
liquidated and instead the State Company on Azerbaijan Republic on Alternative and Renewable
Energy Sources was founded in 2012. The Independent State Agency for Alternative and
Renewable Energy Sources of the Republic of Azerbaijan was established with the Decree of the
President of the Republic of Azerbaijan to polish up the management system in the field of
alternative and renewable energy in the country in 2013. So, on August 24, 2013, the 4th meeting
of the Commission was held and the Action Plan for Compliance of Azerbaijani Legislation with
EU Legislation for 2013-2014 was approved at the meeting. Time goes by in 2014 the protocol to
participate in programs and agencies of the EU was signed and the European Parliament ratified
it in 2016.
In 2016, in Baku on October 18 The Forum about renewable energy and environment was held.
Among the planned parallel workshops were the Seminar on Policy Reforms for Renewable
Energy Investments, the Workshop on Pathways to Sustainable Energy, the SPECA Thematic
Working Group on Energy, Water and Environment, and the Workshop on the Role of Strategic
Environmental Assessment (SEA) in Renewable Energy Planning.130

“3rd Session of the Group of Experts on Energy Efficiency” (18-19 October 2019)
<https://www.unece.org/fr/energywelcome/areas-of-work/energy-efficiency/meetings-and-events/energy-
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In 2019, State Agency for Alternative and Renewable Energy Sources of the Republic of
Azerbaijan was abolished by the Decree of the President of the Republic of Azerbaijan. Now the
Ministry of Energy is working on to prepare new bill for Alternative and Renewable Energy
Sources. Accordance with the speech of the head of the office, he says:
“This bill has been prepared in accordance with the EU Directive 3 (Energy Package 3). We will
mainly involve the private sector. That is to say that the risks to the private sector are minimised
and the green tariffs are favourable for the state.”131
The new draft law will be prepared and submitted to the government until mid-2019, the ministry
official said. It should be noted that the Azerbaijani government is planning to increase its share
of alternative energy by 30% until 2030.
In the area of environmental policy, like many other countries with economies in transition,
Azerbaijan implemented its National Environmental Action Plan (NEAP) for 1998–2003. As a
direct result of the NEAP, Local Environmental Action Plans (LEAPs) were introduced in the
country, involving public participation and stakeholder dialogue and assistance to local and
regional authorities with policy formulation and priority setting.132

4B.3. Arrangements between the EU and Azerbaijan on Renewable Energy
On November 7, 2006, the President of the Republic of Azerbaijan signed a Memorandum of
Understanding on Strategic Partnership between the EU and Azerbaijan. The Memorandum exists
four spheres including:


gradual harmonisation of Azerbaijani legislation with the community legislation in the
energy field leading to the convergence of the electricity and gas markets;



enhancing the safety and security of energy supplies and transit systems from Azerbaijan
and Caspian basin to the EU;



development of a comprehensive energy demand management policy in Azerbaijan,
including renewable energy development;


technical cooperation and the exchange of expertise.
Regarding the Memorandum both sides attach particular importance to setting in place a
sustainable energy policy in Azerbaijan’s energy sector which includes demand management,
transparency of energy tariffs, the promotion of energy efficiency, the development of renewable
energy sources and replacement fuels, respect of the objectives outlined in the UN Framework
Convention on Climate Change and implementation and continuation of the mechanisms of the
Kyoto Protocol. In this context, the EU will include Azerbaijan in all the European programs that
deal with these matters.
efficiency/energy-efficiency/2016/3rd-session-group-of-experts-on-energy-efficiency/docs.html> accessed 13 April
2019.
131 Zaur Mammadov, “Azerbaijan preparing new draft law on alternative and renewable energy production” (7
December 2018) <https://report.az/en/energy/azerbaijan-preparing-new-draft-law-on-alternative-and-renewableenergy-production/> accessed 13 April 2019.
132
“United
Nations
Economic
Commission
For
Europe”
(28
October
2010)
<http://www.greengrowthknowledge.org/sites/default/files/downloads/resource/UNECE%20Environmental%2
0Performance%20Reviews_Azerbaijan%202011%20%282nd%20cycle%29.pdf> accessed 13 April 2019.
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In view of developing energy efficiency measures and alternative energy sources in Azerbaijan,
both sides will facilitate the implementation of the Azerbaijani National Alternative Energy
Program 2004-2013 and take steps to develop an Action Plan for its implementation, including
reinforcing the institutions dealing with energy efficiency and renewable energy sources.133

4B.4. Cooperation between the EU and Azerbaijan for the Protection of
Environment
According to the so-called joint working document “Eastern Partnership – focusing on key
priorities and deliverables” drafted by the Commission and EEAS details the objectives across the
five priority areas of cooperation agreed at the Eastern Partnership Summit in Riga in 2015,
Azerbaijan is one the six eastern countries that applied for the program. The third of five priority
areas are focused on connectivity, energy efficiency, environment and climate change. It is written
in the description of the Eastern Partnership program:
“Better connectivity, energy efficiency, measures to preserve the environment and reduce climate
change will further bolster the resilience of Partner Countries. Better transport links will support
trade and travel by citizens.”
In 2018, the High Representative of the European Union for Foreign Affairs and Security
Policy/Vice-President of the European Commission and the Minister of Foreign Affairs of
Azerbaijan marked the end of negotiations of the EU-Azerbaijan Partnership Priorities in the
presence of President of the European Council and the President of Azerbaijan.134
The Partnership Priorities represent an important step forward in EU-Azerbaijan relations, given
that they set the joint policy priorities that will guide and enhance our partnership over the coming
years. While also staying true to the principle of differentiation in the EU's relations with the
countries in its eastern neighbourhood, one of the four main areas of cooperation under the
Partnership Priorities reflect those identified under the Eastern Partnership framework was
connectivity, energy efficiency, environment and climate action. Together with the ongoing
negotiations for a new bilateral agreement, the conclusion of the Partnership Priorities signals a
clear intention to enhance the EU-Azerbaijan relationship to bring positive results for the benefit
of the people of Azerbaijan and the European Union. The Partnership Priorities will now be
formally approved by the European Union and Azerbaijan and then adopted.135
Partnership priorities between the European Union and Azerbaijan on environment issue are
included to the Official Journal of European Union in 2018. There are some specific priorities of
the Recommendation related to environment problems. The cooperation will range from the
promotion of high environmental standards. Economic cooperation towards sustained and more
“Memorandum of Understanding on a Strategic Partnership between the European Union and the Republic of
Azerbaijan
in
the
field
of
Energy”
(7
November
2006)
<http://www.europarl.europa.eu/meetdocs/2009_2014/documents/dsca/dv/dsca_20130321_14/dsca_20130321_
14en.pdf> accessed 13 April 2019.
134 “Partnership Priorities between the EU and Azerbaijan reinforce the bilateral agenda” (11 July 2018)
<https://eeas.europa.eu/headquarters/headquarters-homepage/48244/partnership-priorities-between-eu-andazerbaijan-reinforce-bilateral-agenda_en> accessed 13 April 2019.
135
“Eastern Partnership” (19 October 2016) <https://eeas.europa.eu/headquarters/headquartershomepage/419/eastern-partnership_pl> accessed 13 April 2019.
133

60

ELSA AZERBAIJAN

sustainable economic growth is an area where mutual interest is strong and where all possible
opportunities will be explored to improve the business environment. A vibrant civil society is very
important for private sector development, sustainable economic growth, ambitious environmental
policies and social innovation. Environmental and social issues will be mainstreamed in all relevant
policy areas.136

5. Has Azerbaijan been involved in any international or regional
environmental legal disputes?
First of all, it should be clarified the meaning of a legal dispute and how it can be settled. In this
regard, it is a significance to take a look at what legal disputes our country has been involved.
A number of different definitions have in the literature on environmental disputes. Moore defines
environmental disputes as "... tensions, disagreements, altercations, debates, competitions,
contests, conflicts, or fights over some element of the natural environment."137 Susskind refers to
environmental disputes as "... disagreements among stakeholders in a range of public disputes
management."138 Bingham, in every review of a 'decade of experience' in resolving environmental
disputes, does not define "environmental dispute" but categorises the disputes into six broad
categories: land use, natural resources, water resources, energy, air quality and toxics, which
subdivides into 'site-specific' and general policy categories.139
Regional environmental issues can be conveniently divided into two groups in our country:
(i)
those linked to transboundary river flows and
(ii)
those relating to the Caspian Sea.140
As one of the controversies, surrounding transboundary river flows should be the regional dispute
over the distribution of the Kura-Aras River and the river pollution. The Kura-Aras River Basin
is a transboundary basin with a total area of about 190 110 km2 of which 65 per cent is located in
the South Caucasus countries.141 The Kura-Aras was no exception to this and as the lifeblood of
the three nations in terms of agriculture; this was a significant change in the way the region thought
about water. The reason that Armenia, Azerbaijan and Georgia are being forced to confront the
issue of the Kura-Aras River is because of problems of pollution. Chemical, industrial, biological,
agricultural and radioactive pollutants heavily contaminate the river.
Tensions between the two then-republics of the U.S.S.R sprouted into a bloody conflict after
becoming independent nations in 1991 over the Nagorno-Karabakh region, an area embattled with

“Partnership Priorities between the EU and Azerbaijan reinforce the bilateral agenda” (11 July 2018)
<https://eeas.europa.eu/headquarters/headquarters-homepage/48244/partnership-priorities-between-eu-andazerbaijan-reinforce-bilateral-agenda_en> accessed 13 April 2019.
137 Moore, "The Practice of Cooperative Environmental Conflict Resolution in Developing Countries," p. 162.
138 Lawrence E. Susskind and Joshua Secunda, "Environmental Conflict Resolution: The American Experience," ed.
Christopher Napier (London: Cameron May, 1998), p. 16.
139 Gail Bingham, Resolving environmental disputes. The Conservation Foundation, 1986, p. 30.
140 Country Environmental Analysis–Azerbaijan, 2005, Asian Development Bank, Library of Congress Cataloging in
Publication Data Available. Publication Stock No. 100305.
141 Kura–Aras River Basin <http://www.fao.org/nr/water/aquastat/basins/kura-Aras/kura.Aras-CP_eng.pdf>.
136
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conflict for decades previous.142 Even after a few years, this dispute has not been settled yet, and
regional organisations or agreements that want to resolution have no results.
Many bilateral agreements and laws have been signed between Georgia and Armenia, and Georgia
and Azerbaijan concerning regulation of water use and management of both quality and quantity
of water resources. There are several international organisations such as UNDP/GEF, USAID
and TACIS involved in the region to help with water resources management and development.
The progress of such programs has been slow because of the tensions between Armenia and
Azerbaijan, but a foundation is being established for future work between the nations when they
are ready. In 2002, the Regional Environmental Centre for the Caucasus hosted an international
conference on “Water Resources Management in the Countries of the South Caucasus in Tbilisi,
Georgia between representatives of environmental agencies within the three governments, NGOs,
parliamentary committees, scientists, the EU and international organisations and donor agencies.
At this conference a number of goals were set, these goals that were agreed to by the participants
of the conference are a starting point from which the three nations of the Southern Caucasus can
begin to establish good relationships with one another, to build trust in order to develop a regional
entity and treaty for the improved management of the Kura-Aras River.143 As of yet, there still has
been little advancement towards an agreement about the Kura-Aras River.
Another dispute between Armenia and Azerbaijan, which lasted about 30 years, is a dispute over
the Sarsang Water Reservoir. It should be noted that Sarsang Reservoir was built on Tartar River
under Soviet authority in 1976. The area of the reservoir is 14.2 km2 (5.5 sq. mi).144 When a 1994
ceasefire brought an end to active fighting between Azerbaijan, Armenia over Karabakh,
Azerbaijan lost not only territory but also access to the 560-million-cubic-meter Sarsang
Reservoir.145
In 2014, Bosnian member of the Parliamentary Assembly of the Council of Europe (PACE) Milica
Markovi; prepared a report in which she outlined environmental risks brought upon by the lack
of regular maintenance of the dam, as well as a possibility of the frontier regions of Azerbaijan
being deprived of water supply as a result of intensive farming, industrial activities, climate change
and consumer habits, but also policy mistakes on the part of the Nagorno-Karabakh authorities.146
On 26 January 2016, PACE (of which both Armenia and Azerbaijan are members) adopted
Resolution 2085, whereby it deplored "the fact that the occupation by Armenia of NagornoKarabakh and other adjacent areas of Azerbaijan creates similar humanitarian and environmental
problems for the citizens of Azerbaijan living in the Lower Karabakh valley" and requested the
immediate withdrawal of Armenian armed forces from the region in order to allow independent
engineers access to carry out an on-the-spot survey. The Assembly also recommended that the

Case Study of Transboundary Dispute Resolution: the Kura-Aras basin (Author: Joshua T. Newton).
Ibid.
144 .INISTRYOF&COLOGYOF"ZERBAIJAN4UANBARLAR Archived 2014-10-17 at the Wayback Machine.
145 Azerbaijan: Can a Water Reservoir Help Resolve the Karabakh Conflict? <https://eurasianet.org/azerbaijan-cana-water-reservoir-help-resolve-the-karabakh-conflict>.
146 Tereza Pultarova. Azerbaijan Sarsang Reservoir dam threatens to burst. Engineering and Technology Magazine. 11
June 2013.
142
143
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Armenian side stopped using water resources as tools of political influence or an instrument of
pressure benefiting only one of the parties to the conflict.147
In June 2016, the White House formally responded to a petition signed by over 330,000 people
regarding the status of Nagorno-Karabakh and dangers posed by the Sarsang Reservoir.148
However, despite these negotiations, this dispute remained unresolved.
As mentioned above, the second group of regional environmental issues was related to the
environmental hazards arising in the Caspian Sea. The principal problems are:
(i)
overexploitation of biota, especially commercial fish species, most notably
sturgeon;
(ii)
damage to coastal habitats, infrastructure, and amenities, in part related to
fluctuating water level;
(iii)
degradation of coastal landscapes;
(iv)
threats to biodiversity;
(v)
overall decline in environmental quality, linked first and foremost to municipal and
industrial discharges;
(vi)
threats to human health and
(vii)
contamination from oil and gas operations.149
It should be noted that even though the threats to the Caspian Sea have not reached the level of
dispute, the potential causes of dispute and the fact that the legal status of the Caspian Sea has not
been settled several years ago would have further deepened these problems.

6. The main domestic energy and environmental legislations in your country,
including relevant case law
6.1. The main domestic energy and environmental legislations in your country,
including relevant case law
In Azerbaijan, the national energy and environmental legislation is regulated primarily by the
Constitution of Azerbaijan Republic on November 12, 1995 (Art. 14, 15, 39, 78). The Constitution
contains fundamental norms on natural resources, economic development, also the rights to live
in a healthy environment and the duty of citizens to protect the environment. The norms of the
Constitution have been specified in laws and other acts of Azerbaijan. The sources of
environmental law include the Law on Environmental Protection of June 8, 1999, the Law on the
Protection of Green Plants of May 2, 2014, etc. The Law on Environmental Protection includes
the following norms:


Citizens' rights to a healthy and favourable environment;

PACE Resolution 2085 (2016). Inhabitants of frontier regions of Azerbaijan are deliberately deprived of water. 26
January 2016.
148 L'Azerbaïdjan souligne l'importance de la pétition lancée sur le site de la Maison Blanche. TRT. 31 May 2016.
149 Country Environmental Analysis—Azerbaijan, 2005 Asian Development Bank, Library of Congress Cataloging in
Publication Data Available. Publication Stock No. 100305.
147
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Economic mechanism for environmental protection;



State Ecological Expertise;



Emergency environmental situations;



Protected areas;


Ecological control.
Laws in energy law include the law on energy of 30 June 1998, on radiation safety of 30 December
1997, on gas supply of 30 September 2015, on electric power industry of 3 April 1998, on the use
of energy resources of 30 May 1996 etc. In addition to laws, there are a large number of decrees
of the Government and the President, as well as ministries, especially Ministry of Energy, regarding
this issue. For example, Resolution of the Cabinet of the Ministers of the Azerbaijan Republic of
July 29, 2002 On Approving the Provision on the State Energy Supervision (Electricity and Heat
Supply) in the Azerbaijan Republic, establishing the number and salary of the employees of the
Office of the State Energy Supervision Ministry of Industry and Energy of the Azerbaijan
Republic. Another decree is the Resolution of The President on the approval of the Rules for the
use of electricity, etc.
The main law is the Energy Law of November 24, 1998. This law covers the following areas:


energy activities;



placement, construction and operation of installations for the implementation of these
activities;



measures for the conservation and rational use of energy, as well as to prevent or mitigate
the negative environmental impact of energy activities.
The national system of legislation of Azerbaijan revealed the basic concepts in energy law in the
law “On the use of energy resources” of May 30, 1996. The said law in Article 1 states: “energy
resources are energy of oil, oil products, gas, electricity, heat, water and atom, renewable and other
energy carriers that are used at the current level of technology development”.
From the point of view of production, renewable energy legislation establishes that various
organisations are created for the production of this type of energy. On the other hand, in
Azerbaijan, according to the above law, a base is being created for the production of these
resources by organics created on a private basis. To do this, first, they must be registered as legal
entities. The purpose of their activities should be the production of renewable energy. The same
applies to non-renewable energy in terms of production. However, for this species there are
additional conditions. For example, a license must be obtained for this. There is also a considerable
difference for taxes in accordance with the Tax Code of July 11, 2000. There are separate sources
regulating the norms on certain types of non-renewable energy. These include the Gas Supply Act
of September 30, 2015, Presidential Orders, the Cabinet of Ministers on petroleum and petroleum
products, and so on. The Law on Gas Supply regulates the production, processing, transportation,
storage, distribution, sale and use of all types of gases. The law is based on the basic principles of
energy legislation and reflects the peculiarities of activities in the field of gas.
From the point of view of consumption, energy consumption standards are set in state standards.
These standards are determined by calculations or experiments. Every 5 years the standards of
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energy consumption established in the standards are subject to revision. Non-renewable energy
has clear boundaries in this. For consuming natural gas, oil and other laws, they set the rules for
their consumption, taxes and liability for excessive consumption in the Criminal Code of the
Republic of Azerbaijan (Article 255). In addition, everyone uses renewable energy and the state
has established rules only for mass consumption.
The laws on renewable sources can be carried out by the Water Code, the law on electricity, etc.
The Energy Law provides for exclusive ownership of all deposits of primary energy materials. The
exclusive rights of citizens and non-governmental legal entities can arise only from an energy
agreement concluded in accordance with article 8 of the law on energy. Moreover, the scope of
the Law on electric energy is the legal basis for the generation, transportation, distribution,
purchase and sale of electric and thermal energy. The main purpose is to ensure the rational use
of energy resources and the socio-economic feasibility of energy production, to take care of the
environment.
According to the Law on Energy every person operating in the field of energy, as well as using
energy materials and products, must protect the environment from pollution. Article 11 of the
Law states: “In the event of death or bodily harm to a person or damage to the environment,
caused by the influence of the power plant, the person operating this power plant (its owner) is
responsible for repairing the damage, its prevention, reduction and elimination. These provisions
apply to the installation, operation, maintenance of a power plant. In connection with the
compensation for loss, the relevant provisions of the legislation of the Azerbaijan Republic apply.
One of the most important regulations in this field is the Law on Radiation Safety of December
30, 1997. Another important and obligatory norm throughout the territory of the Republic of
Azerbaijan is the rule that legal entities or individuals who do not fulfil or violate the requirements
for ensuring radiation safety shall be subject to the administrative, civil or criminal responsibility
in accordance with the legislation of the Republic of Azerbaijan.

6.2. Step plan for RES power plants in Azerbaijan
#

1.

Task

Necessity

Arrangement of land use /
ownership rights

in any case

2.

Construction permit

3.

Network access agreement

Competent
authority /
contracting
party (if any)
State Register
Service on Real
Restate

Period

10 days

in any case, unless small power
plants and attached devices are
constructed and utilised on the
real estate of natural or legal
persons or their associations

Ministry of
Energy

15 days

in any case

Ministry of
Energy

-
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4.
5.
6.
7.

8.

9.
10.
11.
12.

State Company on
Aggregate small power if peak capacity reaches at least Alternative and
plant license
10 KW
Renewable Energy
Sources
Construction
in any case
Balance
network
Ministry of
in any case
agreement
Energy
Ministry of
Operational agreement
in any case
Energy
Notification
on
the
proposed installation and
Ministry of
in any case
the intended starting date
Energy
of commercial operation
Network use agreement
Separate permission for
operation
Notification on the fact of
installation and the start of
commercial operation
Occupancy permit

30 days
-

-

in any case

-

no more than 20
years

-

-

-

in any case

Ministry of
Energy

-

-

-

-

7. Has Azerbaijan adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
The renewable energy policy in the Republic of Azerbaijan is new. Therefore, although different
government strategies provide for general directions for the promotion and protection of
renewable energy, specific measures have not yet been implemented. However, from these
strategies and statements by state officials, interviews show that recent steps will be taken to
address the issue and the bill will be drafted.
According to “Azerbaijan 2020: Look into The Future” Development Concept during the period
covered by the concept, it is planned to carry out stimulating measures to speed up the use of
alternative (renewable) energy sources, develop the institutional environment, strengthen the
scientific-technical potential, continue training specialists and enlighten energy consumers. Along
with projects carried out by the state in this field, the close involvement of the private sector in
this process will be promoted and the quick regulation of alternative energy tariffs will be ensured.
The Law on the Utilization of Energy Resources (1996) determines legal, economic and social
bases of the state policy on energy resources’ utilisation and the main directions of realisation of
this policy, regulates relations between the state, legal and natural person in this area. According
to the Law, one of the main principles is the effectiveness of energy saving requirements during
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the implementation of the activities related to production (extraction), processing, transportation,
storage and utilisation of energy resources, application of economic and legal stimulatory
mechanisms.
According to the report of the Ministry of Energy for the year 2018, with the involvement of
Germany's DNV GL Energy Advisory GmbH, increasing the share of alternative and renewable
energy sources in generating power generating capacities, as well as improving the regulatory
framework governing this area in order to attract private investment in alternative and renewable
energy, the documents covering the implementation of measures are being prepared.150
On 14 December 2018, a roundtable discussion on the topic of "Public and Private Sector
Cooperation in the Development of Renewable Energy Legislation" was held with the
participation of the Ministry of Energy, relevant government agencies, international organisations
and private sector representatives. Deputy Minister of Energy Samir Veliyev spoke about the
recent work done by the Strategic Road Map on the priority of diversification of the electricity
generation portfolio: "Efficient utilization of renewable energy sources and development of this
sector can be ensured by private sector participation. In order to attract private investment in the
renewable energy sector, the documents covering the formation of a regulatory framework
regulating the relevant field, an introduction of favourable tariffs and other incentive measures
have begun, "he added. Deputy Chairman of the State Agency for Alternative and Renewable
Energy Sources Jamil Melikov informed about the evaluation of renewable energy sources in
Azerbaijan, particularly wind and solar potential. It is planned to create wind power 350 MW, 50
MW of solar energy and 20 MW of bioenergy in the coming years. Ilka Levinqton, an expert from
the DNV-GL consultant on drafting the Renewable Energy Sources, drew attention to the
provisions that would be included in the legislative act to attract private investment. "This
document includes issues such as state policy and regulation, use of renewable energy sources,
power generation capabilities and power supply procurement, technical regulations for the
management of the electricity grid, contract basis, licenses and permits will be reflected."151
It has been noted that the proposals of the companies, international organisations and financial
institutions interested in cooperation with the country, using the appropriate international
mechanism, are being studied. The Minister of Energy Zaur Mammadov underlined the
importance of discussing issues related to the development of renewable energy sources with the
private sector. According to him, the proposals will help achieve the goal of creating favourable
conditions for the development of renewable energy sources in Azerbaijan.152 However, the abovementioned work is still underway.

<http://minenergy.gov.az/images/docs/aren_hesabat_2018.pdf>, p. 3.
<http://minenergy.gov.az/index.php/az/news-archive/132-14-11-2018>.
152 <http://minenergy.gov.az/index.php/az/news-archive/132-14-11-2018>.
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http://minenergy.gov.az/images/docs/aren_hesabat_2018.pdf



http://minenergy.gov.az/index.php/az/news-archive/132-14-11-2018



https://report.az/en/energy/azerbaijan-preparing-new-draft-law-on-alternative-andrenewable-energy-production/



https://www.eia.gov/beta/international/analysis.php?iso=AZE



http://www.europarl.europa.eu/meetdocs/2009_2014/documents/dsca/dv/dsca_201
30321_14/dsca_20130321_14en.pdf



https://www.evwind.es/2018/10/11/azerbaijan-inaugurated-yeni-yashma-wind-farmin-khizi/64801



http://www.greengrowthknowledge.org/sites/default/files/downloads/resource/UN
ECE%20Environmental%20Performance%20Reviews_Azerbaijan%202011%20%282n
d%20cycle%29.pdf



https://www.unece.org/fileadmin/DAM/energy/se/pdfs/ee21/EE21_Subregional_pr
ojects/AzerbaijanAliyev-05.pdf



https://www.unece.org/fr/energywelcome/areas-of-work/energy-efficiency/meetingsand-events/energy-efficiency/energy-efficiency/2016/seventh-international-forum-onenergy-for-sustainable-development/docs.html
Case-law


Azpetrol International Holdings B.V., Azpetrol Group B.V. and Azpetrol Oil Services
Group B.V. v. Republic of Azerbaijan (ICSID Case No. ARB/06/15)



Barmek Holding A.S. v. Republic of Azerbaijan (ICSID Case No. ARB/06/16)



Cem Selçuk Ersoy v. Republic of Azerbaijan (ICSID Case No. ARB/18/6)
https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx



Fondel Metal Participations B.V. v. Republic of Azerbaijan (ICSID Case No. ARB/07/1)
- https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/07/1

Azerbaijani titles
Legislation


2012-2020-ci illr üçün AzRBAYCAN 3ESPUBLIKASNDA ALTERNATIV V brpa olunan enerji
mnblrindn istifady dair DövlT4TRATEGIYASNNHAZRLANMASHAQQNDA"Zrbaycan
Respublikasi Prezidentinin SrNCAM



Alternativ v brpa olunan enerji mnblri üzr Dövlt StrATEGIYAS-2020



AzRBAYCAN3ESPUBLIKAS1REZIDENTININIYUL -cu il tarixli FRMAN



&NERJI3ESURSLARNDAN7stifad HAQQNDA-CIL2ANUNU


Snayenin inki9AFwZR DövlT1ROQRAM-2020
Reports
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“Azrbaycan 2020: Glcy #AX9” 7nki9af KonsEPSIYAS



“Azrbaycan alternativ enerji sektorunu dstklmyi mQSDQOYURFEVRAL



“Azrbaycanda test dövründ olan yeni külKELEKTRIKSTANSIYAS

ELSA AZERBAIJAN



AzRBAYCAN3ESPUBLIKASNN--ci illr üçün “Alternativ v brpa olunan enerji
mnblri üzr DövlT4TRATEGIYAS-NN4TRATEJI-Ekoloji nticlrin QSABIRBAX9



E.g. BP. Azrbaycan: Xzr mLIYYATLARLAYIHsi


“Neft v qaz ili: Azrbaycan – TARIXIENERJIMrkzi
Books


Mike S. “Gün9li glck üçün Gün9LI



8kinski A. M. “AzrbaycanN5BII.INERAL3ESURSLAR



5HOMAS,-%ANULDUZUV 9rFI


Yusifov C. “AzRBAYCANNBrpa oluna bilNENERJISAHSIND inki9AFNABAX9
Periodicals


,rimov Elnur, “Enerji 7NVESTISIYALAR "RBITRAJNDA YAZL V tTBIQI HwQUQUN Tsirlri:
“Azpetrol Qrup Azrbaycana qar9I9in tHLILI#AK%tVLT6NIVERSITETI)wQUQ+URMAL 
.AY
Case-law


Azpetrol Azrbaycana qar9



#ARMEKHOLDINQ"Zrbaycana qar9



Cem Selçuk Ersoy Azrbaycana qar9



'ONDEL.ETAL79TIRAKjLAR"Zrbaycana qar9
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1. Does your country have energy and/or environment strategy policies?
Environmental and energy policies have been the centre of debate and change on a global scale
for the past decade, especially since the Paris Agreement of 2015 at COP 21. Most scholars have
a consensus on the growing need for environmental and energy policies and their positive impact
upon society and the economy. The European Union (EU) has also a key role in the alteration and
improvement of environmental laws, with a primary objective to improve the quality of people’s
lives but to also improve water and air quality, protect the planet and increase recycling rates within
the EU. Environmental laws can have great results if effectively implemented.

1.1. Legal background and framework
Cyprus is an island with a remote system, with no interconnections to European or other energy
networks, due to its national idiosyncrasies. As a result, Cyprus is aiming to improve and strengthen
the energy supply security, ensure sustainable development and protect the environment.
However, Cyprus has proved to be facing challenges where environmental implementation is
involved, although many changes have been made to meet the goals set by 2020.
Regulations and policies regarding energy and electricity in Cyprus are generated through the
Cyprus Energy Regulatory Authority (CERA).153 The objective of this authority is to ensure that
legislation within Cyprus is harmonised with EU Directive 2009/72/EC, but also liberalise the
electricity market. There are expectations of complete liberalisation of the electricity market in
2019 due to CERA’s attempts to allow consumers the right to select their own energy supplier.

1.2. Energy and Environmental measures and policies
Cyprus reviews, revises and updates its policies every two years.154 The development of such
policies and strategies requires the involvement of a number of Ministries such as the Ministry of
Agriculture, Rural Development and Environment, Ministry of Energy, Trade, Industry and
Tourism, Ministry of Finance etc. Strategic Policies target several areas, primarily these involve
Renewable Energy and energy efficiency. These subsequently have an impact on the reduction of
Greenhouse Gas (GHG) Emissions in Cyprus.
Cyprus has altered Cyprus law to meet the objectives of the Renewable Energy Directive.155 The
Directive has established a framework regarding the usage of energy deriving from renewable
sources, to reduce greenhouse gas emissions. It requires that energy consumed within the Member
States of the EU are 20 per cent renewable in contrast to the levels of 1990 and set a deadline to
be achieved by 2020. The aim of such implementation was to protect Cyprus’s environment
effectively, develop energy resources and strengthen its energy supply and competitiveness.

153 Elena Ioannides and Dimitris Papapolyviou, ‘Cyprus’ in David L Schwartz (eds), The Energy Regulation and
Markets Review (Gideon Roberton, 6th edn, 2017) 116.
154 Republic of Cyprus, ‘Cyprus’ Draft Integrated national energy and climate plan for the period 2021-2030’ 2019, 66.
155 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources [2009] OJ L 140/16.
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Numerous attempts have been made by the government to meet the requirements of the
Renewable Energy Directive, by implementing support schemes to encourage the use of RES.
These attempts are evident in 2013, 2014, 2015, 2017 and the final amendment made in 2018.
This led to the enforcement of the Law for the Promotion and Encouragement of the Use of
Renewable Energy Sources 2013, where support schemes were introduced. Some of the policies
granted installation of 2000 photovoltaic systems of 3kW each.156 Analogous support schemes
were introduced in the forthcoming years. In 2014, installation of photovoltaic systems was
granted to both vulnerable and non-vulnerable households.157
In 2017, the Government introduced the Support Scheme for PV and Biomass/ Biogas. The aim
of the scheme was to forecast the procedure of net metering for PV and Biomass/ Biogas for
different categories.158 This policy was also including vulnerable groups in combination with the
relevant provisions for PV and Biomass Net metering.
The Ministry of Energy, Commerce, Industry and Tourism in 2017 also introduced a scheme,
which would install systems for the production of electricity through RES but for commercial
purposes.159 The scheme intended to help the electricity market adopt a more competitive nature
and as a result, to meet the national target as set by the Directive 2009/28/EC. It was however
modified in 2018 and set out to promote biomass utilisation systems of up to 5MW, solar energy
storage systems of up to 50MW, wave energy utilisation systems of up to 20MW each and
photovoltaic and wind systems of up to 8MW and 17.5MW each, respectively.160
Some of the latest policies relating to both energy and the environment have been outlined in the
fourth National Energy Plan of Cyprus 2017, the Cyprus National Reform Programme of 2018
and the Department of Environment’s 7th National Communication and the 3rd Biennial report.

1.3. 4th National Energy Plan (NEEAP) of Cyprus 2017161
The plan outlines the necessary measures that need to be implemented to comply with the energy
savings target set in article 7(1).162 A number of the measures and policies, which are implemented,
are outlined below:163

Ioannides and Papapolyviou (n1).
ibid.
158 Legal sources on renewable energy, ‘Support Scheme for PV and Biomass/ Biogas 2017’ (RES Legal)
<http://www.res-legal.eu/search-by-country/cyprus/sources/t/source/src/solar-energy-for-all-scheme/> accessed
17 Feb. 19.
159 Ioannides and Papapolyviou (n1).
160 Ibid.
161 Department of Environment, Ministry of Agriculture, Rural Development and Environment, ‘National Adaptation
Strategy and Action Plan 2017 (2017).
162 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency
[2012] OJ L 315/1.
163 Commission, ‘4th National Energy Efficiency Action Plan of Cyprus’ (Working Paper) COM September 2017 33.
156
157
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1.4. Europe 2020 – Cyprus National Reform program 2018164
During 2017, Cyprus economy underwent growth that affected positively many fundamental
aspects of society. Within the main priorities of the Government’s reform, there were policies and
targets regarding the reduction of greenhouse gas emissions (GHG), policies for the promotion of
Renewable Energy Sources and policies for energy efficiency.
As the consequences of Climate Change are severe and threatening towards the planet, it is a
necessity for Cyprus to adjust to the needs of the environment. It an attempt to adapt effectively
Cyprus has implemented a National Adaptation Strategy and Action Plan 2017, a co-financed
project by the EU and CYPADAPT.165
Their policies regarding energy are:166


Increase of energy production from RES by reducing the connection fees of the units



Increase energy production with specific support criteria on a case-by-case basis



Good maintenance of power lines to minimise losses. Adding new networks



A scheme of subsidies for energy savings in the domestic sector



Greening the cities to avoid / reduce the urban thermal island phenomenon with the aim
of reducing energy catastrophe for cooling and outdoor shading, with concrete measures
such as creating parks and adopting 'green' policies



Natural gas penetration in energy production to save primary energy



Diversification of the energy mix for the penetration of natural gas

Commission, ‘Europe 2020 Cyprus National Reform Programme 2018’ (Reform) COM (2018).
Department of Environment, Ministry of Agriculture, Rural Development and Environment, ‘National Adaptation
Strategy and Action Plan 2017 (2017).
166 Ibid, 32.
164
165
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Adoption and implementation of regulations on the energy efficiency of new buildings
and buildings undergoing major renovation



Increase the number of new buildings with 'almost zero' energy consumption in
combination with biophilic and bioclimatic architecture

1.5. Renewable Energy Sources (RES)
Cyprus is aiming towards an increase in the contribution of RES to 13% of the total energy
consumption by the year 2020.167 To achieve that, the Government has been developing support
schemes and incentives during the period of 2008-2018, to support RES penetration. The
Renewable Energy penetration has been mostly noticed in the Electricity sector, where renewable
energy had been incredibly low.
The government is preparing new strategies for the promotion of RES and alternative fuels. Some
of the measures involved in such strategies will be the encouragement to use Hybrid and Electric
Vehicles as well as sharing biofuels in the fuel mix.168 In relation to the usage of RES for Heating
and Cooling, a 2018 support scheme was applied for the installation of RES systems in households
and energy saving/energy upgrade.169

1.6. Energy efficiency
Cyprus set a goal to increase energy savings up to 14.5% (375 ktoe) by 2020.170 Attempts to
minimise the number and to prevent its increase are being made by switching from oil to natural
gas in electricity generation. Furthermore, there are more policies and measures being implemented
to help Cyprus’s energy efficiency, with a number of new schemes introduced to ensure the
fulfilment of the target.
The Support scheme ‘Solar Energy for All’ provides installation of Net-metering photovoltaic
systems with a capacity up to 5KW for all consumers and self-generation systems which have the
capacity of up to 10MW for commercial and industrial consumers.171 This scheme allows the
production of electricity from RES and has been applied since 2013, as part of national policy for
the promotion of RES electricity. Furthermore, according to the approved draft of ‘Integrated
National Energy and Climate Plan for period 2021-2030’, to promote the enhancement of
improved self-consumption for small systems, the above-mentioned scheme will continue to be
applied but with some modifications.172 Additionally, in 2019, a new scheme is expected to be
released which will employ European and Structural Funds 2014-2020 to allow financial assistance
for the promotion of energy efficiency investments.173

Europe 2020 Cyprus National Reform Programme 2018 (n13), 53.
Ibid, 55.
169 Ibid, 53.
170 Ibid, 55.
171 Ibid, 57.
172 Republic of Cyprus, ‘Cyprus’ Draft Integrated national energy and climate plan for the period 2021-2030’ 2019, 74.
173 Europe 2020 Cyprus National Reform Programme 2018 (n13), 57.
167
168
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1.7. Cyprus UNFCCC 2018 National Report
1.7.1. Reduction of GHG emissions
Cyprus, according to the environmental target for 2020, must reduce its GHG emissions by 5%.174
To meet this target, Cyprus places greater emphasis on domestic mitigation. According to the
seventh National Communication and the third Biennial report, submitted to the UNFCCC, the
Department of Environment set out the latest policies relating to the reduction of GHG emissions.
These policies include:


Generation of electricity through the introduction of natural gas in Cyprus.



to increase RES share to electricity, transport, heating and cooling.175



wind farms, photovoltaic systems solar thermal plants and biomass plants will be utilised
to generate 13%.176



increase in energy savings from energy efficiency in buildings.



promote public transport and low emissions’ vehicles and encourage the use of electric
vehicles.177



Improve solid waste disposal sites; develop schemes, which will prevent local waste.178



Promote anaerobic digestion of the treatment of animal waste and other waste.179

1.8. Cyprus’ Draft Integrated national energy and climate plan for the period 20212030
This document presents the current policies on climate and energy in addition with some policies,
which are currently developing and will be implemented in the near future. These can be observed
in the table 3.2. below:

Ibid, 52.
Department of Environment, Ministry of Agriculture, ‘Rural Development and Environment, 2018 7th National
Communication and 3rd Biennial report under the UNFCCC of Cyprus’, 50.
176 Ibid, 44.
177 Ibid, 57.
178 Ibid, 59.
179 ibid.
174
175
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180

1.8.1. Agriculture
A key policy regarding agriculture is the promotion of anaerobic digestion for the treatment of
animal waste.181 This has been reported to be a way of altering biomass to energy, which supports
the reduction of waste, generation of energy and cuts down on carbon emissions.182 This policy
deals with two preoccupations; the development of clean energy sources and the reduction of
GHG emissions.183

1.8.2. Climate Change and Forests
The strategic intentions to protect the forest and climate were outlined in the Statement of Forest
Policy:


“Protecting forests against forest fires



Adaptation of forests to climate change and enhancing the contribution of forests in
addressing climate change and improvement of main forests and forested areas,


Improvement and expansion of forests.”184
These policies assist not only with the protection of forests but also help reduce GHG emissions
and increase of carbon sequestration.185

Republic of Cyprus, ‘Cyprus’ Draft Integrated national energy and climate plan for the period 2021-2030’ 2019, 67.
Ibid.
182 Ibid 68.
183 Republic of Cyprus, ‘Cyprus’ Draft Integrated national energy and climate plan for the period 2021-2030’ 2019, 68.
184 Ibid 71.
185 Ibid.
180
181
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2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Cyprus as an energy consuming jurisdiction
The EU has vowed to reduce its energy consumption by 20% by 2020. Despite numerous EU
Directives, initiatives and policies implemented, Cyprus remains an energy-consuming jurisdiction.
According to EUROSTAT, in 2015, Cyprus was found on the very end of the ranking regarding
the reduction of gross inland consumption. Cyprus comparatively and relatively had the highest
increase in energy consumption from 1990 to 2015. In 2016, Cyprus was among the countries who
had the biggest shares of total petroleum products in gross inland energy consumption, reaching
93,1%. Cyprus has been classified by the European Commission as one of the most vulnerable
countries and this vulnerability derives from Cyprus’s exposure to international oil prices.186
According to the Seventh National Communication & Third Biennial Report under the UNFCCC,
energy consumption has marked an increase in different sectors by 38% from 1990 to 2015.187 The
largest increase in overall consumption has been observed in the electricity sector, which has been
over 174% since 1990, while the final consumption of electricity between 1990 and 2016, by using
conventional fuels was 152%.188 The consequences of such an increase are evident if Greenhouse
gas (GHG) emissions. Space heating and cooling constitute the most important components of
energy for households, but there is no standard number as each year is subject to alteration due to
the climatic conditions. Although in recent years consumption of household consumption has
demonstrated a decrease due to higher prices.

2.2. Proportion between renewable and non-renewable sources
Cyprus’s energy mix differentiates itself from the other Member States of the EU. Inter alia, Cyprus
is geographically placed in the southeastern part of the Mediterranean Sea and as a result, it
constitutes a remote energy system.189 It is relying almost solely on petroleum products, such as
fuel foils for electricity generation, coal and gas.190 One of its key issues is the overdependence on
imported energy, which reaches 92% of its overall energy needs.191 Additionally, Cyprus has no
connections with other countries for electrical or natural gas. The most dominant source of energy
consumed in Cyprus is refined petroleum products.192 Due to this prevalence by petroleum
products, other sources of energy and more specifically RES are contributing marginally to the
overall gross final consumption. As a result, the ratio between renewable and non-renewable
sources is disproportionate.
Although Cyprus is not producing primary sources of energy and is relying upon other countries
for the import of energy, Renewable Energy Sources are a critical component for the decrease of
consumption. In 2015, it was observed that renewable energy sources accounted for solely 9.9%
Commission, ‘Energy Union Factsheet Cyprus’ (Communication) (COM (2017) 688 final, 2.
2018 7th National Communication and 3rd Biennial report under the UNFCCC of Cyprus (n24), 25.
188 Ibid.
189 2018 7th National Communication and 3rd Biennial report under the UNFCCC of Cyprus (n24), 111.
190 Commission, ‘Energy Union Factsheet Cyprus’ (Communication) (COM (2017) 688 final, 2.
191 2018 7th National Communication and 3rd Biennial report under the UNFCCC of Cyprus (n24), 111.
192 Commission, ‘Energy Union Factsheet Cyprus’ (Communication) (COM (2017) 688 final, 2.
186
187
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of Cyprus’s actual total consumption.193 The increase of RES would benefit Cyprus, as dependency
upon other countries would decrease. Despite the low numbers accountable to RES, Cyprus has
already reached its 2020 targets.194 The three main RES types of technology used and encouraged
are wind energy, solar and biomass. Solar energy has ranked Cyprus first globally in solar energy
use for heating water in households.195 This is demonstrated by the chart below, indicating the
percentage shares from the period of 1990 to 2015.

196

Source: World Data, www.worlddata.info

2.3. Potential for becoming an energy transiting jurisdiction
As previously established, Cyprus is a heavily dependent energy receiving country as it does not
produce any primary sources of energy, with an exception of a minimal percentage of RES.
However, this is subject to change after the discovery of natural gas in Cyprus’s Exclusive
Economic Zone (EEZ), which will change to a significant extent the current situation in Cyprus.197
This discovery renders it possible for Cyprus to transit from an exclusively consuming and
importing country to become a transiting jurisdiction, exporting to other countries. Although the
discovery of natural gas occurred in 2011, it will only be available in 2020 and its export will begin
shortly before 2024.198 Recently, the New Cyprus gas has been described as a ‘game changer’ as
the EEZ in “Block 10 was found containing 5-8 trillion cubic feet of gas”.199 This discovery
constitutes one of the biggest finds globally in the past two years.200 The commercial exploitation
of these sources will allow Cyprus to abandon its status as an energy receiving country and
hopefully become a producing country.
Moreover, steps towards the complete liberalisation of the electricity market are expected by the
end of 2019, increasing the electricity supplier options and ending EAC’s monopoly. Lastly, Cyprus
has been a part of a major project, “EuroAsia Interconnector” which will hopefully be

Ibid.
2018 7th National Communication and 3rd Biennial report under the UNFCCC of Cyprus (n22), 47.
195 Ibid.
196 World Data Info, ‘Energy consumption in Cyprus’, <https://www.worlddata.info/asia/cyprus/energyconsumption.php> accessed 17 Feb. 19.
197 Commission, ‘Towards an Energy Union’ (Communication) COM (2015) 572, 3.
198 Ibid.
199
ekathimerini,
“New
Cyprus
gas
find
seen
as
game
changer”,
<http://www.ekathimerini.com/238200/article/ekathimerini/news/new-cyprus--gas-find-seen-as-game-changer>
accessed 01 April 19.
200 Ibid.
193
194
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commissioned in 2019-2020.201 Such electrical interconnection with Israel and Greece is set out to
end Cyprus’s Energy Isolation, efficiently secure energy supplies, promote development of RES
and reduce CO2 emissions.202 Additionally, this project will benefit substantially the economic,
geopolitical and socio-economic relationships between the countries involved but also help reach
the target set by the EU for 10% of electricity interconnection among Member States.203
Despite the heavy dependence and consumption of energy, Cyprus has the potential of
overturning this status and becoming a less consuming jurisdiction.


3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Cyprus is a member country of different International Energy Treaties and it has participated and
signed many international agreements and arrangements.
Particularly, in December 1991, Cyprus had signed the European Energy Charter; in December
1994 had signed both the Energy Charter Treaty and the Protocol on Energy Efficiency and
Related Environmental Aspects, which came into force in April 1998; in July 2001 had ratified the
Amendment to the Trade-related provisions of the Energy Charter Treaty, which entered into
force in January 2010; in May 2015 Cyprus had signed the International Energy Charter.
In addition, Cyprus constitutes a part in various agreements such as the Bilateral Agreement
between Cyprus and Egypt on natural gas subsea pipeline and to the establishment of the East
Mediterranean Gas Forum, given the recent energy and political developments in the East
Mediterranean.
Analytically, the Bilateral Agreement between Cyprus and Egypt on Natural Gas subsea pipeline204
is an important milestone for the creation of an East Mediterranean corridor to the European
Union and strengthens the Energy investment environment in the region. It has to be noted that
this agreement has the support of the European Commission, as it implements the vision of
transporting the very first quantities of natural gas into the European Union, and its deal is
considered as a landmark not only for Cyprus but also for the entire region of Eastern
Mediterranean.
Regarding the Mediterranean Gas Forum205, it is considered as a historical agreement as Egypt,
Cyprus, Greece, Italy, Israel, Palestine and Jordan agreed on the establishment of an
institutionalised mechanism for their cooperation, understanding and for ensuring their interests.
The Forum will be based in Egypt and its main objective is the creation of a peripheral market of
natural gas in favour of its members. Given the geopolitical difficulties of the area, this Forum is
seen as significant and it brings the members closer to their goals regarding the Energy policy. It
Commission, ‘Towards an Energy Union’ (Communication) COM (2015) 572, 11.
EuroAsia Interconnector, “EuroAsia at a glance”, <https://www.euroasia-interconnector.com/at-glance/>
accessed 01 April 19.
203 Ibid.
204 <http://knews.kathimerini.com.cy/en/news/cyprus-energy-deals-draw-eu-support>.
205 <https://cyprustimes.com/kypros/politiki/istoriki-symfonia-gia-energeiaki-eptameri/>.
201
202
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is worth mentioning that their guiding principles are to be respectful to International Law and to
the objectives and the rules of the UN Roadmap.
The Energy Charter Treaty establishes a legal framework in order to promote long-term
cooperation in the energy field, based on complementarities and mutual benefits, in accordance
with the objectives and principles of the Charter. On the 19th of December 1997, Cyprus had
incorporated the Final Act of the European Energy Charter Conference into the National
Legislation as Law 28(III) of 1997206. This Law had been voted by the elected Members of the
Parliament and it incorporated the Annexes, specifically the text of the Energy Charter Treaty; the
Decisions regarding Energy Charter Treaty and the Protocol of the Energy Charter Treaty for the
energy efficiency and related Environmental Aspects as given and decided by the States in the
Conference. With the aforementioned Law 28(III) of 1997, Cyprus ratified the Final Act and the
Annexes and provided the Final Act in both English (original version) and Greek (translated
version). However, in case of a dispute or a difference in the texts, the English version, which is
the original, will prevail.
On the 20th of May 2015, Cyprus had signed during the Ministerial Conference of the Charter
held in The Hague, the International Energy Charter. This Charter “is a political declaration that
defines common principles for international cooperation in the field of energy. The International
Energy Charter reconfirms and modernises the principles of the 1991 European Energy Charter
and the 1994 Energy Charter Treaty which the Republic of Cyprus ratified in 1997.”207
Cyprus had ratified the Kyoto Protocol with Law No. 29(III) of 2003 as a non-Annex I Party to
the United Nations Framework Convention on Climate Change. The Country had in 2016,
according to EUROSTAT208, 11.3 tonnes per capita of Greenhouse gas emissions. However, since
the Protocol was ratified before 2004, so as to acquire a common commitment to reduce emissions
by 8% on average, 10 of the 12 Countries who became Members of the EU on this year have their
own individual targets, while Cyprus and Malta have no targets under the Kyoto Protocol.


4A. If your country is a member state of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
Cyprus joined the European Union on the 1st of May 2004209 together with nine other states, all of
them hoping that their implementation would be the start of a unification process of Eastern and
Western Europe inside the European Union. The entering by Cyprus of the European Union
resulted in a large number of EU legislation being adopted into Cypriot national law. Cyprus is
206
The
Final
Act
of
the
European
Energy
Charter
Conference
<http://www.cylaw.org/nomoi/arith/1997_3_028.pdf>.
207 <http://www.goldnews.com.cy/en/economy/cyprus-signs-international-energy-charter>.

Law

of

1997

208

<https://ec.europa.eu/eurostat/tgm/refreshTableAction.do?tab=table&plugin=1&pcode=sdg_13_10&language=e
n&fbclid=IwAR2-L1cCn2HIXqY3JMemLK6t50D4Cr97efJM64XJmOSbq9CkcGxoEnk2dXo>.
209 European Union. (2019). Cyprus | European Union. [online] Available at: <https://europa.eu/europeanunion/about-eu/countries/member-countries/cyprus_en> Accessed 7 Feb. 2019.
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starting to understand more and more the importance and potential of renewable energy sources
(RES) which makes them adopt specific regulations and directives on this subject in their own
legal system.
In 2003, the Cyprus Energy Regulatory Authority (CERA)210 was established taking regard to the
Directives by the European Union regarding the energy sector and sustainable development in the
Republic of Cyprus. One of the authority’s main duties is to encourage the use of renewable energy
sources. To encourage the use of renewable energy sources the European Union came up with a
plan of action that is covered by Directive 2009/28/EU.
On Cypriot national level, the legislation regarding renewable energy sources states that it is
essential for the purposes of harmonisation with the European Community to follow ‘Directive
2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion
of the use of energy from renewable sources211’. This Directive is often referred to as the RES
Directive. The council of ministers, when exercising the powers granted to them under subsection
(2) of article 13A of this directive, issued three regulations to be followed on Cypriot national level.
These regulations consist of:
-
Regulations 375/2016212
-
Regulations 374/2015213
-
Regulations 248/2015214
According to international legislation, the directive sets out specific targets for each member state
individually to achieve the common goal of achieving a more sustainable development of the
environment by way of using renewable energy sources. Article 13 of the 2009/28/EU Directive
states ‘it is appropriate to establish mandatory national targets consistent with a 20 % share of
energy from renewable sources and a 10 % share of energy from renewable sources in transport
in Community energy consumption by 2020’.215 This article indicates that the overall EU target for
renewable energy use by 2020 is 20 %. The individual targets of each member state vary from a
minimum of 10 % in Malta and a maximum of 72 % in Iceland.
The target set for Cyprus is a 13% contribution from renewable energy sources in the final use of
energy and a 10% contribution from renewable energy sources in road transport consumption. In
2005, the share of energy from RES was 2.9% and the share of RES in transport was 0.00%, so it
was non-existing.
Cera.org.cy. (2019). CERA - Home. [online] Available at: <https://www.cera.org.cy> [Accessed 4 Feb. 2019].
Eur-lex.europa.eu. (2019). L_2009140EN.01001601.xml. [online] Available at: <https://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:32009L0028&from=EN> [Accessed 5 Feb. 2019].
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The following table gives a presentation of the share of energy from renewable energy sources in
gross final consumption making a comparison between the years 2005 and the expected share in
2020216.
(A) Share of energy from renewable sources in gross final consumption of energy in
2.9%
2005 (S2005) (%)
(A) Target of energy from renewable sources in gross final consumption of energy in
13%
2020 (S2005) (%)
(C) Expected total adjusted energy consumption for 2020 (from table 1, last cell) (ktoe) 2023
(D) Expected amount of energy from renewable sources corresponding to the 2020
263
target (calculated as B x C) (ktoe)
Regarding the contribution of renewable energy sources in transport consumption, Article 33 of
the Directive states that ‘Some member states have a large share of aviation in their final gross
consumption of energy’217. When considering the fact that there is a regulatory constraint that
prevents the commercial use of biofuels in aviation, it is essential to provide some sort of exception
to the particular member states that suffer because of this constraint. Mainly Cyprus relies heavily
on aviation as a form of primary transport for its citizens and to keep their economy alive by
bringing tourists in by aeroplane. This gives Cyprus a very high gross final consumption when it
comes to national air transport, which makes it disproportionate, compared to other member
states. For this reason, the share of energy consumed in aviation in Cyprus shall be no more than
4.12%.
Another Directive that is constituted in the legal system of Cyprus is the 2001/77/EC Directive
of the European Parliament and of the Council of 27 September 2001 on the promotion of
electricity produced from renewable energy sources in the internal energy market.
Cyprus probably has the highest solar power potential of all the member states of the European
Union, especially taking into consideration that the country enjoys sunlight on more than 300 days
a year. For this reason and with the aim of achieving the targets set by the EU Directive that
indirectly sets targets for Cyprus itself, the Electrical Authority of Cyprus, as others, plans to
produce their own solar park to make use of the renewable energy source already available here in
Cyprus.
Cyprus is still faced with a challenge when it comes to achieving the targets placed by the Water
Framework Directive. The biggest problem lies with the over-abstraction of groundwater due to
the country’s climate, which leaves them with limited water resources. The Cypriot Government
puts a lot of effort in the recycling and desalination (the process in which salt is filtered from the
water to make it more suitable for human consumption or irrigation) of water, as Cyprus does not
enjoy a lot of natural rainfall, they try to use as much of rainfall-independent water sources.

Buildup.eu.
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When looking at the environmental policies of Cyprus in present times, it is noticeable that the
country has taken considerable steps to reform its environmental policies since it entered the
Union in 2004. Not only did Cyprus enter nine international agreements but also, they are also
involved in the Kyoto protocol regarding the upcoming threat of the climate change218.
The country even excels in some particular areas of international environmental implementation.
A significant example can be seen in a report by the European Commission, called the
environmental implementation review, which is taking regard to the ‘European Bathing Water
Quality’219. This report concludes that 99.1% of the 113 bathing waters in Cyprus were of excellent
quality. This conclusion is very positive for the country’s economy as Cyprus relies on its tourists
who can enjoy clean bathing water during the extremely warm months of summer.
The legal framework regarding the air quality in Cyprus consists of the European Directive
2008/50/EC on ambient air quality and cleaner air for Europe220 and the Ambient Air Quality
Law of 2010.221 This law aims to promote collaboration between all of the Unions member states
to reduce the levels of pollution in the air and to set a target specifically for Cyprus concerning the
countries air quality levels. The main objective of the 2008 Directive is to reduce pollution levels
to limit the potential harm for human health while examining the whole environment of the
specific member state222.


5. Has your country been involved in any international or regional energy or
environmental legal disputes?
5.1. Conflict Cyprus – Israel
Recently, there was a disagreement between Cyprus and Israel regarding the ownership of a gas
field. This disagreement is threatening a million-dollar plan that involves turning the Mediterranean
into a major energy centre. The dispute is regarding the gas field called ‘Aphrodite’, which is a field
discovered at the edge of Cypriot waters of which one point reaches across the border of Israel.
The worth of the meters of gas on Israel’s side is estimated to $1,5 billion and Israel is not willing
to give that up. The discovery of Aphrodite was a very significant event for Cyprus, unlike to Israel
who discovered two gas fields of their own approximately around the same time. There is a lot of
uncertainty regarding the dispute, as some would say, “the vast majority of gas was in Cyprus and
a minority was on the Israeli side”. Plans for the future of the field have already been made, as its
purpose will be to facilitate a 2000 km long pipeline, which will transport Cypriot and Israeli gas

Cea.org.cy.
(2019).
Legislation
Renewable
Energy
Sources.
[online]
Available
at:
<http://www.cea.org.cy/en/nomothesia-ananeosimes-piges-energias/> [Accessed 7 Feb. 2019].
219 Ec.europa.eu. (2019). [online] Available at: <http://ec.europa.eu/environment/eir/pdf/factsheet_cy_en.pdf>
[Accessed 8 Feb. 2019].
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to Western Greece. Cyprus and Israel are trying to resolve the dispute internally, but if they fail to
reach an agreement, it will be necessary to turn to an international expert for help.

5.2. Dispute Cyprus – Turkey
A dispute with Turkey on the subject of natural gas in Cypriot waters. The dispute went further as
Turkey would not recognise the Republic of Cyprus and they gave this as an explanation to why
they did not want to discuss offshore energy projects. Greek-nationalists oppose a Turkey-Cyprus
electricity connection arguing that they want to avoid dependency of Turkish electricity. The
solution available for this would be the Euro-Asia Interconnector, which would consist of an
electrical cable from Israel to Cyprus to Greece. This solution is highly favoured by the European
Union, as it would provide both environmental and security benefits and would leave Turkey out
of it.
When taking regard to the environment, it is noticeable that Cyprus has been involved in several
legal proceedings brought by The European Commission223. In January 2012, the European
Commission urged Cyprus to comply with the requirements of the waste legislation set by the EU
legislation. The Commission found Cyprus guilty of being in violation of Directive 99/31/EC224,
which was, discovered though the examination of several landfills throughout the country. The
Directive was regarded as an essential element in the process of reducing the landfilling of waste
in the environment as much as possible with the ultimate goal of protecting human health and the
environment in general from waste related matters. The Commission gave Cyprus the chance to
comply with the Directive by 2015 otherwise; they had to defend their case in front of the
European Court of Justice. After this period, progress could be seen which was established
through the closure and rehabilitation of several landfills and the start of the existence of
appropriate waste management systems. Sadly, some landfills, six to be exact, were still in breach
of EU legislation. These landfills received the waste produced by the municipalities of Limassol
and Nicosia. This could be considered a consequence of the inappropriate waste disposal
infrastructure in these municipalities. After the commission concluded that Cyprus was still in
violation, they decided to refer the case to the European Court of Justice.
In March 2012, Cyprus was referred to the Court of Justice of the European Union regarding a
different subject that was the failure to comply with Directive 2008/99/EC. This Directive
represents the Protection of the environment with the assistance of criminal law. Its aims are to
“achieve a higher level of environmental protection by ensuring that criminal law measures are
available in all member states to react to serious breaches of EU rules on Environmental
protection225”. A requirement stated by this Directive is that member state must regard
environmental violations as serious as criminal offences and give the same treatment regarding the
punishment of such violations. It proposes that these violations are punishable with “effective,
Ec.europa.eu. (2019). Infringement Cases - Legislation - Environment - European Commission. [online] Available
at: <http://ec.europa.eu/environment/legal/law/press_en.htm> [Accessed 29 Mar. 2019].
224 Eur-lex.europa.eu. (2019). EUR-Lex - 31999L0031 - EN - EUR-Lex. [online] Available at: <https://eurlex.europa.eu/legal-content/EN/TXT/?uri=celex%3A31999L0031> [Accessed 29 Mar. 2019].
225 Eur-lex.europa.eu. (2019). EUR-Lex - 32008L0099 - EN - EUR-Lex. [online] Available at: <https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32008L0099> [Accessed 1 Apr. 2019].
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proportionate and dissuasive criminal penalties226”. Since Cyprus still did not take steps to adopt
this Directive in their national law, the Commission suggested that the Court of Justice should
impose a penalty on Cyprus until they fully adopted this legislation into their own domestic
national law.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Renewable Energy Systems –Electricity and non-renewable energy in terms of
production and consumption 
Nowadays, the entire supply of electricity to industry and households is provided by the stateowned Electricity Authority (EAC). The monopoly of the EAC in Cyprus ended legally by the
accession of Cyprus to the EU in 2004. The provisions of the Electricity Directive have been
effectively transposed into national legislation by the Regulations of the Electricity Market Law
122(1)/2003, as amended. As a result, a part of the electricity market was liberalised for some nondomestic consumers. Since January 2014, the electricity market has been fully liberalised,
permitting, on one hand, to competitors of the EAC to enter the domestic market and therefore
allowing to all domestic consumers to choose their electricity supplier. However, no electricity
company has entered the market yet and the EAC is still enjoying a de facto monopoly and remains
the only generator and supplier of electricity.

6.1.1. Prospecting, Exploration and Exploitation of Hydrocarbons, changes in Cyprus’s
legal scenery
The legal framework in Cyprus concerning the hydrocarbon exploration and exploitation is based
on EU and international law. Cyprus joined the United Nations Convention on the law of the Sea
(UNCLOS), which defines « the rights and responsibilities of states in their use of the world’s oceans, establishing
guidelines for business, the environment and the management of marine natural resources and regulating the territorial
waters, contiguous zones and exclusive zones of states». The Convention was ratified in 1988. Cyprus’s
EEZ and its continental shelf are defined in the EEZ and Continental Shelf Law of 2014, which
replaced the Continental Shelf Law of 2013 and amended the Exclusive Economic Zone Law of
2004. The EEZ of Cyprus was delimited by bilateral agreements with Egypt, Lebanon and Israel
in 2003, 2007 and 2011 respectively. The oil and gas exploitation area cover approximately 51,000
square kilometres of the south and southwest of the island and it is divided into 13 exploration
blocks. The Cyprus jurisdictional rights to its EEZ includes: the exploration, utilisation and
management of all natural resources, production of energy, installations and structures, scientific
research and the protection of the environment.

226

88

Ibid.

ELSA CYPRUS

As a member of the European Union, Cyprus’ energy policy has to comply with the
acquis communautaire and transposed all the relevant EU Directives into national law. Hydrocarbon
exploration and exploitation activities in Cyprus are governed by the Hydrocarbons (Prospection,
Exploration and Production of 2007 to 2015) Law and Regulations (of 2007, 2009 and 2014),
which were passed to incorporate into national law the EU Directive 94/22/EC on the Conditions
for Granting and Using Authorisations for the Exploration and Production of Hydrocarbons.
Both Hydrocarbon law and Hydrocarbon Regulations set up the legal licensing framework for
prospecting, exploration and extraction activities in Cyprus’s territory including its EEZ. The
Hydrocarbon law also stipulates that the ownership of the hydrocarbons wherever they are
discovered in Cyprus, including the territorial waters, the continental shelf and the EEZ of the
Republic of Cyprus, shall be deemed to be vested in the Republic of Cyprus.
The Hydrocarbon Law and Regulations set out the criteria for the evaluation of the applications
and grant three types of licences. Firstly, the prospecting licence is valid for one year and involves
evaluation of potential by identifying geographical techniques and evaluation of offshore potential
by conducting geographical 2D/3D seismic surveys. The prospecting licences do not give
authorisation to drill. Secondly, the exploration licence is granted for three years and it can be
renewed twice for a period of two years per renewal. The maximal duration of this licence must
not overcome the seven years. Upon each renewal, 25% of the initial licence area is relinquished.
The licence gives the possibility to effectuate gravity, magnetic and as well as 2D/3D seismic
surveys. Furthermore, the licensee can also operate exploratory drilling. The applicant for this
licence has to include an environmental impact assessment and must respect certain environmental
obligations asserted by the international and local legal framework. An exploitation licence is
granted for the initial period of 25 years with the possibility of a ten-year renewal. According to
section 27 of the Hydrocarbure Law, no holder of a such a licence or authorisation may transmit
or transfer the rights arising from the relevant licence to another entity, unless the Council of
Ministers decide that this transfer or assignment does not affect or endanger national security or
public interest and complies with the criteria set up by the government. According to section 28
of the Hydrocarbon law, no entity may, after the grant of authorisation, come under the direct or
indirect control of a third country, or a national of a third country, without the prior consent of
the Council of Ministers.
The competent authority to approve and provide for licences for exploration and exploitation
activities regarding the hydrocarbons within Cyprus EEZ is the Council of Ministers. The specific
criteria for approving a licence during a licensing round is published in the Official Gazette of the
Republic of Cyprus and the official Journal of the European Union. The Council of Ministers may
examine the technical and financial capacity of the applicant, the applicant’s previous performance
in the context of another licence, the national security or the public interest. Because of the
transposition of the Offshore Health and Safety Directive into national law (Safety of offshore oil
and gas Operations Regulations of 2015), the Council of Ministers also examines the applicants’
sufficient capacity to meet their financial obligations. Once the licensing round is finally ended,
the government invites the successful applicants to enter into negotiations for an exploration and
production-sharing contracts (EPSC) between the Republic of Cyprus and the licensee or
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licensees. European legal entities and as well non-European legal entities may apply for these types
of licenses. The Council of Ministers has the possibility to refuse to grant a license, despite its
approval from the Council of the EU, to an applicant controlled by a non-EU country or a nonEU citizen, if the non-EU country does not have the proportionate legal credentials relevant to
granting a license for hydrocarbon’s prospecting, exploration and exploitation activities.
According to section 16 of the Hydrocarbons law, the Council of Ministers may assign to itself or
another legal entity or person the direction and management of the prospecting, exploring,
exploiting hydrocarbons activities. Therefore, the Council of Ministers proceeded to the
establishment of the Cyprus Hydrocarbons Company (the CHC). The CHC is a private limited
liability company and has a sole member, which is the Minister of Energy, Commerce, Industry,
and Tourism on behalf of the State and an executive board of seven people appointed in
conformity with the Hydrocarbons Law. According to its memorandum, the Company has to
accomplish commercial operations related to the exploration and exploitation of the hydrocarbons
belonging to the Republic of Cyprus and as a well to supervise and control the energy infrastructure
of the state and examine the relevant agreements.

6.1.2. Legal framework in Electricity Market and Gas market in Cyprus
Regarding the electricity and gas market in Cyprus, there are currently three main sources of law
and regulations. First, there are the relevant statutory provisions of the Electricity Market Law and
the Natural Gas Market Law. Secondly, there is the Cyprus Energy Regulatory Authority and lastly
the orders issued by the Minister of Energy, Commerce, Industry and Tourism. Additionally, there
are the Electricity Market Rules issued by the Transmission System Operator (the « TSO»).
Apart from the Electricity Market Law, Cyprus has also incorporated the Natural Gas Directive
through the Regulation of Natural Gas Market Law 183(I)/2004, as amended (the Natural Gas
Market Law). Nevertheless, there is no infrastructure to support the import of natural gas into
Cyprus. Therefore, there is no network for its supply in the market.
The Electricity Market law and the Natural Gas Market Law establish the Cyprus Energy
Regulatory Authority (CERA). CERA is a separate legal entity and independent from any other
public or private entity (CERA is neither supervised nor controlled by the Council of Ministers)
and is the competent authority of supervising and regulating the electricity and natural gas markets
in Cyprus. CERA also promotes and safeguards effective and fair competition in the energy market
ensures safety, quality, competence, continuity and reliability in the energy supply and as well
encourages the use of Renewable Energy sources. In addition, it takes autonomous decisions. For
instance, the management of its annual budget. The Electricity Market Law set out an exhaustive
list of CERA’s regulatory functions such as the issuance, revocation, control and amendment of
authorisations granted in conformity with the above-mentioned law. Moreover, CERA is
responsible for issuing decisions and regulations, issuing legally binding decisions on electricity
undertakings. The powers vested to CERA also include the power to investigate and act as a
dispute settlement authority to any disputes that may emerge among the licensees and finally to
impose effective, proportionate penalties on electricity undertakings that fail to respect the
obligations pursuant to the Electricity Market Law or any legally binding decisions. As stated
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above, the electricity market is currently monopolised by EAC, which is the sole generator and
supplier. CERA as the only authority responsible for ensuring a fair and effective competition,
issued in January 2017 two regulatory decisions related to the establishment of a new electricity
market model in Cyprus in order to attract competition in the production and supply of electricity.
In both decisions, CERA expressed its concerns regarding the fact that the new electricity market
model was not yet implemented. According to the Regulatory Decision 01/2017, CERA invested
the Transmission System Operator (TSO) with the following missions: first and foremost, to cover
its human resources needs until the end of June 2017 in order to achieve the implementation of
the new electricity market model, to submit the rules that will govern the sale and purchase of
electricity between authorised persons to CERA and to the Minister of Energy, Commerce,
Industry and Tourism for their approval, to purchase of the software and hardware and as well to
initiate several actions like personal training, preparation of market manuals and operational
procedures of the transmission system by July of 2019.
Concerning the second Regulatory decision 02/2017, CERA addressed to the EAC’s Network
Business Unit and asked for human resources in order to cover the needs of the TSO.
The Natural Gas Market law invests CERA with a significant amount of powers. Despite the fact
that there is no yet infrastructure to support the natural gas market and there are no undertakings
supplying natural gas in Cyprus market, the CERA has to set up an internal regulating system. Its
missions are to make legally binding decisions on natural gas undertakings, to impose penalties in
case of misconduct regarding the obligations of the undertakings and as well to monitor and review
the conditions to access the network.
Moreover, the Electricity Market Law outlines a certain number of restrictions for the persons that
have not been authorised by CERA. Generally, an entity or a person that has not been granted a
license by CERA cannot construct an electricity generating plant, supply of electricity to eligible
and non-eligible consumers, to undertake any of the duties of the TSO enumerated in the section
60 of the Electricity Market Law, to undertake any of the duties of distribution system operator (
DSO) outlined in the Section 53 of the Electricity Market Law, to execute any of the duties of the
TSO in compliance with the section 46 of the Electricity Market law and accomplished any of the
functions of the TSO by virtue of the Section 51 of the Law. Conversely, exemptions can be
allowed. For example, CERA may grant an authorisation regarding the construction of an
electricity generating plant or the generation of electricity to eligible customers for self –usage up
to 1 MW, for the use renewable sources of energy up to 5 MW and for the supply of electricity
from a specific person, the total power of which does not exceed 0.5 MW for each generation
plant. To grant a license, CERA applies the above-mentioned licensing regulations in combination
with the orders issued by the Minister of Energy, Commerce, Industry and Tourism. There are
also certain criteria to apply in order to grant an authorisation such as the primary source of energy
to be used in the electricity generating plant, the technical and financial capacity of the applicant
to undertake the activity for which the application is filed, the energy sufficiency, the security of
the electricity network, the location of the electricity generation plant and the provisions related to
the protection of the environment.
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Likewise, the Natural Gas Market Law outlines a number of restrictions regarding the activities
undertaken by a person who has not been authorised by CERA. Firstly, CERA expressly does not
permit the construction and exploitation of natural gas nor does it permit the installation of the
relevant equipment. Secondly, to undertake any of the duties of the owners of the natural gas
equipment or any of the duties of network operation. Finally, it is strictly prohibited to supply
natural gas to eligible or non-eligible customers. Exemptions may also be allowed. CERA uses the
same process as in the Electricity Market Law. It applies the following criteria and as well any
orders or guidance issued by the Minister of Energy, Commerce, Industry and Tourism regarding
the granting of a license to carry out the above- mentioned activities. In fact, CERA examines the
security of the equipment and the natural gas networks, the protection of the environment, the
location of the natural gas station, the capacity of the applicant to technically or financially
undertake these activities, the energy efficiency, the public benefit obligations in compliance with
the section 39 of the Natural gas Market Law and last but not least the significance of the project
for the natural gas market.
Except from the granting a license restriction, there are some limits concerning the ownership and
market access. Physical persons who apply for a license must be both a citizen and a resident in an
EU Member State. Legal entities in order to be eligible to apply for a license must have their
registered offices, central management and their main establishment within the EU. In addition,
according to a Decision dated 18 June 2008 issued by the Council of Ministers, CERA does not
have a right to examine and grant applications requesting licenses to construct natural gas facilities.
It is planned that the supply of the natural gas to the Cyprus market will be monopolised by the
Natural Gas Public Company (NGPC), which is fully controlled by the government. This company
is responsible for the import, storage, distribution, transmission, and supply and trading of natural
gas and as well for the management of the distribution and supply system of natural gas in Cyprus.
According to the current policy in relation to the supply of natural gas in the Cyprus market, the
NGPC is responsible for securing sufficient natural quantities, at the most favourable commercial
terms, in order to cover the needs in Cyprus for electricity generation power and subsequently to
also supply industries, hotel and households with natural gas. As the NGPC needs to start
importing natural gas into Cyprus before the natural gas from the EEZ become available, it
commenced procedures for the supply of the natural gas in Cyprus, but no agreement has ever
been reached. Nevertheless, in 2018, NGPC launched two separate tenders. One is for the import
of liquefied natural gas (LNG) and another for the pumping infrastructure and transportation of
natural gas from the vessels to the EAC reception point. Nevertheless, the results of these tenders
are not yet released.
The Regulation of the Electricity Market (License Issuance) of 2004 states that in case that a
licensee wishes to transfer his license to another person he must respect the following criteria: the
first, the licensee must address to CERA and request for the transfer or assignment three months
before the proposed transfer. In addition to this, the licensee is obliged to explain the motives for
the relevant transfer and identify the transferee. The transferee must respect all the conditions and
fulfil all the criteria outlined for the application procedure. It should be also noted that the license
holder’s application for the transfer or the assignment of its license and the correspondent
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transferee’s application must be subject of publication. To sum up, all the applications including
all the necessary documents should be addressed to CERA for examination.
In the same way, the Regulations of the Natural Gas Market (License Issuance) Regulations of
2006 in relation to the transfer of any regulated asset pertaining to the natural gas market.
Nonetheless, no licenses are being issued due to the decision of 18 June 2008 rendered by the
Council of Ministers, pursuant to the above regulation and the transfer provisions cannot be
applied.
Concerning the transmission, transport and distribution services, the EAC’s network Business
Unit owns both the distribution and transmission system in Cyprus. It is also the country’s
Distributor System Operator (DSO). With this in mind, Cyprus does not apply the provision of
the Electricity Directive referring to the unbundling of distribution system operators. In addition
to this, the provisions of the Electricity Directive referring to the unbundling of transmission
systems and transmission system operators are not applied.
Third-party access to the transmission and distribution facilities can be granted in case the third
party holds the relevant licence. The TSO and the DSO must provide access to other network
users without any discrimination. Given that the EAC has the monopoly in the supply of
electricity, the only connected users in both those systems are the producers of energy derived
from renewable energy resources and self-generating power plants.
Regarding the rates, the Electricity Market Law defines CERA as the responsible authority to draw
conclusions from data and surveys. The rates must reflect, on one hand, the expenses incurred by
the undertakings and, on the other hand, the return of profit margin. CERA is also responsible to
ensure that the licensees have the financial capacity to recover all expenses related to their activities.
Another major factor is the security of the electricity network and the safety of licensee activities.
CERA has to verify that those conditions are perfectly fulfilled in order to grant a license. Cyprus
has to harmonise fully with EU legislation concerning the Health and Safety at Work, and as a
result, it has transposed the Seveso III Directive through the Health and Safety at Work (Major
Accidents Hazard Involving Dangerous Substances) Regulations of 2015. By virtue of these
Regulations of 2015, the operator of the facility is obliged to establish a major accident prevention
policy in order to ensure a high level of protection of human health.
Equally, the transposition of the Offshore Safety Directive incites both the Minister of the
Agriculture, Rural Development and Environment and the operator of an offshore facility to have
elaborated a major accident prevention policy regarding the risks that may arise from the offshore
exploration or exploitation activities within Cyprus’ EEZ.
Moreover, the Electricity Market Rules provide all the procedures and conditions that may be
applied in a case where the licensee purchase or sell electricity. The scope of these rules is published
in January 2009 and states the following: to help and simplify the functions of the TSO, to facilitate
energy transactions, to allow calculation of payments in relation to energy and ancillary services,
to define the methodology of the settlement of the prices and to provide the Electricity Market
Rules. A new draft of these rules is requested by CERA and the Minister of Energy, Commerce,
Industry and Tourism, urging TSO to take the necessary measures to ensure the implementation
of the new electricity market model by July 2019.
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According to the Electricity Market Rules, all offers to purchase and to sell power are made by the
respective market participants to the TSO. These rules also determine the minimum requirements
to be contained in all offers to purchase and to sell power. The maximum price of an offer to sell
power should not exceed the last highest regulated price that was submitted for the sale of power
but 10 per cent.
The provisions of the Energy Efficiency Directive have been transposed into Cyprus by the
Energy Efficiency Law 31(I)/2009. The Energy Efficiency Law outlines a series of plans for the
promotion of the energy sufficiency in Cyprus. Its objective is to facilitate the provision of energy
services offered by the energy savings companies (ESCOs) and from other energy providers.
Concerning energy conservation, the Regulation of the Energy Performance of Buildings Law
2006 transposed the Energy Performance of Building Directive. According to the Energy
Performance of Buildings Law 2006, minimum requirements have been made in relation to energy
performance of new buildings or of buildings that are renovated with a surface exceeding 1,000
m2. These have to comply with the maximum factor of transmittance, the inclusion of a provision
regarding the use of renewable sources of energy, the installation of solar heating panels to produce
warm water in residential buildings and the issuance of an energy performance certificate of at
least class B. In addition to this, the Ministry of Energy, Commerce, Industry and Tourism has set
the objective that every building constructed after the 31 December 2020 must have almost zero
consumption.
Contractors and subcontractors must comply with all applicable tax laws and regulations in Cyprus.
There is no specific tax regime for upstream activities in Cyprus under the current Tax law. The
applicable corporation tax is included in Cyprus share of profit oil and profit gas and thus the
portion of the available hydrocarbons that the licensee or contractor is entitled to, shall be net of
corporation tax.

6.1.3. Environmental legal framework in Cyprus
The EU legal framework determines Cyprus’s policy in environmental law. The Environmental
Impact Assessment Directive 2014/ 52 as transposed into Cyprus internal legal system by the
Evaluation of the Consequences on the Environment of Certain Projects law 140(I) as amended.
This law includes a series of plans and policies regarding agriculture, forests, fishing, energy,
industry, transport, waste management, water management, telecommunications, tourism and land
use. Recently, the relevant authorities have been promoting environmental protection as one of
the major goals on their agenda. Hydrocarbon preeminent exploration and exploitation projects
may have a long-term impact on the environment and livelihoods of those in the nearby
communities, so it was essential to elaborate a risk assessment regime in relation to the protection
of the environment. The Ministry of Energy, Commerce, Industry and Tourism has carried out a
Strategic Environmental Assessment (SEA) in accordance with the Directive 2001/42/EC to
identify, describe and evaluate the likely significant effects of implementing hydrocarbon
exploration and exploitation activities. The SEA binds the licensees to comply with the results and
recommendations of this assessment when effectuating compulsory preliminary Environmental
Impact Assessment work and study before exploration and exploitation activities. Every licensee
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must ensure that no hydrocarbons operations damage the environment and that are in compliance
with the environmental legislation and good international industry practice. Along with these
measures, Cyprus started climate change mitigation initiatives to reduce industry emissions and
ensure better protection of the environment. The most significant development remains the
implementation of the strategy for adapting to climate change. This strategy is initially focused on
the implementation of a knowledge base regarding the implications of climate change. Regarding
the storage of carbon dioxide, Cyprus has implemented the CCS Directive by law 7(I)/2013 which
sets out the conditions governing the application and issuance of storage permits. The Biofuel
Directive was transposed into national law by Law 111(I) /2013. Concerning the Renewable
Energy Directive, Law 66(I)/2005 outlines the provisions of using biofuel and other renewable
sources for transportation and Law 33(I)/2003 provides for the promotion of renewable energy
sources in accordance with the provisions of Directive 2003/30/EC on the Promotion of the use
of Biofuels and other Renewable Fuels for transport. The third EU ETS Directive concerning
greenhouse gas emission allowances was implemented by Law 110(I) of 2011 providing for the
establishment of an advisory committee to assist authorities in the examination of application and
deliverance of permits for the emission of greenhouse gases.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and productions?
The country as a member of the EU has to comply with the Directive 2009/28/EC setting out
the minimum levels of renewable energy. The objective of Cyprus as it is above-mentioned is to
satisfy 13% of its national energy requirements through renewable sources by the year 2020. In
order to succeed in this purpose, the government announced a National Renewable Energy Action
Plan (NREAP) in 2010 and facilitate the pathway for the island to reach its targets (MCIT 2010).
According to this plan, 16 % of electricity should be produced by renewables in order for the
country to meet the 13 % objective in its entire energy system. Renewable energy technologies had
a total installed capacity of approximately 232 MW at the end of 2015 and contributed to around
8 % of the total electricity generation according to CERA and TSO.
In terms of renewable energy resources, the provisions of the Renewable Energy Directive have
been transposed into Cyprus Law through the Law on Promotion and Encouragement of Use of
Renewable Energy Sources 112(1)/2013 (the Renewable Energy Law). Cyprus, in order to comply
with the European standards, has also identified the following three main goals: the development
of indigenous energy resources, the enhancement of secure energy supply and competitiveness
and the protection of the environment. In order to achieve this, the country has defined two
binding national targets. The first one is to achieve a share of 13% of RES in its gross energy
consumption by 2020 and the second one is to achieve a share of 10% of RES in final energy
consumption of transport by 2020. Some of the renewable sources are solar energy, wind energy
and biomass. First of all, the solar energy is used by domestic and industrial solar thermal systems.
It should be noted that Cyprus ranks highly at a global level in solar energy use in households. The
use of photovoltaic systems turns the inexhaustible energy of the sun into electricity. It is important
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to note that the average annual amount of sunshine in Cyprus is 75% of total hours. Photovoltaic
grids either are connected to the country’s sole electricity generator EAC or are stand-alone and
used in various ways. Regarding to wind energy, it is worth to mention that there are currently six
wind farms in operation with 157,5 MW installed capacity and they all generate electricity that they
sell to EAC. Biomass for power generation in Cyprus is utilised through the production of biogas
primarily from animal waste. Other sources of liquid biomass such as waste of food and beverage
industry or from olive mills are not exploited at a large scale. Medium scale biomass/biogas
exploitation started with a power plant of 250 kW capacities in 2007. At the end of 2015, fourteen
installations were in operation in Cyprus and their capacity is reaching 9.7 MW and generating
37.5GWh of electricity less than 1% of total electricity produced in that year.
In 2013, the government implemented certain support schemes for the promotion of the electricity
generation using RES. One of the schemes involved the vulnerable households. The state has to
grant to these households a licence concerning the installation of 2.000 photovoltaic system of 3
kW each and their connection to the grid of the EAC via net metering. The electricity generated
by its photovoltaic system into the grid, with the household to pay for the difference, offsets the
electricity consumption of the household. As a result, this is estimated to save each participating
household of 80% on its electricity bill and thus allowing the owners low electricity charges.
Furthermore, a second scheme was announced and implemented in 2013. This scheme involves
the installation of a further 3.000 photovoltaic systems of 3Kw each. Another support scheme was
announced in 2014 by the Ministry of Energy, Commerce, Industry and Tourism. It includes the
installation of photovoltaic systems of 3kW each by vulnerable and non-vulnerable households
and local government authorities. In addition to this, a new scheme was announced for the
promotion of the installations of photovoltaic systems, which was amended in 2016 in relation to
the three following categories. The photovoltaic system up to 5 kW which are connected to the
grid of the EAC, an auto-generating photovoltaic system up to 10 MW each in commercial and
industrial units, with a total available power of 40 MW and auto-generating photovoltaic systems
which are not connected to the grid. The Ministry of Energy, Commerce, Industry and Tourism
announced in 2017 schemes regarding the deployment of RES for commercial purposes, in order
to incorporate such systems into the competitive electricity market. These schemes promote the
installation of photovoltaic systems, wind systems, solar energy storage systems and wave energy
utilisation systems.
On 8 August 2016, the plan “Solar Energy for All” was enacted. It encourages the installation of
small solar panels on rooftops and to the ground (up to (kW) and can be connected to the
electricity network. In 2016, 8.4 per cent of the total energy production in Cyprus was produced
from renewable energy sources such as solar power, biomass and wind farms. RES initiatives in
Cyprus also include the EOS project in Alassa, Limassol that will mainly utilise a Concentrated
Solar Thermal (CST) storage system where water will be pumped through coils of stainless-steel
pipes in steel tanks containing high purity graphite blocks. The result will produce superheated dry
steam, which in turn will power a turbine to produce electricity. The most important advantage is
that this system is autonomous and can operate around the clock. Production will be sold to EAC.
There are no chemicals or Greenhouse Gas emissions involved. The total cost of this project is
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expected to reach the amount of 175m Euros and has received an EU grant, which is expected to
be between 47 and 60Mm Euros.
Towards the alignment of Cyprus with EU legislation, Cyprus has established an efficient
investment platform and policy for the promotion of the RES projects. Due to the implementation
of Renewable Energy Sources and of Energy Efficiency No.33 (I) 2003, Cyprus has managed to
introduce financial incentives in the form of grants, subsidies and support-schemes under the
mechanism of Feed-in-Tariff (FiT). A fund, whose purpose is to finance the support schemes and
certain costs related to electricity generation from RES, was established. The fund is financed
through a special levy imposed on all electricity consumers and is subject to the Management of
the Special Fund Committee. It is recognised that support schemes are one of the most attractive
tools to attract RE investments. Until now, the most successful support scheme is the FiT and it
was introduced by the Ministry of Energy, Commerce, Industry and Tourism and is determined
by CERA. CERA enters into negotiations in order to buy the electricity produced on a fixed rate
per kilowatt-hour. The Fund for Renewable Energy grants a premium on top of the market price
hence incentivises electricity generation from RES. The inclusion of the FiT mechanism into the
agreement offers a protection of the flow of the revenue regulates risk mitigation through longterm contractual security.
According to Article 32(3) of the Market Legislation, CERA has to ensure that investors can
recover all costs incurred in these activities: First and foremost, the cost of fuel, wages and salaries
and other operating and maintenance costs, the provision for capital depreciation, a reasonable
return on the capital employed, the costs of public service obligations imposed in accordance with
the Law and finally the costs arising from the ancillary service.
The pricing mechanism in the power purchase agreement with EAC is essential to the financial
structure because it provides comfort to the banks in granting construction as well as working
capital loans for RE projects.
Moreover, another type of project financing, is the government subsidies or grants that can
contribute up to 55% of the total cost of the project and the Fund Management Committee grants
their approval. An alternative source of funding, which has been extensively used in infrastructure
developments in Europe, is the issuance of projects bonds whose proceeds are used to finance the
construction of the operation of the project. Under Article 37(2) of the Market Legislation, all
natural and legal entities resident in an EU member state are entitled to be granted a license. In the
case of a natural person, it must be a citizen and resident of a member state. If it is a legal entity,
it must be incorporated in accordance with the legislation of a Member State and have its central
management registered office within the EU.
In terms of Article 34 of the Electricity Market Legislation, an entity must request and be granted
an authorisation by CERA in order to undertake any activities related to the construction of an
electricity generation plant, to supply electricity to consumers and any actions related to the
Transmission (sections 59 and 46) or Distribution (section 52) system. An application submitted
by a legal entity for granting of a license shall include: recent account statements of the applicant
in relation to any business or trade-related undertakings, he is currently directing, business proposal
of the applicant’s enterprise for the next five years, the timetable for the construction of the plant,

97

ELSA RENEWABLE ENERGY REPORT

details of the expected energy efficiency and documented calculations issued by the manufacturer
of the plan. CERA has the possibility to grant a license in exception of the above-mentioned
conditions. This authorisation may concern the construction of a generating plant or for the
generation of electricity and supply of electricity to eligible customers where one of the below
criteria apply: The self-generation of electricity not exceeding 1MW capacity by any person or
persons of a particular class, the generation of electricity from RE sources not exceeding 5MW
capacity or the supply of electricity by a particular person the total capacity of which does not
exceed 0,5 MW for each generating station.
IPP and EAC may cooperate harmoniously and in good faith but disputes may emerge, and the
first mode of dispute resolution is to settle out of the courts through direct negotiations. The
District Court of Cyprus remains the forum of last resort. The contractual rights and obligations
of the parties cannot be suspended when the parties’ consent to solve the dispute through
negotiations. Nonetheless, in the case of that the dispute reaches the last resort, the Court may
suspend the rights and obligations of the authorised holder if it finds it reasonable and fair to do
so.
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1. Does your country have energy and/or environmental strategy policies?
To begin with, Finland’s energy and climate goals are significantly influenced by international law
(the UNFCCC, the subsequent Kyoto Protocol and the Paris Agreement) and by the laws of the
European Union. This interrelation is explicitly mentioned in the main goals and long-term
objectives of the Climate Change Act (609/2015)227. Though somewhat isolated from the larger
European continent, Finland’s energy policies are well integrated with those of Europe. In fact,
much of its energy policy stems from the EU’s growing energy policy framework.228 In Finland,
the main latest energy and environmental strategy policies are the Climate Change Act (609/2015),
the Government Report on Medium-term Climate Change Policy Plan for 2030 ‘Towards ClimateSmart Day-to-Day Living’ (published by the Ministry of the Environment, October 2017), the
Government report on the National Energy and Climate Strategy for 2030 (published by the
Ministry of Economic Affairs and Employment, December 2017) and the Report of the
Parliamentary Committee on Energy and Climate Issues on 16 October 2014, ‘Energy and Climate
Roadmap 2050’ (publications of the Ministry of Employment and the Economy, Energy and the
climate, 50/2014). This section of this study aims to provide a general overview of the key points
of the four mentioned energy and environmental strategy policies.
The Climate Change Act (609/2015) entered into force on 1 June 2015. The general objective
of the Act could be summarised as the establishment of a statutory planning and monitoring
scheme with participatory rights for climate change mitigation and adaptation policy in Finland.229
A substantive aim of the Act is to reduce anthropogenic greenhouse gas emissions by 80% from
1990 levels by 2050.230231 The fact that this target is specified in an act provides the Government
with a clear guideline for preparing plans compliant with the Climate Change Act.232
The Act lays the foundation for the long-term, cost-effective planning and monitoring of climate
change policy. It serves as a goal-oriented framework act concerning State authorities, but it does
not include substantive legal provisions for different economic sectors. However, the Act
represents law on policy planning at the state level.233 It is primarily about creating climate planning,
emission and impact monitoring, and reporting obligations for the government (three
ministries).234 It lays down provisions on the planning system for climate change policy, which
consists of the medium-term plan for climate change policy, to be approved by the Finnish
Government once every government term, the long-term plan for climate change policy and the
national adaptation plan for climate change, to be approved at least once every ten years.235 In
practice, the core part of the Act is about planning and monitoring of national mid- and long-term
Climate Change Act (609/2015).
International Energy Agency, Energy policies of IEA countries: Finland 2013, (2013), 21-22.
229 The Climate Change Act, s 1.
230 The Climate Change Act, s 6(3).
231 Ismo Pölönen, ‘The Finnish Climate Change Act: Architecture, Functions, and Challenges’, Climate Law, Vol.4
(2014), 309.
232 The Climate Change Act, s 14.
233 Pölönen, (n 5), 310.
234 Ibid 325.
235
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‘Climate
change
legislation’,
http://www.ym.fi/enUS/The_environment/Legislation_and_instructions/Climate_change_legislation accessed 23 February 2019.
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climate policy, and these duties are assigned mainly to the ministries.236 Furthermore, the Act
establishes an independent scientific expert body to support the planning of climate change policy
and the related decision-making. The name of the expert body is “Suomen ilmastopaneeli” (The
Finnish Climate Change Panel),237 and its task is to collect and itemise research data on the
mitigation of climate change and adaptation to it for the planning and monitoring of climate
change policy. The expert body can also carry out other tasks concerning the generation of basic
information on climate change.238 The Act establishes the role of the national climate panel as a
scientific advisor in the climate policy-making239.
On 14 September 2017, the Finnish Government adopted Government Report on Medium-term
Climate Change Policy Plan for 2030 ‘Towards Climate-Smart Day-to-Day Living’ based on
Climate Change Act. The first of its kind plan sets out the necessary means to reduce greenhouse
gas emissions by 2030 in the non-emissions trading sector, i.e. transport, agriculture, heating and
waste management. Together with the Energy and Climate Strategy, which is described below, it
implements the Paris Climate Change Agreement in Finland and implements the climate policy
objectives of the Government Programme.
The Government report on the National Energy and Climate Strategy for 2030 outlines the
concrete actions and objectives that will enable Finland to attain the targets specified in the
Government Programme and adopted in the EU for 2030, and to systematically set the course for
reaching the 2050 targets.240 The energy and climate policy has three basic dimensions that must
be constantly kept in balance when transitioning towards a carbon neutral society. The energy
system must 1) be cost-effective and enable the growth of the national economy and Finnish
companies’ competitiveness in the global market, 2) be sustainable from the perspective of
greenhouse gas emissions and the environment, and 3) offer sufficient security of supply.241 The
National Energy and Climate Strategy for 2030 emphasises the importance of taking into account
the special features of Finland, which include a cold climate, long transport distances, extensive
industry, as well as domestic raw materials, especially forest biomass.242
As stated in the Energy and Climate Roadmap 2050 Finland’s long-term objective is to be a
carbon neutral society. The term carbon neutrality, or having a net zero carbon footprint, refers
to achieving net zero carbon emissions by balancing a measured amount of carbon released with
an equivalent amount sequestered or offset.243 According to the Emissions GAP Report 2014,
published by the UNEP, to stay within the 2 °C limit, global carbon neutrality will need to be
achieved sometime between 2055 and 2070. Here global carbon neutrality means that annual
anthropogenic carbon dioxide emissions are net zero on the global scale. Net zero implies that
some remaining carbon dioxide emissions could be compensated by the same amount of carbon
Pölönen, (n 5), 311.
The Finnish Climate Change Panel <https://www.ilmastopaneeli.fi/> accessed 23 February 2019.
238 The Climate Change Act, s 16.
239 Pölönen, (n 5), 325.
240 Ministry of Economic Affairs and Employment of Finland, ‘National Energy and Climate Strategy for 2030’, 11.
241 Ibid 12.
242 Ibid.
243 United Nations Environment Programme, <https://www.unenvironment.org/news-and-stories/story/businessunusual-shift-carbon-neutral> accessed 28 March 2019.
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dioxide uptake (negative emissions) so long as the net input of carbon dioxide to the atmosphere
due to human activities is zero.244 The main challenge with the term carbon neutrality and its
various definitions is that none of them specifies any quantities on how much of their GHG
emissions individual businesses are actually required to cut. In practice, it means that emissions
have been reduced significantly but not completely, and that the remaining emissions are offset.
However, there are companies in Finland and elsewhere in the world that have made this model
work. Their main emphasis is on action aimed at reducing emissions, while compensating
emissions remains small-scale, or is only regarded as a temporary tool in a gradual transition
towards using renewable energy sources, for example245. Energy and Climate Roadmap 2050 serves
as a strategic-level guide on the path toward a carbon-neutral society. The roadmap contains an
analysis of the means for the construction of a low-carbon society and an 80–95% reduction in
greenhouse gas emissions in Finland from the level of 1990 by 2050.246 It should be mentioned
however, that recently Finland has also stated in various international and domestic contexts that
its objective is to be carbon neutral already by 2045.247
Furthermore, the roadmap discusses energy production and energy systems, the use of energy,
agriculture and forestry and carbon sinks, the waste sector and multidisciplinary measures that cut
across several sectors. The Roadmap states that the measures Finland must take in any case in
order to reduce greenhouse gases emissions by 80-95% are related to renewable energy, energy
efficiency and clean-tech solutions. Finland must increase the share of renewable energy in both
energy production and consumption.248 The energy policy of Finland and of the EU has three
focus areas: ensuring the security of supply under all conditions, supporting the competitiveness
of the society and caring for the environment.249 It is important to note, that the roadmap does
not attempt to choose any single path leading to 2050. On the contrary, the aim is to explore
various alternatives, identify prerequisites common to all of the paths and bring forward Finland’s
national strengths and limitations.250
The roadmap used the Low Carbon Finland 2050 platform research project as key background
material.251 The preparation was done by the VTT Technical Research Centre of Finland,
Geological Survey of Finland, Finnish Forest Research Institute and Government Institute for
Economic Research. The project produced scenarios on alternative development paths for a lowcarbon society up to 2050. Four alternative low-carbon scenarios were formed by this project: 1.
United
Nations
Environmental
Programme,
The
Emissions
GAP
Report
2014
<http://edgar.jrc.ec.europa.eu/docs/The_Emissions_Gap_Report_2014November_2014EGR2014_LOWRES.pdf>, 13, accessed 28 March 2019.
245 The Finnish Innovation Fund Sitra, ‘Making the transition to carbon neutrality – but by what rules?’
<https://www.sitra.fi/en/articles/making-transition-carbon-neutrality-what-rules/> accessed 28 March 2019.
246 Ministry of Economic Affairs and Employment of Finland, ‘Energy and Climate Roadmap 2050’, 9.
247
Finnish Government, ‘Minister Tiilikainen: Finland to achieve carbon neutrality by 2045’
<https://valtioneuvosto.fi/en/article/-/asset_publisher/ministeri-tiilikainen-suomesta-hiilineutraali-yhteiskuntaviimeistaan-vuonna-2045> accessed 23 February 2019. Open Access Government, ‘Carbon neutrality: Phasing out
coal by 2030 in Finland’ <https://www.openaccessgovernment.org/carbon-neutrality-phasing-coal-2030finland/33366/> accessed 23 February 2019.
248 Energy and Climate Roadmap 2050, (n 20), 9.
249 Ibid 13.
250 Ibid 14.
251 Low Carbon Finland 2050 platform, <http://www.lowcarbonplatform.fi/> accessed 23 February 2019.
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Growth, 2. Stagnation, 3. Save and 4. Change.252 The key assumptions made in the scenarios are
the development and acceptability of carbon capture and storage technologies, development of
nuclear power capacity and sustainability criteria for wood-based biomass.
Importantly, as the Energy and Climate Roadmap 2050 mentioned above was prepared back in
2014, Finnish government, in accordance with the governance regulation included into EU’s new
clean energy package, is currently preparing a new long-term strategy for greenhouse emission
reduction to be submitted to the European Commission by 1 January 2020. Moreover, on 20
December 2018 Finland submitted to the European Commission the draft version of its National
Energy and Climate Plan (NECP). The Finnish national plan covers all five dimensions of the
EU’s Energy Union: decarbonisation of the economy (including renewable energy), energy
efficiency, energy security, the internal energy market and research, innovation and
competitiveness.253
In December 2018, most Finnish parties in Parliament reached a consensus on unified goals of
future climate policy. In particular, concerning climate policy in the EU, the parties agreed on
achieving carbon neutrality in the EU by 2050, which requires tightening the emission reduction
obligations for 2030 to at least 55% of the 1990 level; and speeding up the rate of emissions
reductions in the emissions trading system. Concerning national-level objectives to strengthen
climate policy, the parties agreed that 1) electricity and heat production in Finland must be made
nearly emission-free by the end of the 2030; 2) Finnish economy will reach net negative emissions
in the 2040’s; 3) Finland’s carbon sinks must grow in the long-term through measures including
increasing forest growth, initiating broad-scale afforestation, taking strong measures to mitigate
deforestation, reducing peat land emissions and developing carbon sequestration in agriculture.254
Parliamentary elections will take place in Finland in April 2019. Therefore, it is important that a
vast majority of the parties shares the commitments mentioned above. Due to this consensus, it is
likely that these goals will be carried out by the next government who will lead the Finnish
presidency of the Council of the European Union starting on 1 July 2019.

2. Is your country mainly an energy producing, consuming or transiting
jurisdiction?
Finland is highly dependent on energy and has a high consumption per capita in that respect. The
high consumption of energy is partly attributable to a high standard of living, cold climate, a great
need for public lighting, the significant share of energy-intensive industry in the national economy
and long distances.255According to Statistics Finland's preliminary data, total energy consumption
Energy and Climate Roadmap 2050, (n 20), 18.
Finnish Government, ‘Draft for National Integrated Energy and Climate Plan draft submitted to the Commission‘
<https://valtioneuvosto.fi/en/article/-/asset_publisher/1410877/integroitu-energia-ja-ilmastosuunnitelmaluonnostoimitettu-komissiolle> accessed 28 March 2019.
254 Government Communications Department, press release 630/2018, ‘Eight parties in Parliament decide on
common climate policy goals’, <https://vnk.fi/artikkeli/-/asset_publisher/kahdeksan-eduskuntapuoluetta-paattiyhteisista-ilmastopolitiikan-tavoitteista?_101_INSTANCE_iemYRQDn9G8r_languageId=en_US#inbox/_blank>
accessed 23 February 2019.
255 Ministry of Economic Affairs and Employment of Finland, ‘Energy and Climate Roadmap 2050’, 13.
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in January to September 2018 amounted to 997 million terajoule, which was 1% more than in the
corresponding period the previous year. Electricity consumption amounted to 64 terawatt hours,
which is 3% more than one year earlier. The use of peat increased clearly, which was the main
reason for the 4% growth in carbon dioxide emissions in the energy sector.256In this section, a
short description of the main energy sources in Finland will be given. Moreover, the balance
between renewable and non-renewable sources in Finland and country’s energy supply chain will
be analysed.

2.1. Description of the main energy sources in Finland
Finland has no known resources of coal, crude oil or natural gas. As a result, around 71% of
Finland’s energy needs are met through imports, mostly from the neighbouring Russian
Federation. Energy intensity and energy consumption per capita are both very high due to the
country’s relatively large heavy industry and its cold climate.257
According to Statistics Finland, the most significant energy source in total energy consumption in
2017 was wood fuels, the use of which increased by 3% and their share of total energy
consumption was 27%. The second most used energy source was oil, 23% of total consumption.
The consumption of oil fell by a few per cent from the previous year. The consumption of coal
fell by 8% and that of natural gas by 9%. The consumption of energy peat fell by 5%.258
Total energy consumption in 2017259

Statistics Finland, ‘Energy supply and consumption’ <http://www.stat.fi/til/ehk/index_en.html> accessed 23
February 2019.
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259 Statistics Finland, ‘Total Energy Consumption 2017’, <http://www.stat.fi/til/ehk/2017/ehk_2017_2018-1211_kuv_001_en.html> accessed 23 February 2019.
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Total energy consumption 1970–2017260

m
Finland’s primary energy supply is well diversified with a large role for biomass, oil and nuclear
and smaller shares for coal, natural gas as well as from domestic peat, hydro, and wind. With hardly
any domestic fossil fuel resources, Finland imports all of its natural gas, and a large part of its oil,
coal and nuclear fuel from the Russian Federation.261

2.2. The balance between renewable and non-renewable sources
According to Statistics Finland, in 2017 renewable energy sources covered 37% of total energy
consumption and according to preliminary data, over 40% of final use. Their use grew by 6%,
rising to a new record level. The consumption of fossil fuels and peat declined by 6%.262
Total energy consumption 1990–2017

Statistics Finland, ‘Total Energy Consumption 1970-2017’, <http://www.stat.fi/til/ehk/2017/ehk_2017_201812-11_kuv_002_en.html> accessed 23 February 2019.
261 International Energy Agency, Energy policies of IEA countries, Finland review 2018, executive summary, 3,
<https://webstore.iea.org/download/summary/2372> accessed 23 February 2019.
262 Statistics Finland, (n 4).
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2.3. Which stage of the energy supply chain is the most dominant in Finland?
In Finland, the security of energy supply is based on the country’s decentralised, diversified and
efficient energy production. Stocks of imported fuels and contingency and preparedness plans
ensure the transfer, distribution and transport of energy in the event of disruptions. In addition to
meeting national needs, state reserve stocks are maintained to fulfil Finland’s obligations under
international agreements. The stocks include, for example, coal, crude oil and petroleum products.
The stocks are maintained and managed by the National Emergency Supply Agency.263

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
The international climate agreements have a considerable impact on the domestic energy sector
due to both the concrete restrictions and aims, as well as the pressure via the reporting
responsibilities to lower the levels of greenhouse gas emissions. Finland is a party to the UNFCCC
(Sop 61/1994)264 and to the subsequent Kyoto Protocol (Sop 13/2005, SopS 13/2005)265 and the
Paris Agreement (SopS 75/2016).266 During the first term of the Kyoto Protocol, Finland reached
its designated target under the EU joint effort by managing to keep emissions on the level of the
base year 1990 (77 Mt CO2 equivalent) until 2012, as calculated according to the protocol rules.
For the second term enforceable until 2020 Finland has declared to join the collective EU target
of 20 per cent less emissions compared to the year 1990. The assigned amount for Finland for
emissions on the sectors outside the ETS per year are around 30 Mt CO2 equivalent. However,
the acceptance of the Doha amendment would in practice not require new measures in Finland,
as the current climate and energy measures in Finland dictated by the EU are estimated ambitious
enough to achieve the assigned Kyoto target.267 Finland joined the EU’s Nationally Determined
Contribution to the Paris Agreement that states a collective target with a minimum of 40 per cent
reduction in greenhouse gas emissions by 2030 compared to the year 1990. This is implemented
by the EU 2030 climate and energy framework.268
What is more, considering the central role of forest-based energy products in Finland, the Paris
Agreement’s goal to achieve global net zero emissions by 2050 (Articles 2 and 4) is of fundamental
importance, as it implicates that not only emissions need to be cut but also carbon sinks must be
Ministry of Economic Affairs and Employment of Finland, ‘Reserve stocks and preparedness planning secure
energy supply’ <https://tem.fi/en/security-of-energy-supply> accessed 23 February 2019.
264 Ilmastonmuutosta koskeva Yhdistyneiden Kansakuntien Puitesopimus (Sop 61/1994).
265 Tasavallan presidentin asetus ilmastonmuutosta koskevan Yhdistyneiden Kansakuntien puitesopimuksen Kioton
pöytäkirjan voimaansaattamisesta sekä pöytäkirjan lainsäädännön alaan kuuluvien määräysten voimaansaattamisesta
annetun lain voimaantulosta (Sop 13/2005), (SopS 13/2005).
266 Ilmastonmuutosta koskevaan Yhdistyneiden Kansakuntien puitesopimukseen liittyvä Pariisin sopimus (SopS
/5/2016).
267 Government Proposal HE 366/2014.
268 Communication from the Commisson to the European Parliament, The Council, The European Economic and
Social Committee and the Committee of the Regions: A Policy Framework for Climate and Energy in the Period from
2020 to 2030, COM/2014/01.
263
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protected and even increased.269 A no-debit rule concerning sinks and emissions from the land-use
sector are included also in the accounting rules under the Kyoto Protocol, and a similar rule has
recently been included also in the Regulation on the integration of land use, land use change and
forestry (LULUCF) into the EU's 2030 climate and energy framework.270 Thus, forest use is under
international monitoring from the climate change and emissions perspective.

3.1. Nordic Cooperation
The Declaration on Nordic Carbon Neutrality was signed in January 2019 to accelerate climate
action cooperation between Finland, Sweden, Denmark, Norway and Iceland, and to raise the level
of ambition of measures aiming at achieving carbon neutrality. The declaration states that the
Nordic countries aspire to set an example for the international community in attaining the 1,5degree target, referring to the IPCC report findings.271 The efforts to intensify the cooperation
include promoting transformation towards renewable energy, promoting carbon pricing and fossil
fuel subsidy reform and decarbonising the transport sector.272 The Working Group for Renewable
Energy of the Nordic Council of Ministers serves as a collaboration forum on renewable energy
matters for the Nordic countries.

3.2. Transboundary Environmental Impact
The Convention on Environmental Impact Assessment in a Transboundary Context (SopS
67/1997, amended by SopS 81/2017)273 stipulates that parties to the convention are reserved a
right to participate in the environmental impact assessment procedure in another jurisdiction also
party to the convention if the project would have environmental effects in its area. The
convention’s provisions have applied, for example, to Fennovoima’s nuclear power plant project
in Pyhäjoki, Finland, giving Sweden the right to be informed about the project and to state its
opinion.274 The convention is implemented by the Act on Environmental Impact Assessment
Procedure (Laki ympäristövaikutusten arviointimenettelystä 252/2017).

3.3. Nuclear Safety and Nuclear Liability
There are several international conventions regarding nuclear safety and nuclear liability. Finland
is party to some of the most central conventions, including the Convention on Nuclear Safety
(SopS 74/1996) and the Joint Convention on the Safety of Spent Fuel Management and on the
Safety of Radioactive Waste Management (SopS 36/2001). Finland is also party to the Paris
Convention on Third Party Liability in the Field of Nuclear Energy (SopS 20/1972) and to the
Government Proposal HE 200/2016.
Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the inclusion of
greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate and energy
framework, and amending Regulation (EU) No 525/2013 and Decision No 529/2013/EU.
271 Intergovernmental Panel on Climate Change, Special Report -Global Warming of 1,5 C, (2018).
272 Declaration on Nordic Carbon Neutrality (25 January 2019).
273 Asetus valtioiden rajat ylittävien ympäristövaikutusten arviointia koskevan yleissopimuksen voimaansaattamisesta
(Sops 67/1997).
274 Jarmo Koponen, ‘Ruotsalaisilla ei veto-oikeutta Fennovoiman ydinvoimahankkeeseen’, Yle uutiset (Finland, 10
January 2014), <https://yle.fi/uutiset/3-7025418> accessed 5 April 2019.
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subsequent Brussels Supplementary Convention (SopS 4/1977), which lay out obligations
concerning compensations to victims of a nuclear accident. In addition, the International Atomic
Energy Agency’s (IAEA) safety standards have been implemented in Finland via the Radiation and
Nuclear Safety Authority’s safety instructions, which are regulated by the Nuclear Energy Act
(990/1987).275 Finland has been a member of the IAEA since 1958 and a member of the Nuclear
Energy Agency (NEA) since 1976.

3.4. Other relevant forums and treaties
The Arctic Council, an intergovernmental cooperation forum for the Arctic States, also plays a
role on energy policies in Finland and the other member states.276 Especially black carbon
emissions from sources such as power plants and transport are high on the Council’s agenda.277
Finland is party to the Energy Charter Treaty for energy industry cross-border cooperation (SopS
35-36/1998) and a member of the International Energy Agency (IEA), the International Energy
Forum (IEF) and the International Renewable Energy Agency (IRENA). Finland has also joined
the Clean Energy Ministerial, an international cooperation forum aiming at advancing clean energy,
and its Mission Innovation initiative. Members to the initiative aim at doubling their investments
in clean energy research and development by the year 2020.278

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s energy and
environmental laws and regulations are compatible with EU law.
4.1. Introduction
Protecting the environment and human health, using natural resources wisely and fighting against
climate change are objectives of the European Union`s policy on the environment.279 Promotion
of renewable energy and energy efficiency are part of the Union’s policy on energy.280 In order to
carry out these ambitious objectives, it seems necessary that the EU takes many legislative
measures towards them. Thus, it is not a surprise that significant amount of Finland’s
environmental and energy legislation comes from the EU.281 This section of the report aims to
give a concise analysis of some of the environmental and energy legislation that is important
regarding renewable energy. It also shows how Finland has implemented this legislation.
Radiation
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Authority,
<https://www.stuk.fi/saannosto/stukinviranomaisohjeet/ydinturvallisuusohjeet> accessed 5 April 2019.
276 Arctic Council, <https://arctic-council.org/index.php/en/> accessed 5 April 2019.
277 Arctic Council’s Expert Group on Black Carbon and Methane, <https://arctic-council.org/index.php/en/expertgroups/339-egbcm> accessed 5 April 2019.
278 The Ministry of Economic Affairs and Employment, ‘Renewable and clean energy’, <https://tem.fi/uusiutuva-japuhdas-energia> accessed 5 April 2019.
279 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47, art 191 (1).
280 Ibid art 194 (1).
281
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This section is divided into three subsections: renewable energy, energy efficiency and emission
trading. The subsections and sub subsections begin with a brief overview of the EU legislation in
question. After that, the legislative measures Finland has taken to implement the legislation is
discussed. In the renewable energy section 4.2., the Renewable Energy Directive and the ILUC
Directive are discussed. In this section, focus is on the implementation of the sustainability criteria.
Measures Finland has taken to meet the 20% renewable energy target can be found at section 7.
The energy efficiency section 4.3. discusses the Energy Efficiency Directive, the Eco-design
Directive and the Energy Labelling Regulation. More information about the Act on Energy
Efficiency, which implemented the Energy Efficiency Directive, can be found at subsection 6.2.
In the last subsection 4.4. EU’s Emissions Trading System is discussed.
In order to give a concise analysis of the relevant legislation, only directives and regulations are
discussed here. Also, note that because there are environmental and energy legislation, much of
the relevant legislation falls out of the scope of this text. There are also several new legislative
measures taken by EU concerning the topics discussed here. Those are not included because the
implementation time limits have not yet expired, and no final legislative measures have been taken
by Finland.

4.2. Renewable energy
One of the most relevant renewable energy legislation by the EU is the Renewable Energy
Directive.282 It aims to achieve a 20% share of renewable energy sources of EU’s final energy
consumption and at least a 10% share of renewables of EU’s final transport energy consumption.
In order to meet the EU’s 20% share, each member state has an individual target. Finland’s target
is 38% share of renewables of final energy consumption.283 The directive obliges member states to
make national action plans in which they must show how the national targets are going to be met.
The progress is monitored through national renewable energy progress reports.284
In addition to the aforementioned targets, the directive sets sustainability criteria for biofuels and
bio liquids. If these fuels and liquids have not been produced in a sufficiently sustainable manner,
they cannot be taken into account when measuring the national targets. One of the sustainability
criteria is the greenhouse gas saving criterion. This criterion is met if the greenhouse gas emissions
produced from some biofuel or bio liquid is a certain percentage lower than of an equivalent fossil
fuel.285 The sustainability criteria have been implemented by the Act on biofuels and bio liquids
(Laki biopolttoaineista ja bionesteistä 393/2013).286

Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources and amending and subsequently repealing directives 2001/77/EC and
2003/30/EC [2009] OJ L140/16.
283 Energy Authority of Finland, ‘RES Directive’ <www.energiavirasto.fi/res-direktiivi> accessed 31 March 2019.
284 European Commission, ‘Renewable Energy Directive’ <https://ec.europa.eu/energy/en/topics/renewableenergy/renewable-energy-directive> accessed 31 March 2019.
285 Energy Authority of Finland. ‘Sustainability Criteria’, <www.energiavirasto.fi/en/kestavyyskriteerit1> accessed 31
March 2019.
286 Energy Authority of Finland, (n 5).
282
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ILUC Directive287 amended the Renewable Energy Directive in 2015. The amendment regulated
mainly the indirect land use change caused by biofuels. The ILUC Directive tried to decrease it for
instance by setting a cap of 7% for the use of conventional biofuels in final energy consumption,
national target of at least 0,5% for certain advanced biofuels in final energy consumption and
tightening the greenhouse gas saving criterion. ILUC Directive has been implemented by
amending the Act on biofuels and bio liquids and the Act on promoting the use of biofuels for
transport (Laki biopolttoaineiden käytön edistämisestä liikenteessä 446/2007). It also amended the Act on
Energy Authority (Laki Energiavirastosta 870/2013).288 The Act on promoting the use of biofuels
for transport implemented the 7% cap289 and the 0,5% national target290 mentioned above. The
renewed greenhouse gas saving criterion was implemented by the Act on biofuels and bio liquids.291

4.3. Energy efficiency
4.3.1. Energy Efficiency Directive
Energy Efficiency Directive292 is a legislative measure to reach EU’s 20% target of energy
efficiency.293 To meet this target, member states have to set a national energy efficiency target.294
Member states also have to save annually 1,5% of energy consumption by establishing an energy
efficiency obligation scheme or by other policy measures.295 Member states have to report on their
progress every three years in their National Energy Efficiency Action Plans.296
The Energy Efficiency Directive has been mainly implemented by the Energy Efficiency Act
(Energiatehokkuuslaki 1429/2014).297 The European Commission has given Finland a reasoned
opinion because of insufficient legislative measures.298 Consequently, Finland has complemented
its national legislation by clarifying certain concepts and implementing obligations concerning
public purchases’ energy efficiency.299

Directive (EU) 2015/1513 of the European Parliament and of the Council of 9 September 2015 amending Directive
98/70/EC relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC on the promotion of
the use of energy from renewable sources [2015] OJ L239/1.
288 Energy Authority of Finland, ‘ILUC Directive’, <https://www.energiavirasto.fi/iluc-direktiivi> accessed 31 March
2019.
289 Act on promoting the use of biofuels for transport (446/2007), s 5(5).
290 Act on promoting the use of biofuels for transport, s 5(4).
291 Act on biofuels and bioliquids (393/2013), s 6(1).
292 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency,
amending, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and
2006/32/EC [2012] OJ L315/1 (Energy Efficiency Directive).
293 Suvi Borgström and Timo Koivurova, Environmental Law in Finland (Tietosanoma 2016) 133.
294 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency,
art 3.
295 Ibid art 7.
296 Ibid art 24.
297 Government Proposal HE 182/2014 vp, 1.
298 Government Proposal HE 162/2016 vp, 4.
299 Ibid 1.
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4.3.2. Eco-design and energy labelling
In addition to the Energy Efficiency Directive, the Eco-design Directive300 and the Energy
Labelling Regulation301 are part of EU’s energy efficiency legislation. The Eco-design Directive
sets energy efficiency requirements for products on the EU market.302 The Energy Labelling
Regulation obligates certain products to have energy efficiency labels. These products have to be
registered before they can be sold on the EU market.303 Together they help consumption move
towards a more energy efficient direction.304
The Eco-design Directive has been implemented by the Eco-design Act (Laki tuotteiden ekologiselle
suunnittelulle ja energiamerkinnälle asetettavista vaatimuksista 1005/2008).305 The Energy Labelling
Regulation also requires some legislative changes: the member states have to regulate about the
sanctions of breaching the regulation.306 Finland has made necessary changes to the Eco-design
Act.307

4.4. Emissions trading
EU’s Emission Trading System aims to reduce greenhouse gas emissions in a cost-efficient way
and monitoring the emitting of aforementioned emissions.308 The basic idea is that there is a limit
of the total greenhouse gases that the facilities in the Emission Trading System can emit. Facilities
can either reduce their emissions or buy emission allowances in order to stay below the limit. The
limit decreases over time.309 The Emission Trading System was established by the Emission
Trading System Directive.310 The Emission Trading System Directive has been amended by the
amended Emission Trading System Directive311, which concerns the third phase of the Emission

Directive 2009/125/EC of the European Parliament and of the Council of 21 October 2009 establishing a
framework for setting of ecodesign requirements for energy-related products [2009] OJ L285/10.
301 Regulation (EU) 2017/1369 of the European Parliament and of the Council of 4 July 2017 setting a framework for
energy labelling and repealing Directive 2010/30/EU [2017] OJ L198/1.
302 Borgström and Koivurova (n 15) 134.
303 European Commission, ‘European product database for energy labelling’, <https://ec.europa.eu/info/energyclimate-change-environment/standards-tools-and-labels/products-labelling-rules-and-requirements/energy-labeland-ecodesign/european-product-database-energy-labelling_en> accessed 31 March 2019.
304 Borgström and Koivurova (n 15) 134; Ministry of Economic Affairs and Employment of Finland, ‘Ecodesign of
Products’, <https://tem.fi/en/ecodesign-of-products> accessed 31 March 2019.
305 Government Proposal HE 163/2008 vp, 1.
306 Government Proposal HE 187/2018 vp, 1.
307 The Ecodesign Act, s 37.
308 Energy Authority of Finland, ‘Emissions trading’, <https://www.energiavirasto.fi/paastokauppa> accessed 31
March 2019.
309 European Commission, ‘EU Emissions Trading System’, <https://ec.europa.eu/clima/policies/ets_en> accessed
31 March 2019; Ari Ekroos and others, Ympäristöoikeuden pääpiirteet (Sanoma Pro 2012, 3rd Edition) 623.
310 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme
for greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC
[2003] OJ L275/32.
311 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading of the Community [2009]
OJ L140/63.
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Trading System from 2013 to 2020.312 Aviation has also been included to the system through
Directive 2008/101/EC.313
The Emission Trading System Directive and the amended Emission Trading System Directive
have been implemented by the Emission Trading Act (Päästökauppalaki 311/2011).314 The inclusion
of aviation to the Emission Trading System was implemented by the Act on Aviation Emissions
Trading (Laki lentoliikenteen päästökaupasta 34/2010).315 There are also several emissions trading
regulations in force in Finland: Regulations (EU) No 601/2012 and No 2018/2066 concerning the
monitoring of greenhouse gases, Regulation (EU) No 2018/2067 concerning the verification of
greenhouse gas emission reports, Regulation (EU) No 389/2013 establishing a Union Registry,
Regulation (EU) No 550/2011 concerning restrictions to international credits on certain projects
and Regulations (EU) No 1031/2010, No 1210/2011, No 784/2012 and No 1042/2012
concerning the auction of greenhouse gas emission allowances.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
In general, Finland has not particularly been part of any inter-state disputes before any
International Court/Tribunal concerning energy or environmental law. However, on the regional
level, more specifically under the EU-level, Finnish courts have made their referral to the European
Court of Justice (hereinafter CJEU/Court) on the interpretation of EU legislation which have been
linked to the renewable energy. The issues of the disputes, however, did not directly relate to EU
energy or environmental policies directly but do concern the fundamental objectives and principles
(such as the principle of non-discrimination). These cases will be discussed in Chapter 5.1. In
addition, the EC/EU Commission (hereinafter the Commission) has initiated infringement
proceedings several times against Finland failing to implement or to fulfil other obligations under
Environmental Directives, the majority of them being resolved by the CJEU eventually. These
complaints will be discussed briefly in Chapter 5.2. Moreover, it is fair to notice the high-profile
case regarding the Pulp Mills on the Uruguay River (Argentina vs. Uruguay) before the
International Court of Justice (hereinafter ICJ); a case where a Finnish forest industry company
decided to build up a pulp mill in Uruguay. The establishment of a pulp mill by this company
caused a strong opposition by Argentina and the environmental NGOs and was the main reason
for the initiation of this dispute between Argentina and Uruguay.316 Chapter 5.3 will evaluate the
facts and legal arguments of the dispute.

Ekroos and others, (n 83), 624; HE 315/2010 vp, 3.
Directive 2008/101/EC of the European Parliament and of the Council of 19 November 2008 amending Directive
2003/87/EC so as to include aviation activities in the scheme for greenhouse gas emission allowance trading within
the Community [2009] OJ L8/3.
314 Government Proposal HE 315/2010 vp, 1.
315 Government Proposal HE 209/2009 vp, 2.
316 Anna Heikkinen, Johanna Kujala and Hanna Lehtimäki, ‘Managing Stakeholder Dialogue: The Case of Botnia in
Uruguay’, South Asian Journal of Business and Management Cases Vol. 2 Number 1 (2013) 25.
312
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5.1. Legal energy disputes on the EC-level: requests for preliminary rulings
5.1.1. C-213/96 Outokumpu-case
It is fair to notice that the Outokumpu-case is a ground-breaking case and one of the first cases
regarding renewable energy at the EU-level. Under Finnish national law, the excise duty on
electricity was levied on the basis which method was used to produce the electricity. In other
words, if the method to produce electricity was more environmental-friendly (such as by using
hydro- or nuclear power), the taxation was lower than being produced from polluting primary
energy sources (e.g. coal or oil). While this would make sense to promote the protection of the
environment (and also constituting one of the main objectives of the EC/EU), the same tax system
was not applicable to both imported and domestically produced electricity, indifferent from what
the origin of the electricity was. The taxation was levied by the same authorities and under the
same procedures, but the imported electricity was taxed at the moment of the importation, and
the domestically produced electricity was taxed when entering the national distribution network.
Besides, the scheme did not give the opportunity for the importers to report the primary sources
of the produced electricity and thus neglected the possibility to enjoy lower taxation level.317
In this case, Outokumpu Oy had imported electricity from Sweden since 1995 under a contract
with the Swedish company Vattenfall AB.318 Outokumpu Oy was the hydropower importer to
Finland and was facing higher taxation than domestic companies in Finland were. According to
the Finnish government, the scheme was setting different tax rates upon importers due to the
difficulty to determine the actual origin of the electricity.319 In 1995, Outokumpu Oy submitted a tax
declaration before the District Customs Office for confronting unfairly higher taxation. Still, the District Customs
Office decided that the undertaking was liable to pay the higher taxation. Eventually, Outokumpu Oy initiated
proceedings before the Uudenmaan Lääninoikeus (Uusimaa Provincial Administrative Court) for the annulment
of the decision of the District Customs Office on the ground that the excise duty on electricity was a charge having
equivalent effect to a customs duty, prohibited under the EC Treaty (Article 9 and 12) but more importantly such
duty being discriminatory and thus violating Article 95 of the Treaty (now Article 110 of the TFEU). The
Uudenmaan Lääninoikeus (Uusimaa Provincial Administrative Court) requested the CJEU for preliminary
ruling on the interpretation of Articles 9, 12 and 95 of the EC Treaty.320
The Advocate General F.G. Jacobs did not see discrimination in this case and concluded that such
discriminative behaviour is justified to promote the environmental objectives. However, the Court
disagreed. It found that even though it is indeed difficult to determine specific production methods
of the imported electricity, it sets the importing country on a disadvantageous position while not
giving the opportunity to demonstrate the primary sources or production methods even though
they could be completely equivalent to the domestically produced electricity. Therefore, Finland’s
national legislation violated the EC Treaty provisions on non-discriminatory taxation.321
Kim Talus, Introduction to EU Energy Law, (OUP 2016) 96-97 and C-213/96 Outokumpu [1998] ECR I-1777
(Outokumpu-case), paras. 21-23, 25-26.
318 Outokumpu-case (n 2). para. 13.
319 Ibid. para. 37.
320 Ibid. paras. 14-16.
321 Talus (n 91).
317

121

ELSA RENEWABLE ENERGY REPORT

5.1.2. C-513/99 Concordia Bus Finland-case
In Concordia Bus Finland Oy Ab v. Helsingin kaupunki and HKL-Bussiliikenne (hereinafter
Concordia Bus Finland-case) concerns the management for bus transportation. In 1997, Helsinki City
Council decided to start a procurement procedure to purchase buses. The city of Helsinki’s
purchasing unit submitted a tender notice that the public service contract would be awarded to the
undertaking that has economically most advantageous tender in the city.322 The Directive 92/50
(relating to the coordination of procedures for the award of public service contracts) set three main
criteria to assess the award: ‘the overall price asked for operation, the quality of the bus fleet, and
the operator's quality and environment program’.323 In addition, the public authorities set the
secondary criterion, in order to distribute additional points; the bus fleets should not exceed a
certain level of nitrous oxide or noise emissions.324
On 1998, the commercial service committee awarded HKL-Bussiliikenne with the highest points.
Another competing bus transportation undertaking, which came the second, Concordia Bus
Finland Oy Ab (hereinafter Concordia), considered that the secondary criteria put undertakings
on a discriminatory position since certain types of bus fleets could only fulfil such criterion, and
in this case, only HKL-Bussiliikenne had such bus fleets to offer. Concordia itself was unable to
receive any additional points from the secondary criterion. Concordia filed a complaint to the
Finnish Competition Council on discriminatory treatment that rejected the complaint. The
complaint was then appealed to the Supreme Administrative Court which requested for the
preliminary ruling from the CJEU on whether such criteria is discriminatory by nature under the
EC public procurement Directives.325 More specifically, the Finnish Court asked whether the
relevant EC public procurement Directives allow for consideration of factors such as the level of
nitrogen oxide and noise emissions, as a secondary criterion, when deciding to whom a contract
should be attributed.326
The Advocate General Mischo pointed out that such criterion applies to all tenderers and thus
does not violate the equal treatment-policy under the EC rules.327 Because the undertakings do not
have the “identical situation” to meet the requirements, they will be self-evidently treated
differently.328 The Advocate General also pointed out that public authority can set secondary
criteria, which respects environmental objectives and other general limitations under the EC
legislation (namely the principle of non-discrimination).329 The CJEU agreed with the Advocate
General but added that the secondary criteria should also be linked to the subject matter of the

C-513/99 Concordia Bus Finland Oy Ab v. Helsingin kaupunki and HKL-Bussiliikenne [2002] ECR I-7213
(Concordia Bus Finland), paras. 16, 20 and 21.
323 Council Directive (EEC) 92/50 relating to the coordination of procedures for the award of public service contracts
[1992] OJ L 209, art 36.
324 Concordia Bus Finland (n 7) para. 26.
325 Pablo Charro, C-513/99, Concordia Bus Finland Oy Ab v. Helsingin kaupunki and HKL-Bussiliikenne, Common
Market Law Review Vol. 40 Issue 1 (2003) 179-180.
326 Concordia Bus Finland (n 7) paras. 26-27.
327 C-513/99 Concordia Bus Finland Oy Ab v. Helsingin kaupunki and HKL-Bussiliikenne, Opinion of AG Mischo,
para. 149.
328 Ibid. para. 150.
329 Ibid. paras. 116-117 and 164.
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contract. The Court mainly pointed out that the EC public procurement directives must not
necessarily only be economical by nature but can pursue environmental aspects while following
the EC’s objectives.330

5.2. Infringement proceedings: lack of implementation or to fulfil obligations
under the energy or environmental directives
5.2.1. Case C-335/07 - Treatment of urban wastewater
On 1 April 2004, the Commission made its complaint against Finland for failing to fulfil its
obligations under Directive 91/271/EEC331 (hereinafter – Waste Water Directive) which concerns
the collection, treatment and discharge of urban- and wastewater from certain industrial sectors.
The objective of the Waste Water Directive is to protect the environment from the adverse effects
of the above-mentioned wastewater discharges.332 Finland violated Article 5(2) (and (3) and (5)) of
the Waste Water Directive by failing to require more stringent treatment of nitrogen in all
treatment plants of urban waste water from agglomerations of more than 10 000 population
equivalent. The Commission required the tertiary treatment of nitrogen in all these treatment
plants. Finland counter-argued that the urban wastewater from all Finnish agglomerations is
treated in biochemical plants and that those treatment plants must obtain an environmental permit
under national law from regional environmental centres. Those centres are also responsible for
recommending a reduction of the nitrogen for treatment plants whenever such measure is
necessary to protect the environment. Finland also ascertained that in most of Finland’s lakes and
rivers nitrogen has no significant effect on eutrophication since the eutrophication is mainly caused
by phosphorus. However, under certain circumstances, the reduction of the nitrogen can harm the
waters, in particular by causing the production of certain algae, which can result in to be harmful
to the waters.333
The Court admitted that the eutrophication of the Baltic Sea constitutes a major environmental
problem, which is caused by an increased concentration of nitrogen and phosphorus. These two
substances, however, are essential to marine life. Nonetheless, the quantity of nitrogen and/or
phosphorus varies considerably in different areas of the Baltic Sea, or in some cases even within
the same areas, which complicates to limit the eutrophication. Thus, there is no uniform solution
per se for the Baltic Sea.334 In this case, the CJEU imposed a stricter causal burden upon the
Commission to prove the quantity of nitrogen discharges that comes from treatment plants of
urban wastewater from agglomerations of more than 10 000 population equivalent, whose
discharges flow into the Gulf of Bothnia and thus causes the eutrophication in the Baltic Sea.
While agreeing with Advocate-General’s opinion, the Court dismissed the Commission’s claim by
holding that an adequate causal link between discharges and pollution of sensitive areas needs to
330

Concordia Bus Finland (n 7) para. 55.
91/271/EEC of 21 May 1991 concerning urban waste-water treatment [1991] OJ L 135, arts. 5(2),(3) and

331 Directive

(5)

332 Directive

91/271/EEC, art 1.
Case 335/07 Commission of the European Communities v Republic of Finland [2009] ECR 612, paras. 23-24
334 Ibid. paras. 35-36
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be proven which the Commission failed to achieve. Thus, Finland was not required to provide
stricter sewage system.335

5.2.2. Case C-523/06 - Port reception facilities for ship-generated waste and cargo
residues
The Directive 2000/59/EC on port reception facilities for ship-generated waste and cargo residues
(hereinafter PRF-Directive) regulates and provides additional obligations upon ships regarding the
waste operations while being in any EU ports (including fishing ports and marinas). The main aim
of the PRF-Directive is to enhance the protection of the marine environment by reducing the
discharges of ship-generated waste and cargo residues into the sea (especially the illegal
discharges)336 by using the waste reception and handling plan in each port.337
On 14 July 2004, the Commission asked Finland to disclose information on the development and
implementation waste reception and handling plans for all ports under PRF-Directive. Finland had
not implemented those waste reception and handling plans in some of the ports and concluded
that by the end of 2005 would accept the waste reception and handling plans on trade, fishing and
industrial ports. Furthermore, Finland ascertained that the waste reception and handling plans of
marinas would be finalised in 2006 at last.338 Still, the Court concluded the violation of Article 5(1)
(implementation of waste reception and handling plans) and 16(1) (implementation of the PRFDirective) and called for the implementation to concur within two months.339

5.2.3. Failure to implement the Directive of promotion on the use of biofuels and
renewable fuels
Under Article 3(1)(b)(i) of the Directive 2003/30/EC (on promoting the use of biofuels and other
renewable fuels for transport) (hereinafter Biofuels Directive) Member States are bound to set
minimum national indicative targets on biofuels and other renewable fuels, while the reference
value of these targets must be 2% of all petrol and diesel for transport purposes.340 Under Article
4(1), Member States are obligated to inform the Commission; “the measures that have been taken
to promote the use of biofuels or other renewable fuels to replace diesel or petrol for transport
purposes, the national resources allocated to the production of biomass for energy uses other than
transport, and the total sales of transport fuel and the share of biofuels, pure or blended, and other
renewable fuels placed on the market for the preceding year”.341

Suzanne Kingston, Veerle Heyvaert and Aleksandra <avo/ki, European Environmental Law, Cambridge University
Press (2017) 376. Case 335/07 Commission of the European Communities v Republic of Finland [2009] ECR 612,
para. 119.
336 Directive (EC) 2000/59 on port reception facilities for ship-generated waste and cargo residues [2000] OJ L 332,
art 1.
337 Ibid. Art 5(1).
338 Case 523/06 Commission of the European Communities v Republic of Finland [2007] ECR 584 paras. 5-7.
339 Ibid. paras. 15-17.
340 Directive (EC) 2003/30 of the European Parliament and of the Council on the promotion of the use of biofuels
or other renewable fuels for transport [2003] OJ L 123, art 3(a) and (B)(i).
341 Ibid. Art 4(1).
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On 19 December 2005, the Commission saw that Finland, amongst other eight Member States,
deviated from the reference value of 2% mentioned in Article 3(1)(b)(i), and did not give sufficient
information and reasoning for such deviation. Finland had set the reference value to 0.1%.342 On
10 April 2006, Finland responded that Finland is currently preparing for the Climate and Energy
Policy Ministerial Working Group, having the main task to set indicative national targets for
biofuels and other renewable fuels placed on the market at the level required as by the Biofuels
Directive. Finland also informed the measures to promote the use of biofuels or other renewable
fuels to replace diesel or petrol for transport purposes as also required by the Directive.343 In 2007,
Finland initiated the 2007-11-program by the new Finnish government at that time to follow the
agendas of the Biofuels Directive but also to increase the use of renewable energy sources
significantly.344

5.2.4. Case C-328/08 – Failure to implement the Environmental Liability Directive
The 2004/35/CE Environmental Liability Directive (hereinafter ELD) lays down a framework of
rules on strict environmental liability obligation upon the polluters (also known as “polluter-pays”principle) to prevent three types of damage to the environment: damage to protected species and
natural habitats, water damage and land damage. In case of failing to prevent these damages,
polluters are responsible for remedying. These liabilities fall under the regulations of public and
administrative law and are raised by public authorities rather than handled as civil claims under
private law.345
The Commission prescribed Finland to adopt the laws, regulations and administrative provisions
necessary to comply with ELD by 30 April 2007. Finland failed to give any information on
implementing the Directive that led the Commission to send a formal notice towards Finland in 1
June 2007. Finland gave its response on 25 July 2007, stating that the implementation process
would begin after the Finnish government has reviewed the ELD that will take place in the autumn
of 2007. Finland added that the implementation would take place in the province of Åland in 2008.
The implementation proceedings prolonged in Finland and thus the Commission brought the
claim in front of the CJEU for failing to implement the Directive within the prescribed time. The
CJEU agreed with the Commission and held that Finland was breaching its responsibilities.346

342 European Commission Press Release Database, ‘European Commission sends Reasoned Opinions to 9 Member
States for failure to implement European legislation on biofuels’, IP/05/852 (Brussels, 6 July 2005).
343 Ulkoasianministeriö, Oikeudellinen osasto (OIK-06), Suomen Hallituksen Toiminta EU-tuomioistuinasioissa ja
valvontasioissa 1.1-30.06.2006 (2006) 32, 35-36.
344 Finnish Ministry of Trade and Industry, 2007 Report of the Finnish Ministry of Trade and Industry pursuant to
Directive 2003/30/EC on the Promotion of the Use of Biofuels or Other Renewables Fuels for Transport in Finland
of 5 April 2007.
345 Farmer, A. M. (ed) Manual of European Environmental Policy Routledge (2012) 2-3 and Directive (CE) 2004/35
on environmental liability with regard to the prevention and remedying of environmental damage [2004] OJ L 143,
art 1.
346 Case 328/08 Commission of the European Communities v Republic of Finland [2008] ECR 775 paras. 1,4-7 and
11.
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5.2.5. Case C-159/06 - Failure to implement Strategic Environmental Assessment
Directive
Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the
environment (hereinafter SEA Directive) aims at to ensure and provide a high level of protection
to the environment “provide for a high level of protection of the environment and to contribute
to the integration of environmental considerations into the preparation and adoption of plans and
programmes with a view to promoting sustainable development”.347 These aims are consistent with
a range of government policies on the environment and sustainable development. The
Commission alleged that Finland did not fulfil its obligations by failing to implement the SEA
Directive within the prescribed time, to which the CJEU agreed.348

5.2.6. Case C-154/06 – Failure to implement the Directive on waste electrical and
electronic equipment
Waste electrical and electronic equipment (hereinafter WEEE) contain hazardous substances
which may cause significant environmental and health problems if not managed with sufficient
care. The Directive 2003/108/EC on waste electrical and electronic equipment (hereinafter
WEEE-Directive) stands for to prevent and minimise the WEEE by following the waste hierarchy
principles of reuse, recycling and recovery (or ensuring the safety of disposal of waste) that being
set out in the Waste Framework Directive. Producers and distributors are liable to pay the expenses
on collecting, recycling and recovering the WEEE while the consumers can return their WEEE
for free.349 The Commission brought the issue before the CJEU on failing to implement the
WEEE-Directive and to transpose within the prescribed time limit, and the CJEU agreed.350

5.3. Pulp Mills on the Uruguay River (Argentina vs. Uruguay) case before the
International Court of Justice
In 1975, Argentina and Uruguay promulgated a bilateral Statute of the River Uruguay (hereinafter
1975 Statute) ‘in order to establish the joint machinery necessary for the optimum and rational
utilisation of the River Uruguay.’351 The main aim of the 1975 Statute was to prevent both of the
countries from making any unilateral decisions regarding the Uruguay River; since this River only
separates, the countries and one country could adversely affect the other country or the quality of
the river.352 The 1975 Statute created the Administrative Commission of the River Uruguay
(hereinafter CARU), an administrative commission to govern any issues related to the River. If
one of the States wanted to start a project in or adjacent to the River, that State was obligated to
347 Directive (EC) 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment
[2001] OJ L 197, art 1.
348 Case 159/06 Commission of the European Communities v Republic of Finland [2006] ECR 694 (operative part).
349 Vanessa Goodship and Ab Stevels (ed) Waste Electrical and Electronic Equipment (WEEE) Handbook,
Woodhead Publishing Limited (2012) 26-27.
350 Case 154/06 Commission of the European Communities v Republic of Finland [2006] (operative part).
351 Statute of the River Uruguay (Uruguay-Argentina) Feb. 26, 1975, 1295 U.N.T.S. 340 (1975 Statute of the River
Uruguay), art 1.
352 Ibid.
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inform the CARU which would evaluate the plan and inform the other State Party. However, if
the notified party had an objection, the 1975 Statute called for 180 days-time to uphold direct
negotiations between the two countries.353 If failed to reach consensus, either party may proceed
before the ICJ.354
In 2003, the Finnish forest industry group Metsä-Botnia Ltd (hereinafter Metsä-Botnia) set up
companies ‘Botnia S.A.’ and ‘Botnia Fray Bentos S.A’ to start up its paper pulp mill in Uruguay at
Fray Bentos along the river (called Orion Botnia) alongside its competing Spanish company called
Grupo Empresarial ENCE S.A. (hereinafter ENCE). The Uruguayan government welcomed the
foreign pulp mill investment since it was estimated to elevate Uruguay’s gross national product
(GNP) and generate new jobs.355 Furthermore, at that time, Metsä-Botnia Oy represented one of
the largest private investments in Uruguay’s history356 but was also reasonably large foreign direct
investment (FDI) by Finland.357
While the environmental NGOs started to protest the mills and began sporadic blockades in
2005,358 Argentina started to accuse Uruguay of violating the 1975 Statute for not providing
sufficient information regarding the promulgation of the pulp mills (by Metsä-Botnia and ENCE).
Furthermore, it argued that the activities of these mills on the Uruguayan side were polluting the
shared Uruguay River and therefore affecting the local communities and Argentina's economic
resources, such as fishing and tourism.359 Both States did not reach an agreement on the activities
of pulp mills and their effects within 180 days, and eventually, Argentina brought the dispute
before the ICJ under Article 60 of the 1975 Statute.360 What is more, the President of Argentina at
that time, Nestor Kirchner, asked the government of Finland and Spain to join the negotiations to
solve the dispute between these two countries. Both countries declined since according to them
they were not parties to the dispute per se and thus would not intervene.361
While the proceedings were ongoing before the ICJ, in 2006 the ENCE decided to relocate its
pulp mill from Fray Bentos while Metsä-Botnia continued its activities.362 Several environmental
impact statements/reports were produced, such as by the World Bank Group’s International
Finance Corporation (IFC) finding that the mill were not causing immense harm to the
environment.363 Eventually, the Court ruled in 2010 that Uruguay did violate its responsibilities
under the Statute of the River Uruguay for not informing adequately and conducting negotiations
Ibid. Art. 8, 11.
Ibid. Art. 7, 11, 60.
355 Heikkinen, Kujala and Lehtimäki (n 90) 28.
356 OECD Watch, Pulp Mill Conflict: Finnish Ombudsman receives complaint in Botnia S.A. Investment conflict, 31
January 2007. Online <http://www.oecdwatch.org/docs/CEDHA_vs_BOTNIA_PR_Ombudsman.pdf> accessed
17 February 2019).
357 Ibid.
358 Reuters, Chronological order Uruguay and Argentina: Dispute over pulp mills (2010) Online:
<https://www.reuters.com/article/idUSN2099204> accessed 17 February 2019.
359 Brian Spiegel, River of Discontent: Argentina and Uruguay before the International Court of Justice, 14 Law &
Bus. Rev. Am. 797 (2008) 797.
360 1975 Statute of the River Uruguay (n 36), art 60.
361 Yle Uutiset, ‘Argentina Appeals to Finland in Pulp Mill Dispute’.
<https://yle.fi/uutiset/osasto/news/argentina_appeals_to_finland_in_pulp_mill_dispute/5224706> accessed 19
March 2019.
362 Spiegel (n 133) 816.
363 Heikkinen, Kujala and Lehtimäki (n 90) 32.
353
354

127

ELSA RENEWABLE ENERGY REPORT

with Argentina but could not find that the activities of the pulp mill were polluting the River.364
Thus, in accordance with the ruling, Metsä-Botnia could keep operating its paper pulp mill in
Uruguay without violating any environmental obligations.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Energy production
The Environmental Protection Act (Ympäristönsuojelulaki 527/2014) states that activities with a risk
of causing pollution365 must carry an environmental permit, and these activities, including energy
power plants, are listed in the Annex.366 According the Environmental Protection Decree
(Valtioneuvoston asetus ympäristönsuojelusta 713/2014) the environmental permits should be applied
for at the Regional State Administrative Agency (AVI) if the environmental impact is considerable,
and for projects of lesser importance the relevant authority is the municipal environmental
authority. During the process, the residents of the affected area may state their opinion in the
matter. The anticipated processing time is 10 months for a new permit and 12 months for a permit
renewal or modification.367,368
Power plants are subject also to the Land Use and Building Act requirements (Maankäyttö- ja
rakennuslaki 132/1999) and must obtain a construction licence from the regional authority
responsible for building surveillance. Any installations, such as oil terminals, coal plants and wind
power parks, must also comply with zoning plans.369 Specific wind power local master plans
allowing direct issuance of building permits based on the plan are also possible
(Tuulivoimarakentamista koskeva maankäyttö- ja rakennuslain muutos (134/2011)). In 2017 the Land Use
and Building Act was updated to free small-scale use of solar panels from construction licenses in
most cases, with the exception of installations having a considerable effect on the environment or
on the cityscape, or installations positioned on buildings protected for their cultural values.
The Water Act (Vesilaki 587/2011) Chapter 2 defines the situations where a water licence is
required and under which conditions it may be issued. The need for a water licence must be
assessed when the construction project affects a water body or a ground water source. The licence
authority in this case is the Regional State Administrative Agency. The exploitation of hydro-power
is included Chapter 3 I the list of projects always requiring a water permit regardless of the general
permit conditions in the Act.

364 Pulp

Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Rep [2010] para. 282.
Laura Huomo and others, Energy Law in Finland, (Wolters Kluwer 2018), 162.
366 Annex 1, table 2.
367 Regional State Administrative Agencies, ‘Environmental permits’, <https://www.avi.fi/web/avi/ymparistoluvat>
accessed 4 April 2019.
368 The Environmental Protection Act (527/2014).
369 Huomo and others, (n 139), 139.
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The Nuclear Energy Act (Ydinenergialaki, 990/1987) aims to ensure that using nuclear energy is
safe for the environment and for the people, and that is does not proliferate the use of nuclear
weapons. The Act has provisions also on nuclear waste management, nuclear power licensing and
monitoring as well as the competent authorities. A new nuclear power plant with at least 50
megawatt intended thermal capacity must obtain a decision-in-principle from the Council of State
to ensure alignment with the general interest of the society. In addition, a construction licence and
an operation licence, both issued by the Council of State, are required.370
Industrial-size wind power plants must as a rule acquire a construction licence from the regional
building control authority. An environmental permit may be required if the plant is situated close
to a residential area and the power plant may cause disproportionate nuisance as defined in the
emission prohibition in the Adjoining Properties Act (Laki eräistä naapuruussuhteista 26/1920).
Noise is considered a pollutant in the Environmental Protection Act and if the requirement an
environmental permit does not apply to the project, noise abatement will be considered during the
Land Use and Building Act measures. A water permit may be required as well if certain
consequences defined in the Water Act are possible, but usually this applies only to offshore wind
farms.371 In addition, an Air Traffic Obstacle Permit is needed for constructions at least 30 meters
high in the vicinity of an airport and more than 60 meters high in any location. The permit authority
is the Finnish Traffic and Communications Agency. A permission from the Finnish Defence
Forces must also be acquired apart from power plants in the special wind power compensation
areas (Act on Wind Power Compensation Areas 490/2013).
The power plants may also be required to go through the Environmental Impact Assessment
procedure, as stated in the Act on Environmental Impact Assessment Procedure (Laki
ympäristövaikutusten arviointimenettelystä 252/2017). The assessment must be carried out when the
power plant has a minimum of 300-megawatt maximum capacity; is a nuclear power plant; or is a
wind power plant with a minimum of 10 individual power units and a combined maximum capacity
of at least 45 megawatts (Annex 1, item 7).372 The procedure is part of the preparation stage of the
project and the results must be considered when making decisions on permits. The assessment is
carried out by the entity conducting the project. The supervising authority is the Regional Centre
for Economic Development, Transport and the Environment (ELY-keskus) while assessments
concerning nuclear power plants are monitored by the Ministry of Economic Affairs and
Employment.373
If a project, such as an energy power plant, will be in or in the vicinity of the Natura 2000 network
area, and it may considerably deteriorate the natural values in protection of which the area has
been established, the Nature Conservation Act (Luonnonsuojelulaki 10/1996) states that the
applicant must carry out an assessment to estimate possible impact. The relevant authority must
Huomo and others, (n 139), 76.
Ministry
of
the
Environment,
‘Planning
of
Wind
Power
Construction’,
<https://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/79057/OH_5_2016.pdf?sequence=1> accessed 5
April 2019.
372 Laki ympäristövaikutusten arviointimenettelystä annetun lain liitteen 1 muuttamisesta (126/2019).
373 Finland’s Environmental Administration, ‘Environmental Impact Assesment’, <https://www.ymparisto.fi/enUS/Forms_permits_and_environmental_impact_assessment/Environmental_impact_assessment> accessed April 5,
2019.
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give a statement on the assessment within 6 months. Even if the project is found to considerably
degrade the natural values of the area, the plans may be approved by a special decision by the
Council of State if it finds that the construction is imperative due to a very important public interest
and there is no other solution available.
No oil, coal or gas reserves have been discovered in Finland. However, should there be any drilling
for or use of such reserves in the area of Finland’s mainland, economic zone or water zone, these
activities would, by the general rule, require an environmental permit as regulated in the Act on
Environmental Protection. The Act on Economic Zone authorises the state to issue permits for
searching for and exploitation of natural resources in the economic zone.374 The Natural Gas
Market Act was revised in 2018 to open the natural gas market for competition from 1 January
2020, aiming to coincide with the completion of the Baltic connector pipeline. The Act applies to
natural gas, LNG, as well as gas from renewable sources suitable from the technical and safety
point of view to be distributed in the gas network. The safety of natural gas handling is regulated
by The Act on Safe Processing of Dangerous Chemicals and Explosives (Laki vaarallisten
kemikaalien ja räjähteiden käsittelyn turvallisuudesta 390/2005) and the Government Decree on the
Safety of the Use of Natural Gas (Valtioneuvoston asetus maakaasun käytön turvallisuudesta 551/2009).
Act on Emissions Trading (Päästökauppalaki 311/2011) stipulates that power plants falling into the
scope of the Act, that is, fuel combusting energy power plants with a total rated thermal input of
more than 20 megawatts, as well as smaller combustion plants connected to the same district
heating grid, must obtain an Emission Permit from the Energy Authority.
Step plan for RES power plants in Finland
Competent
authority /
Task
Necessity
Period
contracting
party (if any)
land owner / if
Arrangement of land use /
owned by the state,
ownership rights (purchase of tenure of land required for any
State
Forest land or rental agreement/ construction
Enterprise
preliminary land use agreement)
(Metsähallitus)
Compatibility with land
regional
use plans (the regional
see
Construction
industrial-sized power plants
council/municipal
plan/local master plan/detailed
Permit
council
plan)
always: 10 or more wind power Centre
for
plants and combined min. 45 Economic
Environmental
Impact MW / any power plant with Development,
see
Construction
Assessment (EIA)
min. 300 MW maximum Transport and the Permit
capacity; otherwise decided case Environment
by case
(ELY-keskus)
in principle needed for all energy Regional
State approx.
10-12
Environmental Permit
production plants; for wind Administrative
months
374
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Water Permit

Construction permit (or
action permit)

Network access agreement

Aggregate small
plant license

power

Construction
Balance
agreement

network

Operational agreement
Notification
on
the
proposed installation and
the intended starting date
of commercial operation
Network use agreement
Separate permission for
operation
Notification on the fact of
installation and the start of
commercial operation
Occupancy permit

power plants depending on Agency (AVI) /
location
municipal
environmental
authority
Regional
State
if affects a water body or a
Administrative
-“ground water source
Agency (AVI)
compatibility with
land use plans +
in any case, but small-scale solar municipal building with EIA approx.
panels an exception
control services
1,5-3 years, without
EIA approx. 1
year375
transmission
system operator
(Fingrid) or local
distribution
network;
in any case
supervised
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Energy Market
Authority (issues
decisions
on
disputes)
(no licence needed but if capacity
under 2 MVA, considered
small scale production376and certain regulation alleviations
apply)
imbalance
capacity of 1 MVA or more377 settlement service provider
capacity of 1 MVA or more;
Energy Market
must be given within 30 days of
Authority
378
decision to build
-

-

-

-

-

-

capacity of 1 MVA or more;
Energy Market
must be given within 30 days of
Authority
completion
-

Wind Power Association, <https://www.tuulivoimayhdistys.fi/filebank/208-tuulipuiston_luvittaminen_sty.pdf>
accessed 5 April 2019.
376 The Energy Market Act (588/2013).
377 Valtioneuvoston asetus sähköntoimitusten selvityksestä ja mittauksesta annetun valtioneuvoston asetuksen
muuttamisesta (217/2016), (Government Decree 217/2016).
378 Valtioneuvoston asetus sähkömarkkinoista (65/2009), (Government Decree on Electricity Markets (65/2009).
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6.2. Energy consumption
The Energy Efficiency Act (Energiatehokkuuslaki 1429/2014) regulates that energy consumption of
large companies must be monitored by energy audits. Energy audits can also be conducted
voluntarily by municipalities or companies that do not fall into the category of mandatory audits.
These voluntary audits are not regulated by law, but to receive funding from the Ministry of
Economic Affairs and Employment certain requirements must be met.379 The voluntary audits
include a report on possibilities for using renewable energy and the carbon dioxide reduction
effects of the planned energy saving measures.380

6.3. Environmental damage caused by energy products
The general provisions for environmental damage compensation and remediation are found in the
Act on Compensation for Environmental Damage (Laki ympäristövahinkojen korvaamisesta
737/1994) and the Act on the Remediation of Certain Environmental Damages (Laki eräiden
ympäristölle aiheutuneiden vahinkojen korjaamisesta 383/2009). All private organisations that have
functions posing a relevant threat to the environment or in general cause harm to the environment,
that is, those with an environmental permit, must be insured for damages stated in the Act on
Environmental Damage Insurance (Laki ympäristövahinkovakuutuksesta 81/1998). Through this
secondary compensation system damages laid out in the Act on Compensation for Environmental
Damage may be acquired even though the primary responsible party is unable to provide the
compensation.381
Act on Oil Pollution Response (Öljyvahinkojen torjuntalaki 1673/2009) was repealed as of 1 January
2019 and the regulation concerning oil pollution response is now integrated into the Rescue Act
(Pelastuslaki 379/2011). The Act stipulates on preparedness requirements and responsibilities in
the event of an accident resulting in oil pollution. In addition, there is regulation concerning the
transport of dangerous products that may apply in the event of harm to environment caused in
transportation of oil or gas (Act on Transport of Dangerous Goods; Laki vaarallisten aineiden
kuljetuksesta 719/1994).
According to the Nuclear Liability Act (Ydinvastuulaki, 484/1972) the responsibility of the owner
of the nuclear power plant is unlimited in the case of harm caused to a third party.

6.4. Investments in Renewable Energy
Renewable energy production receives support from the feed-in tariff system established by the
Act on Production Subsidy for Electricity Produced from Renewable Energy Sources (The RES
production subsidy act; Laki uusiutuvilla energianlähteillä tuotetun sähkön tuotantotuesta 1396/2010). The
aim of the feed-in tariff is to make renewable energy more competitive in the market and to
support its production capacity as well as diversify the energy market and increase Finland’s energy
self-sufficiency. Power plants eligible for the production subsidy include new power plants
Ministry of Economic Affairs and Employment, ‘Energy Efficiency Agreements and Audits’,
<https://tem.fi/en/energy-efficiency-agreements-and-audits> accessed 5 April 2019.
380 Motiva Ltd., ’Energy Audits’, <www.motiva.fi/ratkaisut/energiakatselmustoiminta> accessed 5 April 2019.
381 Kari Kuusiniemi and others, Ympäristöoikeus (Sanoma Pro Oy 2013).
379
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producing electricity from wind, biogas, or wood (if combined with heat production) and any
power plant producing electricity from wood chips.382 The RES production subsidy act was
amended in 2018 to replace the feed-in tariff system by a technology-neutral renewable energy
bidding competition organised by the Energy Authority. The amendment also removes subsidies
for biogas and wood-based energy sources. Because of the bidding competition, the electricity
producers will be accepted into the tender-based premium system and the producer agrees to
produce a fixed amount of power on a fixed price. The amount of the subsidy will be the agreed
fixed price minus the market price. The subsidy is paid out from 2020 for the maximum duration
of 12 years.
Purchase power agreements (PPA) are a rising investment vehicle for renewable energy in Finland.
A power plant is prohibited from participating in the bidding competition for renewable energy if
there is an existing PPA. The aim of the government subsidy system is to encourage the
construction of new renewable energy power plants. This effect would be undermined if any
binding agreements ensuring the construction of the power plant already exist.383 Energy subsidies
for investments in renewable energy production are available as stipulated in the Government
decree on granting energy aid in 2018-2022 (Valtioneuvoston asetus energiatuen myöntämisen yleisistä
ehdoista vuosina 2018-2022 1063/2012). The energy subsidy is paid according to actualised costs and
as with the premium system, the energy subsidy is purposed to have a considerable impact on the
initiation of the power plant.
Other statutes regulating the energy market in Finland include the Electricity Market Act
(588/2013), the Electricity and Natural Gas Market Supervision Act (590/2013) and the
Competition Act (948/2011).

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
The renewable energy acts and policies of Finland promote renewable energy production and use,
in order to reduce greenhouse gas emissions and to support developing new technology in this
sector.384 In addition to these acts and policies, the Parliamentary Committee on Energy and
Climate Issues published a report in 2014, called “Energy and Climate Roadmap 2050”, with
strategies on how to make Finland a carbon neutral country by the end of 2050.385 To achieve this
goal, Finland has implemented several acts, amendments and European Commission Directives,386
such as Directive 2009/28/EC, which promotes the use of energy from renewable sources and
Act 1397/2010 for the Subsidies for Renewable Energy. Similarly, it is implemented in the national
Energy Authority, ‘Production subsidies’, <www.energiavirasto.fi/tuotantotuki> accessed 5 April 2019.
Energy
Authority,
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bidding
competition’,
<www.energiavirasto.fi/documents/10191/0/Tarjouskilpailuun+osallistujan+ohje/a94926b6-cfe9-49b6-9014360eb2a9029d> accessed 5 April 2019
384 Ministry of Economic Affairs and Employment, ‘Renewable electricity generation to be put out to tender next
autumn’, <https://tem.fi/en/article/-/asset_publisher/uusiutuvan-sahkon-tuotannon-kilpailutus-toteutuu-syksylla>
accessed 5 April 2019.
385 Ibid.
386 Ibid.
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law to increase the use of renewable energy387 by 20% by the end of the year 2020.388 To reach this
goal, Finland promotes the use of renewable energy by three main means of support. First, the
feen-in tariff scheme (Government Decree 1396/2010), secondly, the Energy Aid (or Subsidy I)
(Government Decree on Granting Energy Aid in 2018-2022 (1063/2012)) and third, the Energy
Aid II (or Subsidy II) (Government Decree on Investment Aid for Renewable Energy and New
Energy Technologies (145/2016)) along with a tender based premium scheme.389 Finnish energy
policy rests on three fundamental priorities: energy, economy and the environment. Securing
energy supply, competitive energy prices and meeting the European Union’s common energy and
climate goals are the core elements.
The Act regarding the feed-in tariff promotes the production of renewable energy by offering a
price guarantee for electricity production from renewable sources, such as wind, biomass and
biogas.390 The feed-in tariff scheme offers electricity producer a guarantee for 12 years on top of
the market price, should the market price be lower.391 The tender based premium scheme promotes
cost effective development of renewable energy in Finland.392 Another key incentive to encourage
renewable energy production is the Energy Aid. It is supported by the Ministry of Economic
Affairs and Employment, based on its assessment regarding innovative energy projects393, and
offering subsidies to municipalities, private companies and communities.
In 2016, Energy Aid II was endorsed more thoroughly, and investment in renewable energy
technologies was supported.394
Policies on renewable energy are necessary to achieve carbon neutrality,395 which is the main goal
in order to combat climate change. Finland’s national objective is to achieve this goal by 2050.396
To accelerate the progress, Finnish government set a Bio economy Strategy in 2014 by focusing
on research related activities to reduce dependence in fossil fuels and to reserve bio-diversity.397
Similarly, in October 2017, National Energy and Climate policy plan for 2030 was formulated to
implement emission reductions by promoting the use of renewable energy.398 In addition, as a
Member State of the European Union, Finland implemented the Directive 2001/77/EC on
promotion of renewable energy in Finland’s internal market.399 This directive was later amended

Act on Promoting the Use of Biofuels for Transport (446/2007).
Ministry of Economic Affairs and Employments of Finland, ‘Reserve stocks and preparedness planning secure
energy supply’, <https://tem.fi/en/security-of-energy-supply> accessed 5 April 2019.
389 Energy Authority, Preparation for the participation in tender for renewable energy No. 1595/702/2018,
<https://energiavirasto.fi/preemiojarjestelma> accessed April 5, 2019.
390 Act on Production Subsidy for Electricity Produced from Renewable Energy Sources (1396/2010) (The Subsidies
Act), para. 4.
391 Ministry of Economic Affairs and Employment of Finland, (n 1).
392 The Subsidies Act, arts. 7 and 9.
393 Energy Authority, (n 6).
394 Ministry of Economic Affairs and Employment of Finland, (n 1).
395 Karna Dahal, Sirkku Juhola, Jari Niemelä, ‘The role of renewable energy policies for carbon neutrality in Helsinki
Metropolitan area’, (2018), Sustainable Cities and Society, vol. 40, 222, 222.
396 Ibid. 222, 227.
397 Ministry of Economic Affairs and Employment of Finland, ‘Energy and Climate Roadmap 2050’, 8.
398 Ibid, p. 39.
399 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the promotion
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and replaced by Directive 2009/28/EC. This Directive of the European Council promotes the use
of energy from renewable sources by establishing green electricity.400
National Climate Change Act (609/2015) concerns planning a system for climate change policy
and implementation of climate change impact mitigation and adaptation.401 Act 478/2017 deals
with distribution of alternative fuels for transport, i.e. reducing the imported fossil fuel by noticing
that transport sector is one of the main producers of greenhouse gas emissions. National legislation
aims at increasing the use of biogas and influence in drafting new EU legislation supporting and
promoting the use of biogas.402 Similarly, Finland’s strategy aims at phasing out coal in energy
production and to end its use entirely by 2030 along with the effort to strengthen the EU streaming
instruments that reduce CO2 emissions from energy production.403 Another target is the support
for electricity and heat production from renewable energy sources such as wood-based energy. In
Finland, 40% of Finnish end-energy consumption comes from renewable sources.404 Bioenergy is
the main source of renewable energy production, providing 27% of all energy consumption from
wood-based fuel.405 Tax incentives are used to promote forest based energy in market production
where wood-based raw materials will also be used to produce transport biofuels.406 Finnish
government has also proposed to introduce a Windfall tax on domestic hydro, wind and nuclear
power plants.407
The first action in implementing the strategy is to look at the energy and climate policy in different
sectors within the nation. Under the global climate and environment agreements, Finland also
supports developing countries in the use of renewable energy and participates in the efforts to
mitigate the impacts of climate change. Similarly, Finland adopted European Union Energy Policy
that deals with energy related issues and actions for future; these include energy efficiency, energy
security and integrated European energy market and decarbonising the economy and R&D.408 In
2017, Finland and International Finance Cooperation established a climate fund with the aim to
invest in wind energy in African countries.409 Similarly, Finland provides financial support for the
Green Climate Fund (GCF) and the Global Environment Facility (GEF), which support the
implementation of international climate and environmental agreements.410 Renewable energy is

Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and
2003/30/EC [2009] OJ L140/16.
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rapidly developing as a prominent trade issue and plays an important role in the climate policy and
environmental issues. It is important to note that subsidies need to be implemented on the
renewable energy Roadmap and Finland is making good progress regarding this issue.
One of the priorities of the EU 2020 strategy is to promote a more secure integrated energy
market.411 In order to ensure that for trans-European energy networks, the regulation on guidelines
for trans-European energy infrastructure (Regulation (EU) 347/2013) was adopted on 2013. To
achieve the EU member state energy and climate policy objectives, member states purpose PCI
(Project of Common Interest) that interlink the EU member states energy systems.412 In Article 3
of (EU) No 347/2013, PCI is defined, as a project necessary to implement the energy infrastructure
priority corridors and areas set out in Annex I.413 The objective of PCI is to support the completion
of the EU internal market by promoting the rational production and use of energy sources.414
Which means no EU member will have strong network in European gas and electricity after 2015.
On the other side, the existing internal energy market law requires that tariffs for access to gas and
electricity networks provide appropriate incentives for investment.415 To solve this issue, closer
coordination between EU members and key stakeholders is needed. The cooperation needs to be
relied as much as possible on existing regional cooperation structures of national regulatory
authorities and TSOs.416 However, PCI Act 347/2013 do have proper work plan on how to
implement PCI along with rules and indicators regarding the criteria to implement PCI with cross
border impact.417 Where as in priority electricity corridors in the Baltic Energy Market
Interconnection Plan, Finland is also a member state and aims to foster market integration inter
alia by working towards the integration of renewable energy.418 Conversely, recent evaluation
reveals that given political visibility, lacks the vision and flexibility to fill the gaps. Hence, the EU
needs to put more efforts to identify the future gaps in energy demand and supply.419 After all, PCI
must be considered by competent authorities as being in the public interest.
The renewable energy market in Finland has developed rapidly, and only recently seven wind
power companies won in a tender process for new wind farms with production prices, which
eradicate the need for Feed in Tariff subsidy with the current energy market prices.420 Only recently
the Feed in Tariff was over a hundred euros per MWh, but with the new production prices the
Feed in Tariff will only be 2,50 euros per MWh if the market price goes below 30 euros per

Regulation (EU) No 347/2013 of the European Parliament and of the Council of 17 April 2013 on guidelines for
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MWh.421 As the market price has been for quite a while around 40-50 euros per MWh, it seems
that the Feed in Tariff is no longer needed for new plants.

421
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1. Does your country have energy and/or environmental strategy policies?
1.1. Germany’s Strategy Policies on Energy
Germany has developed a number of strategies concerning renewable energy on the National as
well as on the European level. In the following, a brief overview of the Federal Government’s
Energy Concept, the latest developments regarding the exit of coal production, as well as the
National Renewable Energy Action Plan will be provided.

1.1.1. Energy Concept of the German Federal Government
In September 2010, the German Federal Government published an energy concept comprising
various strategies and goals regarding the energy transition from nuclear and fossil fuel energy to
renewable energy sources such as sunlight, wind or biomass.422 After the nuclear disaster in
Fukushima, the concept was developed further in 2011, advancing the exit of nuclear power.423
First, the long-term concept states some climate protection objectives, amongst others, the
reduction of greenhouse gases by 40% by 2020 and at least 80% by 2050 compared to 1990.424 The
concept then provides different approaches to fulfil these targets and to create an eco-friendly,
reliable and affordable energy supply by 2050, whilst maintaining Germany’s security of energy
supplies and competitive ability as an industrial location. To observe the improvement and to
review the strategies on a regular basis, every year a monitoring report and every three years a
progress report is published by the Federal Ministry of Economic Affairs and Energy (formerly
known as Federal Ministry for Economics and Technology).425 The strategies aim to introduce
renewable energy sources stepwise into the fields of electricity, thermal warmth and traffic. Main
sources of renewable energy in Germany are predicted to be solar, wind and biomass energy. One
essential strategy, therefore, is to establish further power plants such as on-and-offshore wind
systems or biogas stations and to continuously expand the national infrastructure, so that the
generated energy can be transported all over Germany.426 Such an expansion should be costeffective in order not to penalise the consumers and to guarantee the competitiveness of local
companies.427 Since the energy supply of regenerative energy sources is significantly fluctuating,
energy security is a fundamental target of the concept’s strategies. To ensure the energy supply, it
is planned to link the German energy network to those of other European countries.428 A secure

Federal Ministry for Economics and Technology & Federal Ministry for the Environment, Nature Conservation
and Nuclear Safety, Energiekonzept für eine umweltschonende, zuverlässige und bezahlbare Energieversorgung
(2010) 3–4.
423 Franz Joos, Energiewende – Quo vadis? Beiträge zur Enegieversorgung (Springer Vieweg 2016) 107–108.
424 Federal Ministry for Economics and Technology & Federal Ministry for the Environment, Nature Conservation
and Nuclear Safety, Energiekonzept für eine umweltschonende, zuverlässige und bezahlbare Energieversorgung
(2010) 5.
425
Federal Ministry of Economic Affairs and Energy, ‘Monitoring der Energiewende’
<https://www.bmwi.de/Redaktion/DE/Artikel/Energie/monitoring-prozess.html> accessed 12 February 2019.
426 Federal Ministry for Economics and Technology & Federal Ministry for the Environment, Nature Conservation
and Nuclear Safety, Energiekonzept für eine umweltschonende, zuverlässige und bezahlbare Energieversorgung
(2010) 7–10, 18–21.
427 ibid 4.
428 ibid 29.
422
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energy supply should also be guaranteed by exploring new storage potentials as well as
technologies.429 In order to investigate new methods and potentials, significant research has to be
conducted on renewable energy sources and their handling. Hence, another strategy is to support
this kind of modern research by providing sufficient funds.430 The use of innovative and sustainable
products such as energy efficient electric cars should be promoted by offering privileges including
free parking to the owners, thus making those products more attractive.431 Furthermore, energy
efficiency plays a leading role in the concept, since a lot of energy is wasted in private households
and in industry. In order to encourage consumers and companies to use energy more efficiently,
the possibilities for information and consultation will be improved, a label that indicates the energy
efficiency of electric products will be established and energy efficiency will be considered when it
comes to granting public errands.432 In the context of energy efficiency, the modernisation of
buildings is also of importance: many buildings in Germany need an upgrade to become more
energy efficient. Therefore, another approach is to introduce a standard regarding ‘climate-neutral
buildings’.433 Additionally, the Federal Government supportively plans to offer tax incentives for
those who realise the standard.434 In order to implement all of these strategies, a legal basis needs
to be created. It is planned to renew some of the already existing laws, such as the German
Renewable Energy Sources Act (EGG) and to enact other regulations where it is needed.435
Moreover, the exchange of information and a transparent course of action should be ensured by
establishing a special platform for discussions.436

1.1.2. The End of Coal Mining in Germany
Coal mining is known to have severe impacts on the environment.437 Therefore, the exit of coal
mining is currently one of the most discussed issues in Germany. Coal deposits in Germany are
brown coal and stone coal. In 2007, the Federal Government together with the Federal States of
Nordrhein-Westfalen and Saarland, as well as the RAG AG and the IG BCE, decided to end the
stone coal production by the end of 2018.438 The last piece of stone coal was extracted on 21
December 2018, thereby ending the era of stone coal production in Germany.439 One of the most
important sources for electricity in Germany is brown coal, which contributed 22.5 % in 2017 to
the total electricity generation.440 Nevertheless, at the end of January 2019, the exit of brown coal
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mining was decided as well.441 The commission “Growth, Structural Change and Employment”,
which was initiated by the Federal Government in June 2018, reached the agreement to end the
production of brown coal in Germany by 2038 (or under certain circumstances by 2035) by
reducing the use of brown coal electricity and thus the coal mining in a stepwise manner.442 In
order to determine whether an exit can take place by 2035, the situation will be re-evaluated in
2032.443 Moreover, in 2023, 2026 and 2029 the implications of a stepwise exit of coal mining on
the environment, energy security, electricity prices and structural change will be examined by an
independently appointed board.444 Overall, the commission’s exit agreement points out the targets
of maintaining a secure energy supply and stable electricity prices for consumers as well as the
establishment of new working places in the affected regions. Moreover, it is suggested to pay a
compensation to coal mining workers who are in the age of early retirement.445 For younger
workers, educational measures should be provided.446 Possible compensations for the operators of
brown coal power stations are discussed as well, but will be exactly determined in the future.447
The stepwise exit is performed in order to be able reach the German climate goals stated in the
Energy Concept of 2010, which include the reduction of greenhouse gases by 40% by 2020 and at
least 80% by 2050 compared to 1990.448

1.1.3. National Renewable Energy Action Plan
The National Renewable Energy Action Plan was published in 2010 by the German Federal
Government in accordance to the European Union’s Directive 2009/28/EC on the promotion of
the use of energy from renewable sources. The directive was released in 2009 and requires the
European States to increase their share of energy derived from renewable resources by a certain
amount until 2020 in order to fulfil the overall Union target of 20 % renewable energy by 2020.449
Germany’s share of energy from renewable sources thereby amounts to at least 18 %.450 The
National Renewable Energy Action Plan states existing and planned measures for achieving this
goal, which will be constantly under evaluation.451 Sectors addressed in the plan are a) the electricity
sector, b) the heating/cooling sector and c) the transport sector. Among these sectors, the
electricity sector is predicted to account for a share of renewable energies up to 38.6 %, while the
heating/cooling and the transport sector are expected to have a share of 15.5 % and 13.2 %
The Federal Government, ‘Der Einstieg in den Kohleausstieg’ <https://www.bundesregierung.de/bregde/suche/der-einstieg-in-den-kohleausstieg-1574264> accessed 13 February 2019.
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449 Council Regulations (EC) 2009/28 on the promotion of the use of energy from renewable sources [2009] L 140/16,
art 3 para 1.
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respectively.452 Concerning the energy sector, the main strategies are to amend the Renewable
Energy Act, with a focus on greater system integration of renewable energies and to promote
electric mobility.453 Regarding the heating/cooling sector, the energy efficiency of buildings, as well
as an increased use of renewable energy in buildings are of particular importance.454 Furthermore,
it is intended to promote the use of biofuels, in order to make the traffic sector more sustainable.455
Additionally, the action plan states specific measures to increase biomass availability and to
promote the use of energy derived from biomass.456 Since the directive 2009/28/EC ends in 2020,
a new directive on the promotion of the use of energy from renewable sources has been adopted
in December 2018, which states a Union target of at least 32 % for 2030, with the option of
increasing this percentage by 2023.457 In contrast to the first directive, this directive does not
contain any country-specific regulations.

1.2. Germany’s Environmental Strategy Policies
Germany’s Federal Government has been continuously working on strategies concerning the
environment. In the last couple of years, the government addressed, for example, the flood
prevention, fracking, and final storage of nuclear waste or the biological diversity.458 Furthermore,
Germany is part of several climate conventions, such as the Paris Agreement.459 In the following,
a brief overview of Germany’s climate action programmes will be provided.

1.2.1. Climate Action Programme 2020
The Climate Action Programme 2020 was established in 2014 by the Federal Government as an
additional measure to fulfil the German climate protection objectives stated in the Federal
Government’s Energy Concept of 2010, including, amongst others, the target to reduce the
greenhouse gas emissions by 40 % by 2020 compared to 1990.460 The programme is supervised by
the Climate Action Alliance, which meets twice a year and aims to investigate new measures of
action on a regular basis.461 Additionally, annual progress reports are released.462 Overall, the
ibid 5.
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Climate Action Programme 2020 identifies potential sources for greenhouse gas savings and
suggests measures of action regarding the sectors of energy management, industry, trade, buildings,
traffic, agriculture and land use, forestry and others. Moreover, planned and ongoing activities of
the Federal States and communes regarding climate protection are stated.463 The Climate Action
Programme 2020 is to be amended by the Climate Action Plan 2050.

1.2.2. Climate Action Plan 2050
The Climate Action Plan 2050 was published in 2016 by the German Federal Government in
accordance to the Paris Agreement. Germany’s overall target is to become widely greenhouse gas
neutral by 2050.464 Furthermore, the reduction of greenhouse gas emissions by at least 55 % by
2030 compared to 1990 is targeted. In order to achieve these objectives, the long-term plan
addresses the sectors of energy industry, buildings, traffic, economy, agriculture and land use, as
well as forestry by stating a certain percentage of emission reduction for each sector that has to be
achieved by 2030.465 To fulfil these ambitions, the plan comprises various strategies for every sector
that will be continuously supervised and refined by the responsible commission.466 During the
formation phase of the plan, all citizens, communes, Federal States and organisations had the
opportunity to discuss various strategies and to suggest their own approaches for a reduction of
greenhouse gas emissions.467 The Climate Action Plan 2050 contains some of these approaches
and further strategies.468 First of all, it is intended to make the energy industry more sustainable by
promoting renewable energy sources.469 For a more eco-friendly building sector, modern
technologies using renewable energy and innovative building materials should be used.470 The
traffic sector and thus the mobility of the citizen should be revolutionised by promoting biofuels,
electric cars and the concept of car/bike-sharing.471 An increased sustainability in the economy
sector should be reached by reducing energy requirements in production processes, by using
renewable energy and by optimising recycling processes and waste purification.472 Furthermore, it
is intended to make the agricultural sector more sustainable by using, for example, less fossil energy
sources as well as increasing the ecological cultivation and input of natural fertilisers.473 In the
forestry sector, the cultivation methods have to be optimised, especially in regards to the forests
potential to be a sink for Carbon, and the preservation of other sinks such as peat soils has to be
improved.474

Federal Ministry for the Environment, Nature Conservation, Building and Nuclear Safety, The German
Government’s Climate Action Programme 2020 (2014) 72–73.
464 Federal Ministry for the Environment, Nature Conservation, Building and Nuclear Safety, Klimaschutzplan 2050.
Klimapolitische Grundsätze und Ziele der Bundesregierung (2016) 7.
465 ibid 8.
466 ibid 8 f.
467 ibid 6.
468 ibid 6.
469 ibid 35–36.
470 ibid 43–49.
471 ibid 50–51.
472 ibid 57–58.
473 ibid 62–66.
474 ibid 67–68.
463

154

ELSA GERMANY

2. Is your Country an energy producing, consuming or transiting jurisdiction?
2.1. General Information
Germany reacted to the EUs change in energy in a quick turn-around (also called ‘Energiewende’)
regarding energy politics and energy law. On the one hand, all atomic power plants in Germany
will be shut down at the latest on 31st December 2022, some of them already have been shut down
(such as Biblis A, Neckarwestheim, Biblis B, Brunsbüttel etc. due to the 13th amendment of the
AtG475). On the other hand, the German Government and the legislator cleared the way for the
use of renewable energies, to achieve a green future, where the energy consumption is mostly
covered by renewable energies. Besides that, the use of fossil fuels, such as black and brown coal,
is widely discussed in Germany, regardless as to whether the “coal-exit” should happen
immediately or not.

2.2. Germany as an energy-producing jurisdiction
Since the 1950s, Germany’s energy production came mostly from black and brown coal mining.
In 1990, around 6.224 petajoule were generated and 33.6 % came from black coal mining, whereas
up to 50 % came from brown coal mining.476 Only 3.2 % came from renewable energies.
This changed in 2010 as the percentage of black coal dropped to 9.3 % and of brown coal to 36.9
%. In parallel, the percentage of renewable energies increased to 34.2 %. As a result, the
total energy production decreased to 4.155 petajoule.477 In 2017, Germany produced circa 4.024
petajoule of energy.478 Surprisingly, the percentage of brown coal increased to 38.3 %, although
the percentage of black coal reduced to 2.7 %. According to this, the percentage of renewable
energies once again increased to 44.9 %. One main reason was the government’s idea to invest in
renewable energies. As shown in the concept for energy from 2010, the government focused on
renewable energies as a fundamental source.479 In addition to that, Germany must become one of
the most energy efficient and environmentally friendly nations of all.480 One of the main goals was
to increase the usage and the efficiency of renewable energies (such as photovoltaic technology or
on-shore/off-shore wind energy or biomass). In order to do that, the amendment of the EEG in
2012 provides that renewable energies will be more cost efficient and will be
introduced in the energy market.481 In order to ensure a safe transition to renewable energies, the
government tended to extend the duration of the 17 active atomic power plants in Germany by
averaging 12 years.482 This was shortly implemented in the 11th amendment of the AtG.483
2011 Atomic Energy Act (Atomgesetz vom 6. August 2011, BGBl I, 1704).
Arbeitsgemeinschaft Energiebilanzen eV, ‚‘Auswertungstabellen zur Energiebilanz Deutschland 1990 – 2017‘
(Table 1.1, Arbeitsgemeinschaft Energiebilanzen eV 2018).
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479 Federal Ministry for Economic Affairs and Technology and Federal Ministry for the Environment, Nature
Conservation and Nuclear Safety, Energiekonzept: für eine umweltschonende, zuverlässige und bezahlbare
Energieversorgung (2010) 7 f.
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However, the 13th amendment of the AtG on 6 August 2011 led to the shutdowns of many atomic
power plants due to a withdrawal of lifetime expansions of some atomic power plants and to fix
dates of shutdowns for the other German atomic power plants (n 2.1.)484

2.3. Germany as an energy-consuming jurisdiction
A Change in the energy sector, due to the ‘Energiewende’ and fix dates for the shut downs of the
nuclear power plants can also be seen in the energy consumption, as the statistics show.485
In 1990, Germany consumed 14.905 petajoule of energy. 35.1 % was consumed from mineral oils,
15.5 % from black coal, 21.5 % from brown coal and 11.2 % from nuclear power. In comparison:
1.3 % of renewable energies was partial to the consumption. In 2010, Germany reduced its
consumption to 14.217 petajoule. In addition to this, 9.9 % of its consumption came from
renewable energies. In 2017, the consumption once again dropped down to 13.594 petajoule and
proportionally 13.1 % was consumed from renewable energies. This change in consumption was
a result of the government’s concept from 2010 (text n 2.2), because there, the government’s aim
was to reduce the energy consumption by -20 % by 2020 and by -50 % by 2050, in comparison to
2008. In order to achieve that, they intend to issue new regulations in energy law, such as
introducing renewable energies to the energy market. The importance of renewable energies can
also be seen in § 1 I EEG, where the purpose of this act is written. Concerning this, the purpose
is to ensure an environmentally friendly future in energy supply by promoting the use and further
development of renewable energies and its technology. The ‘Energiewende’ nevertheless affected
the conventional use of fossil fuels. In recent years, some fossil-fuelled power plants had to shut
down due to a lack of efficiency and so economy.486 As a reaction, the German government issued
a regulation back in 2012.487 Furthermore, the Industrial Emissions Directive (furthermore referred
to as “IED”), which sets emission standards for industrial plants EU-wide, involved new
regulations in Germany regarding the fossil-fuelled plant488 Finally, the German government
decided that in the period 2016 to 2020 fossil-fuelled plants have to reduce their co2-emissions by
22 million tons.489

2.4. Germany as an energy-transiting jurisdiction?
Since Germany is in central Europe, it has the potential to be an energy transiting country. The
terminology “transit” was quite new, until in 1921 by the Barcelona Convention (Convention and
Statue on Freedom of Transit), later in 1967 by the New York Convention (Convention on Transit
and Trade of Land-locked States) and in 1995 by the WTO/GATT the term “right on free transit’’
2010 Atomic Energy Act (Atomgesetz vom 6. August 2011, BGBl, 1704).
Arbeitsgemeinschaft Energiebilanzen eV (n 56) table 2.1.
486 Claudia Shoppen, ‘Konventionelle Erzeugung‘ in Gerhard Stuhlmacher and others (eds), Grundrisse zum
Energierecht: Der rechtliche Rahmen für die Energiewirtschaft (2nd edn, EW Meiden und Kongress GmbH 2015),
ch 25, para 1.
487 2013 Backup Power Plant Regulation (Reservekraftwerksverordnung vom 6. Juli 2013, BGBl I, 1947).
488 Parliament and Council Directive 2010//75/EU of 24 November 2010 on industrial emissions (integrated
pollution prevention and control) [2010] OJ L 334/17.
489 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety, Aktionsprogramm Klimaschutz
2020: Kabinettsbeschluss vom 3. Dezember 2014 (Stand 3. Dezember 2014, 2014) 34.
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was mentioned. Nevertheless, the right on free transit, as mentioned in these conventions, was not
referring to energy law in particular. It yet just meant the right on free transit for every means of
transport.490 The term “transit” specifically for the energy sector was first formed by the Energy
Charter Treaty (ETC) and the Transit Protocol (TP).491 Though the energy transit is directly
mentioned in the ETC, the importance lies on the sovereignty of the member states.492 According
to Article 18 of the ETC, the contracting parties shall keep their sovereignty and are so free to
choose whether they want to allow transit in their country or not. Nevertheless, the ETC still
provides some rules for energy transit, e.g. a “transit non-interference clause”.493 Germany’s
centrality is important for the gas and electricity transit in the EU, since Germany connects the
western European countries, e.g. France and then Netherlands, to the eastern European countries
such as Czech Republic or Poland. Sweden, Denmark and Russia also play an important role in
the energy transit in Germany. It is hence no surprise that Germany is a contracting party of the
ETC and TP. When it comes to electricity, the amount of import and export in 2017 was about
90 TWh, which was 15.2 % more than in 2016 (78.1 TWh).494 This was caused by better technology
and agreements between Germany and its neighbour countries.495 When it comes to gas,
Germany’s amount of import and export was about 2.420 TWh in 2017. This time, Germany
imported much more gas from abroad than it exported, and Russia is still the main gas deliverer
(via the North-Stream-Pipeline).496

2.5. Conclusion
Considering the aspects stated above, one could say that Germany is mainly an energy-consuming
jurisdiction. Whereas the energy production is slightly decreasing over time due to the
‘Energiewende’ and the shut downs of the nuclear power plants, but also because of the decreasing
usage of coal in Germany. Germany is also a key country for energy transit due to its central
position within Europe, serving as a link between the western European and the eastern European
countries. Nonetheless, the further development in Germany’s energy sector should not be left
out. As already demonstrated, the German Government is ambitious to increase the use of
renewable energy and to invest in its development. Furthermore, the EU regulations play an
important role for the future of Germany’s energy sector, as they also focus on environmentally
friendly methods of energy production and regulate the usage of fossil fuels. Overall, Germany is
an energy-consuming and partially energy-transiting jurisdiction, but it is unclear whether this may
change in the future. The German government has without doubt took the initiative to focus on
environmentally friendly energy sources.
Lothar Ehring and Yulia Selivanova (ed), ‘Energy Transit’ in Yulia Selivanova (ed), Regulation of Energy in
International Trade Law: WTO, NAFTA and Energy Charter (Kluwer Law International BV 2012), ch 2, 80 f.
491 ibid ch 2, 82 f.
492 Katja Yafimava, ‘The EU energy acquis and the Energy Charter Treaty’ in Kim Talus (ed), Research Handbook on
international Energy (Edward Elgar Publishing 2014), pt VII, 612.
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Germany has entered into various international contracts that have impact on the domestic energy
sector. One can distinguish between such treaties that pursue climate protection goals and thus
lead to changes and the adaption of energy and renewable energy policies and such agreements
which concern energy issues directly, while reasons can vary between market harmonisation,
investment protection, supply security or energy dependency. Below, an outline and overview over
said contracts and agreements will be presented, followed by an evaluation of their respective effect
on international energy law and energy markets, as well as their legal status and implications for
domestic law.

3.1. Energy policies on the base of climate change commitments
Various EU legislation on Renewable Energy - such as the Directive 2009/28/EG and its
successor, the Directive (EU) 2018/2001 – are motivated by international commitments by the
EU and its member states concerning the decrease of greenhouse gas emissions. This does,
however, not mean that these international treaties themselves shape the EU and domestic energy
and renewable energy law system. On the contrary, it has to be noted that the majority of energy
and renewable energy legislation takes place on a national level, while the influence of EU
directives and regulations continues to grow.

3.1.1. Outline: development of climate protection treaties
In 1992, the first international climate protection treaty was been signed. Germany has signed the
United Nations Framework Convention on Climate Change from 09.05.1992 (UNFCCC) which
entered into force on 21.02.1994 (Art. 23 UNFCCC). One of the central aspects of the UNFCCC
is the so-called 2 °C goal, which means limiting the temperature increase to 2 degrees latest by
2100, compared to pre-industrial average temperature levels (approx. year 1850). It established a
framework for future conferences that have led to the following agreements. On the third
conference of parties to the UNFCCC in December 1997, the Kyoto Protocol was adapted. The
European Union and each of its member states – including Germany – have committed to reduce
the greenhouse gas emissions of the European Union by 8 % in the period from 2008 to 2012. In
a follow-up agreement between the EU member states, different reducing goals have been agreed
upon. Germany committed to reduce its greenhouse gas emissions by 21 %.497 The Kyoto Protocol
led to the German and EU-wide implemented emission-trading system. In 2010, the Federal
Government stated that it aims to reduce greenhouse gas emissions by 40 % until 2020 and by 80
Council Decision 2002/358/EC concerning the approval, on behalf of the European Community, of the Kyoto
Protocol to the United Nations Framework Convention on Climate Change and the joint fulfilment of commitments
thereunder [2002], Annex II.
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% by 2050.498 As of 2012, the Kyoto Protocol has been prolonged for the term 2013-2020.
Germany has committed itself to decrease its greenhouse gas emissions by 2020 by 14 %,
compared to 2005.499 That means a decrease of 34 % in the period from 1990 to 2020. In 2014,
the Federal Government presented the “Aktionsprogramm Klimaschutz 2020” which confirms
those 2020 goals.500 Nevertheless, Germany’s efforts on a national level are deemed insufficient to
meet those goals.501 In 2015, the Paris Agreement was adapted by the UNFCCC parties, which has
led to very euphoric, positive and optimist review by media, stakeholders and politicians all over
the world. Unlike the Kyoto Protocol and the UNFCCC, the Paris Agreement does not uphold
the strict categorisation of countries in industrial and developing countries. On the contrary, it
seeks to integrate all participating states in an equal way while acknowledging their respective
weaknesses and strengths – Art. 2(2) of the Paris Agreement. The Paris Agreement, Art. 2(1)(a),
opts for a 1,5 °C goal, which means an even lower temperature increase than the UNFCCC initially
provided for. The same provision of the Paris Agreement makes the 2°C goal that was established
already in the first days of the UNFCCC has been made binding. A new methodical development
is that, unlike prior treaties, the Paris Agreement relies on voluntary self-commitment of the states.
Various provisions (see Art. 3, 4(2)) set up duties to report about the efforts and measures taken.
The effect hoped for is the motivation of each state not to step behind the other states concerning
its decarbonisation results and successes. In addition, the German Federal Ministry for
Environment understands the regulations in such a way that the parties will take measures in order
to keep their reputation as trustworthy and reliable partner on international level.502 The way in
which the states reach the goal is thus explicitly left open in Art. 4(1), which has led to criticism.
On the other hand, the Kyoto Protocol with its defined goals has not led to a feelable decrease in
greenhouse gas emissions.503 As the weakness of international law enforcement is known, the
chosen regulatory method could turn out to be effective.

3.1.2. Following domestic policies and legislation
In accordance with Art. 4(19) of the Paris Agreement, which provides for the setting up of national
long-term climate strategies, Germany was one of the first countries to submit its contribution in
2016, the Climate Action Plan 2050 (Klimaschutzplan 2050). This policy sets out steps already
taken and future steps to be taken in order to reach a decarbonised country by 2050. A considerable
step lies in the further development of renewable energies that has taken place with the adaption
Federal Ministry for Economics and Technology & Federal Ministry for the Environment, Nature Conservation
and Nuclear Safety, Energiekonzept für eine umweltschonende, zuverlässige und bezahlbare Energieversorgung,
(2010) 29.
499 Decision 406/2009/EC on the effort of Member States to reduce their greenhouse gas emissions to meet the
Community’s greenhouse gas emission reduction commitments up to 2020 [2009], Annex II.
500 Federal Ministry for the Environment, Nature Conservation, Building and Nuclear Safety, The German
Government’s Climate Action Programme 2020 (2014).
501 Ziehm, ‚Klimaschutz im Mehrebenensystem – Kyoto, Paris, europäischer Emissionshandel und nationale CO2Grenzwerte‘ [2018] ZUR 339.
502 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety, ‘Die Klimakonferenz in Paris’
<https://www.bmu.de/themen/klima-energie/klimaschutz/internationale-klimapolitik/pariser-abkommen>
accessed 18 February 2019.
503 Streck, ‘Vertragsgestaltung im Wandel der internationalen Klimapolitik: Das Paris Abkommen setzt auf
Freiwilligkeit anstatt vorgegebener Ziele‘ [2019] ZUR 13, 18.
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of the Renewable Energies Act (EEG) 2017, which has been drafted in 2016 and thus can be
viewed as a reaction to the new impulse from the Paris Agreement. While the previous EEG, dated
2014, has still maintained a system of state-co-funded renewable energy, the new EEG aims to
make renewable energies become more and more competitive and in such a way a financially
reasonable replacement of energies from conventional and fossil sources. It must be noted that it
is primarily the EU, having ratified the Paris Agreement, which has taken direct measures in order
to contribute to the goals set out in the Paris Agreement. On 30 November 2016, the EU
commission presented its “winter package” with several proposals for changes and adaptations of
its legislation, in particular the Renewable Energies Directive and the Energy Efficiency Directive,
as well as new provisions for the electricity single market and a governance system.

3.2. Agreements concerning energy policies and the energy market
The international treaties on climate change have rather been subject to EU legislation activity
than they led to transformation in domestic law. The following treaties or agreements address the
energy sector in a more direct way, despite different purposes.

3.2.1. Agreement on an International Energy Program, 1974
In 1974, the “Agreement on an International Energy Program” was signed. It set up the
International Energy Agency (IEA), which exists to date and has 30 member states including
Germany. The Agreement was concluded by OECD countries and within the OECD framework
as a reaction to the oil supply crisis in 1973, which can be even visible from its structure: the first
chapter is named “Emergency self-sufficiency” and provides for the setting up of strategic oil
reserves (Art. 2(1) of the Agreement). Following provisions are setting up rules for restraining the
oil demand. In fact, the IEA has strategic oil reserves, through the activation of the emergency
programme is viewed as impracticable.504 The IEA is only somewhat engaged in the sector of
renewable energies and is said to be underestimating the growth and potential of renewable energy
sources,505 especially photovoltaics in its annual “World Energy Outlook”.506 This is a reason as to
why the IEA is often absent in recent publications and policies presented by the German
government which has shifted its attention to the promotion of renewable energies. Yet the
analysis and annual reports of the IEA still play a decisive role not only for the reality of energy
trade markets and associated finance products, but also for German governmental energy policy
as it does not only publish the WEO, but also Energy Technology Roadmaps and annual reports
on Energy Technology Perspectives regarding the necessary development by 2050 needed for
meeting the 2-°C-goal known from the UNFCCC and the Paris Convention.
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European
Parliamentary
Research
Service,
International
Energy
Agency’
<http://www.europarl.europa.eu/RegData/etudes/IDAN/2016/582015/EPRS_IDA(2016)582015_EN.pdf>
accessed 18 February 2019, 1.
505
Global
Witness,
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in
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<https://sitemedia.globalwitness.org/archive/files/pdfs/heads_in_the_sand_web.pdf> accessed 13 February 2019, 35.
506 M Metayer, C Breyer, H-J Fell, Energy Watch Group, ‘The projections for the future and quality in the past of the
World Energy Outlook for solar PV and other renewable energy technologies’ <http://energywatchgroup.org/wpcontent/uploads/2018/01/EWG_WEO-Study_2015.pdfs_.pdf> accessed 13 February 2019.
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3.2.2. The Energy Charter Treaty, 1991/94
The Energy Charter Treaty (ECT) is part of the so-called “energy charter procedure”, a term which
has been set directly after the end of cold war. Its base, the declaration constituting the European
Energy Charter has been approved by 51 states and the EU in 1991, including also non-European
states such as Canada and the USA. After three years of bargaining, in 1994 it became a binding
treaty, from now on called ECT. The treaty came into force in 1998. Italy as the only EU member
state left the agreement in 2014. The ECT provides a regulatory framework for trade, investment,
transit and dispute resolution. Concerning trade regulation, it aimed to apply the General
Agreement on Tariffs and Trade (GATT) rules of the WTO in the countries of Eastern Europe,
which have not yet been WTO members. In this way, it sought to harmonise the energy trade.
This was one of the most controversial discussions the ECT has caused, mainly because of its
investment protection rules. Its function as an investment protection agreement is gap filling in
the Energy sector – there is no general global or multilateral framework for investment
protection.507 Art. 10 is the central norm and differentiates between a pre-investment period, where
it only provides for a “fair and equitable treatment” in Art. 10(1), and the period after the
investment has been made, where Art. 10(7) constitutes a most-favoured nation clause as well as
a national treatment for cross-border investments, i.e. a binding anti-discrimination legal regime.
Art. 13(1) protects against expropriation through allowing an expropriation only due to public
interest and only after a non-discriminatory procedure according to the rule of law and under the
condition of an appropriate compensation payment. The ECT has caused political controversy
which has affected the position of the German society and thus of a big part of German politicians
concerning other trade agreement procedures, such as TTIP. After the nuclear disaster in the
Fukushima Daiichi nuclear power plant in the course of a severe earthquake in Japan, the German
government opted for a quick nuclear phase-out, being – alongside with the promotion of
renewable energies – the second pillar of the German “Energiewende”, the German turnaround
in energy policy. The adoption of the “13th law amending the Atomic Energy Act”508 meant for
the big nuclear power plant operator Vattenfall that it would lose certain residual quantities of
electricity, i.e. units that until then were allowed and intended to be used for conversion into
nuclear power. Vattenfall in response filed a complaint to the Federal Constitutional Court
(Bundesverfassungsgericht – BVerfG), claiming a violation of the constitutional property
guarantee. As it was not clear whether Vattenfall, belonging mostly to the Swedish state, would be
accepted as a party in the individual constitutional complaint, it also filed a complaint to the
International Centre for Settlement of Investment Disputes (ICSID),509 which is an arbitration
body at the World Bank and has the competence for investment protection procedures, see Art.
26(2)(c), (4)(a), (7) of the treaty. It must be noted, that after the BVerfG decided the Vattenfall

507 Gundel, Säcker, Berliner Kommentar zum Energierecht (4th edn, Deutscher Fachverlag GmbH 2018), vol. 1/1,
introduction, part D, para. 8.
508 3th amendment to the Atomic Energy Act on 31 July 2011 [2011] BGBl. I, 1704.
509 Vattenfall AB et al. v. Germany, ICSID Case No. ARB/12/12, Case registered 31.5.2012; read more: Gundel,
‘Völkerrechtliche Rahmenbedingungen der Energiewende‘ [2016] EnWZ 243.
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complaint and confirmed the constitutionality of the nuclear phase-out,510 there is a rather low
possibility that the ICSID will see a violation according to Art. 10, 13 of the ECT.511 Nevertheless,
the ruling of the ICSID will be an important statement on the future of conventional energy
sources in Germany and thus indicate the speed of development of renewable energies.
Considerable parts of the public debate see such private arbitration procedures ruling highly
political questions as lacking democracy and transparency. Whether this allegation can be upheld
does not have to be decided here. It remains a fact that international arbitration in investment
protection regularly leads to political controversies: the ECT has, due to the Vattenfall complaint,
even been called an obstacle on the way to green energy.512 This seems to be one-sided: also, a
complaint filed by an investor in wind turbines against a state that hinders renewable energies
could be contemplated here. Thus, one can conclude that the EnCT can, even though it gets less
public attention than climate protection-oriented treaties such as the Paris Agreement, have a
considerable impact on domestic energy and renewable energy policy

3.2.3. International Carbon Action Partnership, 2007
The International Carbon Action Partnership (ICAP) has been introduced in 2007 as an
international forum for governments and public authorities. It is headquartered in Berlin,
Germany, and addresses countries that have established or seek to establish carbon markets, i.e.
emission trading systems. This specific issue is also linked to energy policy, as conventional power
plants are main emitter of CO2. The three main working fields of ICAP are all a form of “technical
dialogue”, i.e. methods of allocation, measurement reporting etc., the pooling and spreading of
knowledge about emission trading as well as trainings on emission trading in developing and
emerging countries. It must be expected that with its technical approach it affects the energy sector
more than its poor media presence suggest.

3.2.4. Statute of the International Renewable Energy Agency, 2009
After claims for an international organisation for renewable energies were formulated even in the
early 1980s and repeated on the Bonn International Conference for Renewable Energies in 2004,
the Statute of the International Renewable Energy Agency was signed in Bonn, Germany, in
January 2009. In its Art. I the statute constitutes the International Renewable Energy Agency
(IRENA), an intergovernmental organisation headquartered in Masdar City, Abu Dhabi, which
supports and promotes the use of all forms of renewable energy, e.g. supporting countries in their
energy use transition efforts. The agency consists of the assembly, the council and the secretariat.
In Art. II and IV, the statute defines objectives and activities of the agency, which was in the course
of its foundation imagined to be the global voice for renewable energies. The working programme,
consisting of six major topics and the budget are adapted in a 2-year cycle. As IRENA is a relatively
new development, its influence on domestic energy policy and legislation can be reviewed later.

BVerfGE 143, 246.
Gärditz K-F, ‘Der völker- und europarechtliche Rahmen der Energiewende‘ [2018] RdE 457, 458.
512 Corporate Europe Observatory, ‘One Treaty to rule them all’ <https://corporateeurope.org/internationaltrade/2018/06/one-treaty-rule-them-all> accessed 20 February 2019.
510
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4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
As Germany is one of the founding States of the organisation, which is nowadays known as the
European Union, it is a Member State of the EU since its foundation in 1952.513 Therefore, as
stated in Art. 288. TFEU, regulations of the EU are directly applicable in Germany and it is forced
to achieve the goals set out by directives. In the first part of this analysis, directives as European
secondary law will follow. These are part of Germany’s legal system through implementation on a
national level. In a second part of this analysis, these implementations into national law will be
examined on their compatibility with European primary law.

4.1. EU Secondary law: EU energy and environmental directives
Provisions of the EU concerning energy are meanwhile predominant focused on renewable
resources. The EU aims to hold its current position as the worldwide top leader in the field of
renewable energy.514 In order to achieve this goal, the EU relies on the cooperation of its member
states. In the past years, the Union came up with several regulations and directives regarding the
energy sector. These are updated regularly and shall contribute to develop Europe into a climate
neutral continent.515
The renewable energy directive aims to increase the use of energy from renewable sources while
reducing greenhouse emissions. It is a part of the climate package.516 The directive sets individual
goals for the different member states depending on their domestic availability of renewable
resources. The States are expected to come up with a national action plan that elaborates how they
think to achieve their targets.517 The overall target is to use 20 % of renewable energy by 2020.518
In addition, the States must be able to prove the origins of electricity they use from renewable
energies.519 Moreover, it is important that they build up the necessary infrastructure for the trade
of renewable energies.520 Concerning the transposition, the Member States are free to decide which
measures they take to fulfil their obligations.521 Germany’s national target is to use 18 % energy
sourced from renewable resources by 2020.522 Long before the establishment of the renewable
energy directive, Germany had already provided legislation concerning renewable energies. The
Treaty establishing the European Coal and Steel Community (1951).
Commission: ‘Statement: Europe leads the global clean energy transition‘ (2018) 18/4155.
515 Commission: ‘A Clean Planet for all’ Brussels, COM (2018) 773 final.
516 Lehnert, ‘Neue Impulse von Europa’ in ZUR (2009) 307 – 308.
517 Renewable Energy Directive (EC) 2009/28, OJ L 140/16.
518 Hans von der Groeben/Jürgen, Schwarze/Armin, Hatje, AEUV Artikel 194 [Europäische Energiepolitik; Ziele
und Maßnahmen], Europäisches Unionsrecht, (Nomos 7th edn 2015) recital. 17.
519 Renewable Energy Directive (EC) 2009/28, OJ L 140/16.
520 ibid.
521 Wieland Lehnert/ Jens Vollprecht, ‘Neue Impulse von Europa: Die Erneuerbare-Energien-Richtlinie der EU‘ in
ZUR (2009) 308.
522 Bundesrepublik Deutschland, Nationaler Aktionsplan für erneuerbare Energie gemäß der Richtlinie 2009/28/EG
zur Förderung der Nutzung von Energie aus erneuerbaren Quellen, 11.
513
514
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electricity feeding act (Stromeinspeisunggesetz) from 1990 marked the beginning of the development
of use from renewable energy resources and served as an example for other member states.523 The
current legislation concerning renewable energy is implied in the Renewable Energy Act
(Erneuerbare-Energien-Gesetz). In addition, the directive requires the member states to establish a
national system to prove the origins of the particular renewable energy.524 Germany transposed the
requirement of labelling into national law by establishing the “Europarechtsanpassungsgesetz
Erneuerbare Energien” which amended the Renewable Energy Act on 1st April 2011. According to
that, the Federal Environment Agency is authorised to establish such a system.525 The agency has
done this by creating a national renewable energy regulation (Erneuerbare- Energien- Verordnung) and
another regulation concerning the certificate of the origin (Herkunftsnachweisdurchführungsverordnung)
which is more precise.526
The target of this directive is the improvement of energy performance of buildings in the EU. The
directive was amended by directive 2018/844/EU in order to speed up the cheap renovation of
existing buildings and to promote modern technologies.527 The member states are expected to fulfil
the minimum requirements set out by the directive. The transposition is of high importance as
most buildings in the EU are inefficient and very energy consuming.528 Germany took several
measures to transpose this directive into domestic law. For example, the obligation to take into
account that new buildings need to be in accordance with renewable energy systems, has already
been fulfilled by § 3 Abs. 1 Erneuerbare Energien Wärme Gesetz (Renewable Energy Thermal Act).529
The energy efficiency directive includes several binding measures that shall help to achieve the EU
2020 goal; it aims to create a common frame.530 The revised energy efficiency directive (30th
November 2016) contains a set of measures to achieve the new settled goal for 2030. The Member
States have set themselves individual targets.531 Following its national action plan on energy
efficiency (“Nationaler Aktionsplan Energieeffizienz”) Germany set the goal to increase the primary
use of energy by 20 % by 2020 and by 50 % by 2050.532 The member states got the duty to inform
the commission regularly.533 Germany struggled to fulfil its obligation to transpose and was
requested by the European Commission to fully transpose the directive. Germany received two
more months for the transposition of the energy efficiency directive.534
523 Hans- Joachim Koch, ‘Klimaschutzrecht: Ziele, Instrumente und Strukturen eines neuen Rechtsgebiets‘ in NVwZ
(2011) 643.
524 Ines Zenke/ Ralf Schäfer, ’Energiehandel in Europa‘ (C.H. Beck 4th edn 2017) § 7 recital 16.
525 ibid § 7 recital 30.
526 ibid § 7 recital 31.
527 Directive (EU) 2018/844, OJ L 156/75.
528 Buildings Performance Institute Europe (BPIE), ‘Europe’s buildings under the microscope, A country-by-country
review of the energy performance of buildings‘ (2011) 43.
529 Wolfgang Danner/ Christian Theobald,‘ Energierecht‘ (C.H. Beck 99th supplement, 2018) recital 69.
530 Manfred Rebentisch, ‘Umsetzung der EU-Energieeffizienz-Richtlinie im deutschen Immissionsschutzrecht‘ in
NVwZ (2015) 921.
531 Commission: ‘Proposal for a directive of the European Parliament and of the Council amending Directive
2012/27/EU on energy efficiency’ COM (2016) 76.
532 Peter Schütte/Martin Winkler, ‘Aktuelle Entwicklungen im Bundesumweltrecht‘ in ZUR (2015) 250.
533 Directive (EU) 2012/27, OJ L 315/ 1.
534 European Commission, ‘Commission requests Germany to fully transpose the EU Energy Efficiency
<https://ec.europa.eu/energy/en/june-2015-commission-requests-germany-fully-transpose-eu-energy-efficiencydirective> accessed 17 Feb. 2019.
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This directive relates to vehicles powered by electricity. It aims to unify the requirements
concerning the development of alternative fuels. The directive urges the Member States to develop
national strategies, which should support the development of alternative fuels and the relating
infrastructure.535 In addition to this, the States are required to give a report to the European
Commission by 2019.536 The German national plan aims to realise by 2025 an infrastructure
including gasolines in the road traffic as well as in harbours.537 A well- developed infrastructure is
of high importance as vehicles with alternative fuels become more attractive to the population.
The directive aims to imply a set of common rules concerning the market for electricity. This is of
great importance for Germany as it is a central energy transit country.538 As national transposition,
Germany introduced Gesetz zur Neureglung energiewirtschaftsrechtlicher Vorschriften (law updating energy
economic provisions).
Provisions concerning the environment are grounded in the Unions’ constitutional law. 539 The
protection of the environment is of high importance in relation to economic growth. To preserve
the surrounding world, the EU settled the following directives. The EU’s environmental policies
relate to renewable energies, as it is one aim of the Union to develop the EU into a resourceefficient, green, and low-carbon economy.540 The eco-design directive describes the
environmentally friendly design of energy consuming products. The eco-design directive tries to
set out minimum standards, which goods that consume energy must achieve before entering the
market.541 The national transposition was further codified by the amendment of
Energieverbrauchsrelevantes-Produkte-Gesetz (EVPG) (energy consuming goods act). The directive on
Greenhouse gas emission allowance trading system aims to increase greenhouse emissions. It sets
up the EU emissions trading system (ETS) which shall reduce greenhouse gas in a cheap and
environmentally friendly way.542 The directive has been regularly updated. Germany’s national
transposition includes the establishment of two new acts: Gesetz zur Umsetzung der Richtlinie
2003/87/EG (act for transposition of directive 2003/87/EG) and Gesetz zur Einbeziehung von
Polymerisationsanlagen in den Anwendungsbereich des Emissionshandels (act to include polymerasation
assets into the scope of application of emission trade).

4.2. Compatibility of national energy law with EU primary law
In particular, the German Renewable Energy Sources Act (EEG) faced tensions with European
Law for many years. Starting from the EEG 2012, which has now ceased to be in force, it raised
questions concerning European Law, whose understanding is still of relevance for understanding
Directive (EU) 2014/94, OJ L 308/1.
Ibid.
537 Nationaler Strategierahmen über den Aufbau der Infrastruktur für alternative Kraftstoffe als Teil der Umsetzung
der Richtlinie 2014/94/EU, 2526.
538 Sandra Haak, ‘Vergaberecht in der Energiewende – Teil I, Energieeffiziente Beschaffung und
Ausschreibungsmodelle nach dem EEG 2014‘ in NZBau (2015) 11.
539 Consolidated Version of the Treaty on European Union (2012) OJ C326/01, art. 3.3.
540 Commission: ‘A Clean Planet for all’ Brussels, COM (2018) 773 final.
541 Directive (EC) 2009/125, OJ/ L 285/ 10.
Directive (EC) 2003/87, OJ/ L 275/ 32.
542 Ibid.
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536

165

ELSA RENEWABLE ENERGY REPORT

the relationship of the German Renewable Energy Law with European law. In the following,
particular attention will be directed on questions of state aid law and the free movement of goods.
Dealing with these questions is fundamental for enabling an understanding of the development of
national law in conflict as well as in the light of European Law.

4.2.1. Compatibility with state aid law, Art. 107 TFEU
Subject of the discussion was particularly, whether the EEG included state aids, which are generally
prohibited by primary EU law by Art. 107 TFEU. State aids, according to Art. 107 TFEU, are
defined as advantages of direct or indirect transformation granted by state or state resources to
companies. As selective advantages, they distort the competition and likely affect trade between
EU states. These have to be notified pursuant to Art. 108 III TFEU. Especially the EEG feed-in
compensation, the EEG-reallocation charge according to § 60 I EEG 2017 as well as its partial
exemption (and so the subvention) of energy intense companies were concerned by this.543 The
relevance of this is highlighted especially in regards to possible repayments and the necessity of
notifications in future. In a previous decision of PreussenElektra, the European Court of Justice
(ECJ) stated, that not every advantage granted by a state was a state medium. The former German
Electricity Feed-in Act (StrEG) only determined minimum prices for purchasing renewable energy
and included feed-in tariffs through law. Under a strict restriction on the interpretation of state
aids, a law constituting minimum prices is not to be qualified as effecting state mediums in a direct
or indirect way and much more only affecting contractual relationships.544 According to this, such
minimum prices are not state aids and so compatible with Art. 107 ff. TFEU.545 Partly it is claimed,
that this decision concerning the StrEG does not differ from the EEG in the relevant aspects.
Because of that, the idea of this decision could be transferred to the EEG, so that both would not
be granted by state and so not state aid.546 In contrast to this, the European Commission concluded
that the EEG 2012 was to be qualified as state aid that was not illegitimate but mostly justified by
Art. 107 III lit. c TFEU.547 The General Court of the European Union (EGC) also pointed out
that PreussenElektra differentiated in relevant aspects from the EEG in the way of state control and
so that its idea could not be transferred to the EEG.548 Because of this, the EGC also qualified
specific regulations of the EEG 2012 as state aids.549 The German Federal Government brought
an action on 2nd February 2015 against the decision of the European Commission and the General
Court of the European Union classifying the EEG 2012 as state aid. The German Federal
Government intended more legal security in future through a decision and claimed that the EEG
2012 did not concern state mediums, even though the decision did only concern the outdated

Frenz W, EEG: Erneuerbare-Energien-Gesetz: Kommentar (Erich Schmidt Verlag 2018) EEE paras. 16.
Assmann L, Europäisierung der Energiewende: die grenzüberschreitende Förderung erneuerbarer Energien am
Beispiel deutscher Gesetze für Biogas und Biomethan (Mohr Siebeck 2016) p. 88-89.
545 Case C-379/98 PreussenElektra v. Schleswag AG and Land Schleswig-Holstein EU:C:2001:160, [2001].
546 Kühling J, Energierecht (Nomos 2018) 9th chapter paras. 23.
547 Commission Decision C(2014)8786 on the state aid scheme SA.33995 [2014].
548 Case T47/15 Federal Republic of Germany v. European Commission EU:T:2016:281, [2016] paras. 102.
549 Case T47/15 Federal Republic of Germany v. European Commission EU:T:2016:281, [2016] paras. 99.
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2012.550 The General Court of the European Union rejected this action for annulment on 10th
May 2016.551 The German Federal Government appealed against this decision of the EGC to the
ECJ on 19.07.2016, and the case is still in progress.552 Even under the assumption that todays’
EEG 2017 constitutes a state aid, such can be justified by Art. 107 III lit. c TFEU. Primary goal
of the EEG is environmental protection. Environmental protection, at the same time, includes
protection of life and security of human beings, animals and plants.553 Therefore, even if the EEG
reallocation charge and its exemptions are classified as state aids, they are justified by Art. 107 III
lit. c TFEU.

4.2.2. Compatibility with the free movement of goods, Art. 34 TFEU
Questionable is, whether the domestic reserve of § 5 I EEG 2017 is a restriction on the free
movement of goods. A restriction on the free movement of goods needs to be examined when
there is, as mentioned above, no state aid.554 A restriction of this principle presupposes an
intervention on the protection scope of Art. 34 TFEU and, additionally, that it is not justified. Art.
34 TFEU prohibits direct or indirect quantitative restrictions on imports and all measures between
Member States having equivalent effect (Dassonville formula).555 On the one hand, this requires goods
and cross-border trades, which are given for the import and export of renewable energy within the
European Union. On the other hand, this requires measures of equivalent effect. This could be
the domestic reserve of § 5 I EEG 2017 supporting mainly German green electricity and so
possibly discriminating against imported foreign green electricity by not supporting it financially
but debiting it with the EEG reallocation charge. A restriction on the free movement of goods
can be justified if public interests stated in Art. 36 TFEU are concerned and if such restriction is
in accordance with the principle of proportionality. Environmental protection, which the EEG
mainly serves for, is laid down in Art. 3 III TEU as well as in Art. 11 TFEU and is, because it
serves, as already mentioned, at the same time the health and life of human beings, animals and
plants, a public interest of Art. 36 TFEU. Such justification of the restriction on the free movement
of goods for reasons of environmental protection was taken into account in PreussenElektra. The
ECJ faced a similar question in Alands Vindkraft and found a justification by public interests of
Art. 36 TFEU.556 Price regulation, according to secondary EU legislation, is also acknowledged as
Klage
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schaffen
<https://www.bmwi.de/Redaktion/DE/Meldung/2015/20150217-eeg-klage.html>
accessed
20.02.19;
Bundesregierung legt Rechtsmittel gegen Urteil des Gerichts der Europäischen Union in Sachen EEG 2012 /
Staatliche Beihilfen ein <https://www.bmwi.de/Redaktion/DE/Meldung/2016/20160721-bundesregierung-legtrechtsmittel-gegen-urteil-des-gerichts-der-europaeischen-union-in-sachen-eeg-ein.html> accessed 20.02.19.
551 Case T47/15 Federal Republic of Germany v. European Commission EU:T:2016:281, [2016].
552 Case C-405/16 P.
553 Case C-492/14 Essent Belgium v. Vlaams Gewes et al. EU:C:2016:732, [2016] paras. 101; Case C-379/98
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<https://www.bundestag.de/blob/492258/4647569aa46a89cb764fe34bbc7193c3/pe-6-163-16-pdf-data.pdf>
accessed 20.02.19.
554 Assmann L, Europäisierung der Energiewende: die grenzüberschreitende Förderung erneuerbarer Energien am
Beispiel deutscher Gesetze für Biogas und Biomethan (Mohr Siebeck 2016) p. 95.
555 Case C-8/74 Procureur du Roi v. Benoît and Gustave Dassonville EU:C:1974:82, [1974].
556 Case C-379/98 PreussenElektra v. Schleswag AG and Land Schleswig-Holstein EU:C:2001:160, [2001] para. 7377; Case C-573/12 Ålands Vindkraft AB v. Energimyndigheten EU:C:2014:2037, [2014].
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legitimate promoting instrument for renewable energy by Art. 2 II lit. k. Art. 3 III and the 25th
recital of the AG-RL 2009/28/EG. Therefore, a possible restriction on the free movement of
goods is justified by Art. 36 TFEU. The EEG does not constitute a breach of Art. 34 TFEU.

4.3. Outlook
The EEG 2014 was notified as compatible with state aid law by the European Commission on 23.
July 2014 and this decision was accepted by the German Federal Government.557 Later on 20th
December 2017, the European Commission also approved the EEG 2017 as consistent with state
aid law.558 A final decision on the EEG 2012 remains to be seen. To conclude, it can be said that
the German legislation is highly responsive on questions arising from the EEG concerning
European Law, which occurred throughout time. This can especially be seen in the abolishment
of the controversial green electricity privilege of § 39 EEG 2012.559 Overall, this underlines the
effectiveness of European Law on a national basis.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
5.1. Introduction
Since the legislation on both national and the European levels have increased, the possibilities for
legal protection and remedy rose with it. Claimants have access to more courts and can enforce
their granted rights in different ways. In this chapter, the focus is on relevant cases that involve
the Federal Republic of Germany (‘Germany’). Thus, this chapter is divided into two parts: national
legal disputes and international legal disputes. For a better understanding of how these cases come
off, the German and the international legal protection system concerning energy and
environmental law will be outlined before the cases. Since the academic framework asks for
country-specific cases, the sections under “legal protection” will only include state-related
protection. In the section of national legal protection, “the state” concerns every action by the
powers; therefore, “state” is interpreted broadly at which the judiciary is at little relevance.

5.2. National legal disputes
Courts manage conflicts arising out of legal relationships in energy and environmental law. The
access to German courts depends on whether authorities are involved. In this case, administrative
courts are in principle responsible for these proceedings, § 40 ff Code of Administrative Court
Procedure (Verwaltungsgerichtsordnung, VwGO). Private individuals have access to civil courts

State Aid SA.38632 Germany [2014].
State Aid SA.45461 Germany [2017].
559 Tobias Haas, Die Politische Ökonomie Der Energiewende: Deutschland Und Spanien Im Kontext Multipler
Krisendynamiken in Europa (Springer VS 2017) p. 115.
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in the case of disputes between each other.560 There are also a few exceptions. First, claims for
compensation against the state because of its unlawful conducts base on § 839 German Civil Code
(Bürgerliches Gesetzbuch, BGB) in conjunction with Article 34 of the German Constitution
(Grundgesetz, GG); compensation regarding expropriation instead base on Article 14(3) GG.
Responsible for these claims are the civil courts according to Article 34 third sentence and Article
14(3) fourth sentence.561 The same applies to disputes under energy law, where regulatory
authorities are involved. The parties must act before the civil courts as well although the process
has administration action elements, § 75 Energy Industry Act (Energiewirtschaftsgesetz,
EnWG).562 Alternatively, victims of unlawful conduct carried out by the state may lodge a
constitutional complaint before the German Federal Constitutional Court according to Article
93(1) Nr. 4a GG if the private individual sees its constitutionally guaranteed rights infringed by
public authorities. Finally, the last relevant type of action is the associational standing. Through its
uniqueness, associations can assert a claim in the interest of the public if the claim concerns an
environmental issue and the association is state-approved and committed to environment
protection.563 The precise conditions are regulated in the Environment Appeals Act (UmweltRechtsbehelfsgesetz, UmwRG).
Legal actions against the state are commonplace. Therefore, two prominent examples concerning
environmental matters will be outlined in the following. The first of the two cases comprise the
clearing of an ancient forest located in western Germany (“the Hambacher Forest”) for brown
coal open cut mining. A German electric utilities company, the RWE AG, has owned the ground
of the Hambacher Forest since the 1960s with around 4000 hectares and cleared parts of the forest
since the 1970s until only around 10 % of the 4000 hectares remained. In October 2018, RWE
wanted to continue the clearing of the forest according to the main operation plan that was
approved by the responsible mining authority.564 Shortly after the clearing began, the Higher
Administrative Court of Münster ruled in response to a complaint, that the suspensory effect of a
pending legal action before the Administrative Court of Cologne, concerning the unlawfulness of
the main operation plan, is restored. In other words, RWE is not permitted to clear the remaining
forest until the legal action before the court is settled, even though RWE states that the nationwide
power supply is in danger.565 This decision cannot be appealed.566 This first case has a limited effect
on the national environment whereas the second case could have a more decisive impact. Germany
set a goal of a 40 % reduction of greenhouse gas emissions by 2020 relative to 1990 through

Kai Uwe Pritzsche / Vivien Vacha, Energierecht (1st edn, C.H.BECK 2017) § 11 para 50 ff; Scientific Services of
the German Bundestag, Rechtliche Grundlagen und Möglichkeiten für Klima-Klagen gegen Staat und Unternehmen
in Deutschland (WD 7 - 3000 - 116/6, 2016) p16 ff.
561 Scientific Services of the German Bundestag, Rechtliche Grundlagen und Möglichkeiten für Klima-Klagen gegen
Staat und Unternehmen in Deutschland (WD 7 - 3000 - 116/6, 2016) p12 ff.
562 Kai Uwe Pritzsche / Vivien Vacha, Energierecht (1st edn, C.H.BECK 2017) § 11 para 49.
563 Scientific Services of the German Bundestag, Die umweltrechtliche Verbandsklage in der Europäischen Union
(WD 7 - 3000 - 216/18, 2018) p6 ff.
564
Press
release
of
the
Higher
Administrative
Court
Münster
(5
October
2018)
<http://www.ovg.nrw.de/behoerde/presse/pressemitteilungen/01_archiv/2018/46_181005/index.php> accessed
by 15 February 2019.
565 OVG Münster, Beschl. v. 5.10.2018 – 11 B 1129/18 paras 41 ff.
566 ibid para 48.
560

169

ELSA RENEWABLE ENERGY REPORT

the decision of the cabinet of the Federal Government of Germany of 3 December 2014.567
Current assumptions yet deny the achievement of the goal and predict that it will be missed by 8
%.568 The international organisation ‘Greenpeace’ filed a lawsuit against the Federal Government
before the Administrative Court of Berlin in October 2018. The claimant challenges the omission
of measures to achieve the targeted 40 % and relies on the cabinet decision.569 This is an odd
approach because decisions by the cabinet pursuant to § 15 of the Rules of Procedure of
the Federal Government (Geschäftsordnung der Bundesregierung, GOBreg) usually bind the
decision-makers in a political but not legal way.570 From the point of the claimant, however,
decisions by the cabinet are binding state acts with internal effect. Thus, decisions substantiate the
policy guidelines according to Article 65 GG and are assigned to the general administrative
measures.571 Therefore, decisions bind the government officials to their actions in their respective
resort and are as an act of government in the judicial accessible area.572 When a ruling can be
expected is, unfortunately, not yet known.

5.3. International legal disputes
The Union proceeding is regulated in the Treaty on the Functioning of the European Union
(TFEU) and in the Treaty on the European Union (TEU). Art. 19 TEU settles the structure of the
Court of Justice of the European Union. The judicial system of the European Union controls the
legislative acts and administrative action of the EU institutions as well as the behaviour of the
Member States.573 That is how the individual legal protection and mandatory interpretation of EU
law is guaranteed. The TFEU regulates several remedies. Art. 251-281 TFEU and Art. 19 TEU
state the competency of the different courts that are the European Court of Justice (ECJ), General
Court (EGC) and specialised tribunals.574 The most important remedies are the preliminary ruling
procedure (Article 267 TFEU) and the action for declaration of nullity (Article 256, 263 TFEU).575
Especially in the energy sector, Bilateral Investment Treaties (BIT) and multilateral treaties need
to be consulted for comprehensive legal protection. However, these treaties have their own
provisions for legal processes. A pertinent example is the Energy Charter Treaty (ECT), which has
been signed by 49 states and European communities in 1994, lastly by four more in 1998.576 The
treaty’s provisions focus on Energy Transit, Energy Trade and Investment Protection and
Promotion whereas Part V of the treaty sets out provisions for disputes arising under the treaty
between an investor of a Contracting State and another Contracting State – the so-called Investor567 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety, Aktionsprogramm Klimaschutz
2020, Kabinettsbeschluss vom 3. Dezember 2014 (1 December 2014).
568 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety, Klimaschutzbericht 2018 zum
Aktionsprogramm Klimaschutz 2020 der Bundesregierung (6 February 2019) 9, 18.
569 Roda Verheyen, Statement of claim <https://www.greenpeace.de/sites/www.greenpeace.de/files/publications/
20182710-greenpeace-guenther-klageschrift-klimaklage.pdf> accessed by 15 February 2019.
570 Michael Nierhaus, Sachs, GG (8th edn, C.H.BECK 2018) Article 65 para 31.
571 Roman Herzog, Maunz/Dürig, GG (83th edn, C.H.BECK 2018) Article 65 para 18.
572 Dirk Ehlers / Jens-Peter Schneider, Schoch/Schneider/Bier, VwGO, Kommentar, Band I, (34th edn, C.H.BECK
2018) § 40 para 97, 118.
573 Stephan Hobe, Europarecht (9th edn, Nomos 2017) para 332.
574 ibid para 533.
575 Kai Uwe Pritzsche / Vivien Vacha, Energierecht (1st edn, C.H.BECK 2017) § 11 para 115 ff.
576 The Energy Charter Treaty [1998] OJ L252 of 12/09/1998, 23, Guide to the Energy Charter Treaty, para 1.
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State Dispute Settlement – and disputes between Contracting Parties with the goal of an
amicably settlement, Art. 26 (1) ECT. Therefore, if an investor of a Contracting Party finds that a
government of another Contracting Party does not fulfil its obligations under ECT (e.g.
Investment protection provisions) the investor can choose to submit the dispute for resolution
either to a national court, or to any dispute settlement procedure or to an international arbitration,
Art. 26 (2), (3) ECT.577 A seized national court is no requirement for arbitration. International
arbitration rules relate, depending on the choice of the investor, to the rules of the International
Centre for Settlement of Investment Disputes (ICSID), the ICSID’s Additional Facility, and the
United Nations Commission on Trade Law (UNCITRAL) or the Stockholm Chamber of
Commerce. Arbitration awards are conclusive and binding.578 Yet, investor-state dispute settlement
is only accessible for foreign investors. Nationals are disadvantaged which results in “treaty
shopping”: national companies establish a holding company in a state that could negotiate terms
in an investment treaty most favourable to investors. Since treaties incorporated broad definitions
and no real ‘seat’ or significant business presence in the Member State of the treaty is required,
national investors can avoid this discrimination.579 Of course, tribunals can thwart those attempts
by deciding against the claimant because of abuse of process, as seen in Philip Morris Asia Limited
v. The Commonwealth of Australia.580 Courts of arbitration do not have the competence to annulment
in contrast to the German jurisdiction. The state cannot be obliged to change its law through
awards. Thus, the German concept of primacy of primary legal protection, according to which the
injured party cannot wait until the violation against its legal asset through sovereign measures is
over just to claim compensation but must take action against the infringing act, is circumvented.581
The need for more transparency in arbitrational proceedings is predominantly satisfied since the
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (“the rules on
transparency”) entered into force on 1 April 2014. Together with the Mauritius Convention on
Transparency, the rules on transparency also apply to conclude cases before 1 April 2014. It is
remarkable that, according to Article 2 of the Mauritius Convention on Transparency, the rules on
transparency apply to any investor-State arbitration, regardless as to whether the arbitration rules
of the UNCITRAL, ICSID or the Stockholm Chamber of Commerce have been agreed, as long
as the respondent state and the state of the investor-claimant are parties to the Convention, and
have not agreed otherwise (Article 1 UNCITRAL Rules on Transparency in Treaty-based
Investor-State Arbitration).
This part contains both Investor-State Arbitration Disputes and an action before the EGC.
According to the United Nations Conference on Trade and Development database of treaty-based
investor dispute settlement cases, Germany was involved in three investor-state arbitration cases
577 Ibid,

para 19.
Markus Krajewski, ‘Umweltschutz und internationales Investitionsschutzrecht am Beispiel der Vattenfall-Klage
und des Transatlantischen Handels- und Investitionsabkommens (TTIP)‘ (2014) ZUR 396, 397 ff.
579 Louis T. Wells, ‘The Emerging Global Regime for Investment: A Response’ (2010) Harvard International Law
Journal Vol 52 43, 48 ff.
580 UNCITRAL, PCA Case No. 2012-12 Philip Morris Asia Limited v. The Commonwealth of Australia, Award on
Jurisdiction and Admissibility [17 December 2015] para 585.
581 Markus Krajewski, ‘Umweltschutz und internationales Investitionsschutzrecht am Beispiel der Vattenfall-Klage
und des Transatlantischen Handels- und Investitionsabkommens (TTIP)’ (2014) ZUR 396, 398.
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of which one is pending and two have already been settled.582 One of the settled cases is Vattenfall
v Germany (I), which was under the rules of the ICSID.583 In April 2006, Vattenfall requested
permission to operate a coal-fired power plant in Hamburg-Moorburg. The responsible
environmental authority granted preliminary approval in 2007 and spoke of a reasonable chance
for a final approval. Since an opposition party promised to cancel the approval in an election
campaign and the environmental authority got under their competence after the election, the
authority burdened the final approval with water law restrictions in 2008. Vattenfall requested
arbitration on 2 April 2009 and asserted a breach of the ECT. The claimant justified its claims with
Germany violating several obligations under the ECT, such as breaching the principle of fair and
equitable treatment and indirect expropriation.584 The case was settled in March 2011 with the
finding that a settlement before the Higher Administrative Court in Hamburg would be novated.
It contains several nullifications of water right restrictions through which Vattenfall is better off
than in 2008 with its initial approval.585 The last investment dispute is another one between
Vattenfall v Germany (II), in which the ICSID rules also apply.586 This dispute has its roots in
the Fukushima Daiichi nuclear disaster in March 2011. The German Parliament revised the
German Atomic Energy Act and decided to shut down the oldest nuclear power plants, such as
Brunsbüttel and Krümmel, both operated by Vattenfall. Along with a constitutional complaint
before the Federal Constitutional Court587, Vattenfall requested arbitration in May 2012.588 Since
the arbitration is still pending, the information about the proceedings is kept confidential so there
is only little of information about this case. Therefore, the breach Vattenfall claims, the damages,
and the amount of its compensation are unclear. It is presumed that the damage claims lie
somewhere between 700 million and 3.7 billion Euros based on breached obligations under the
Art. 10 (1), Art. 13 ECT, in brief violating the principle of fair and equitable treatment and indirect
expropriation without compensation.589 In August 2018, the tribunal published a separate decision
concerning the so-called Achmea-Issue. The ECJ decided in Slowakische Republik v. Achmea BV that
provisions on Arbitration within BITs concluded between Member States do not come into
effect.590 Thus, Germany – as the respondent – reprimanded the tribunals’ competence on the
case. However, the tribunal concluded that the Achmea-Issue does not interfere with its
responsibility on this case. It is up to the Contracting Parties to the ECT and the European
Commission to take action – considering a never seen incompatibility between Art. 26 ECT and
United Nations Conference on Trade and Development, Investment Dispute Settlement Navigator
<https://investmentpolicyhub.unctad.org/ISDS/CountryCases/78?partyRole=2> accessed by 15 February 2019.
583 ICSID Case No. ARB/09/6 Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. Federal
Republic of Germany [2011].
584 Markus Krajewski, ‘Umweltschutz und internationales Investitionsschutzrecht am Beispiel der Vattenfall-Klage
und des Transatlantischen Handels- und Investitionsabkommens (TTIP)’ (2014) ZUR 396, 399.
585 ibid.
586 ICSID Case No. ARB/12/12 Vattenfall AB and others v. Federal Republic of Germany [registered in 2012].
587 BVerfGE 143, 246 - 396.
588 ICSID Case No. ARB/12/12 Vattenfall AB and others v. Germany, Decision on the Achmea Issue [31 August
2018] para 5.
589 Dr. David Buntenbroich / Markus Kaul, ‘Transparenz in Investitionsschiedsverfahren – Der Fall Vattenfall und
die UNCITRAL-Transparenzregeln’ (2014) SchiedsVZ 1, 3; Darius Reinhardt, ‘Vattenfall vs. Deutschland (II) und
das Internationale Investitionsschutzregime in der Kritik’ (2014) KJ 86, 88 ff.
590 C-284/16 Slowakische Republik v Achmea BV (GC, 6 March 2018).
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EU law.591 Aside from arbitration, Germany has sued the Commission of the European
Communities (‘Commission’) twice before the EGC regarding environmental and energy matters:
the first case concerned the directive 2003/87/EC on establishing a scheme for greenhouse gas
emission allowance trading within the Community.592 The directive 2003/87 obliges the Member
State to base its allocation decision on its national allocation plan (NAP). However, the
Commission declined Germany’s NAP. In response, Germany brought this action for declaration
of nullity in September 2004 that ended with the judgment of 7 November 2007 in Germany’s
favour. The second case regarded certain provisions of the amended German law concerning
renewable energy sources.593 Yet, Germany remained unsuccessful with its action against the
decision of the Commission that stated the incompatibility of State aid through a scheme to
support producers of electricity from renewable energy sources within the internal market.594

6. Please give a full description of the main domestic energy and
environmental legislation in your country including relevant case law if
available
6.1. Description of main domestic legislation
Even through most legislation in Germany is based on EU energy regulations and directives;
Germany has passed several domestic laws and regulations to achieve their energy strategy policy
of 2010. Following the adaption of the protection of the environment as a national state objective
in Article 20a GG in 1994, the main purpose of the energy act Energiewirtschaftgesetz (EnWG)
was expanded and now includes environmental compatibility (§1 I EnWG).595 Environmental
compatibility is defined in §3 No. 33 EnWG as “That the energy supply meets the requirements of a
sustainable, in particular rational and economical use of energy, ensures a careful and sustainable use of resources
and the environmental damage is as little as possible, therefore the use of combined heat and power and renewable
energy is of particular importance”. This purpose is concreted in §42 I EnWG, which bounds the electric
utility company to publicise for what purpose each energy source is used for production and how
much carbon dioxide and radioactive waste is produced. Further substantiated is the
environmental compatibility in specific acts such as the Renewable Energy Act (Erneuerbare
Energien Gesetz (EEG)), The Act on Combined Heat and Power Generation (KWKG) and the
Act on the promotion of Renewable Energies in the Heat Sector (EEWärmeG). The most
important domestic law is the Renewable Energy Act. Enacted in 2000 and with latest
enhancement in 2017, it is the central instrument for the expansion of renewable energies for

ICSID Case No. ARB/12/12 Vattenfall AB and others v. Germany, Decision on the Achmea Issue [31 August
2018] para 208.
592 T-374/04 Germany v Commission [2007] ECR II-4431 para 42.
593 T47/15 Germany v Commission (GC, 10 May 2016).
594 ibid paras 2 ff.
595 Markus Ludwigs, EnWG, 1.
591
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power generation.596 The aim of EEG is the reorganisation of the electrical power supply to raise
the percentage of renewable energy up to a minimum of 80% by 2050. The development of
renewable energy is supposed to benefit not only the climate and environment, but also the
economic cost. The fossil energy sources are supposed to be conserved and the technical
development in the renewable energy sector should be pushed (§1 EEG 2017).597 Therefore §4
EEG 2017 states to what extent energy (in megawatt) produced by wind energy on land (§4 No. 1
EEG 2017), wind energy in the sea (§4 No.2 EEG 2017), solar power (§4 No.3 EEG 2017) and
energy from biomass plants (§4 No.4 EEG 2017) should increase. The Act on Combined Heat
and Power Generation (KWKG) is also a measurement that aims to protect the environment and
the climate by energy saving and the reduction of carbon dioxide emissions.598 Both the
cogeneration (Kraft-Wärme-Kopplung (KWK)) as well as the trigeneration (Kraft-Wärme-KälteKopplung (KWKK)) are regulated in the KWKG (§1 II KWKG). Cogeneration is the
simultaneous utilisation of the energy used as electrical energy and useful heat in a fixed technical
installation (§2 No. 13 KWKG). It is supposed to increase the energy efficiency by typically, not
dissipating the waste heat generated in thermal power plants during power generation to the
environment, but is utilising it either as useful heat or to generate further electricity.599 The
trigeneration is the is "the conversion of useful heat from cogeneration into useful refrigeration by means of
thermally driven chillers" (§2 No. 12 KWKG) and their promotion is supposed to extend the sales
potential of the heat generated in combined heat and power (CHP) plants and increases the
profitability of the plants600. The aim of the KWKG was to increase the share of net electricity
generation from cogeneration initially to 110 ThW in 2020 and to 120 ThW in 2025 (§1 I KWKG).
In order to achieve this goal, §§18-21 KWKG provide for the promotion of new construction and
expansion of heat and cooling networks, into which heat from CHP and trigeneration plants is
fed. In addition, the new construction of heat and cold storage is promoted (§22-25 KWKG). With
the latest changes in 2016, the KWKG takes new measures for more environmental compatibility
by not promoting CHP plants, which use coal as fuel.601 The Act on the promotion of Renewable
Energies in the Heat Sector (EEWärmeG), enacted on 1 January 2009 (§20 EEWärmeG) aims to
contribute to increasing the amount of renewables in final energy consumption for heating and
cooling to 14% by 2020 (§1 II EEWärmeG), as well as the protection of fossil resources and the
reduction of dependence on energy imports, to enable a sustainable development of energy supply
and to promote the further development of technologies for the production of heat and cold from
renewable energies (§1 I EEWärmeG). §3 EEWärmeG obliges owners of new buildings to cover
part of their heating and cooling needs from renewable energies. This also applies to existing

Federal Ministry of Economic Affairs and Energy, ‘Das Erneuerbare-Energie- Gesetz’ (2019)
<https://www.erneuerbare-energien.de/EE/Redaktion/DE/Dossier/eeg.html> accessed 14 February 2019.
597 ibid.
598 Jürgen Kühling, Energierecht, 235 – 236.
599 ibid.
600 Bundestag printed matter 17/8801, 14 [2012] <http://dip21.bundestag.de/dip21/btd/17/088/1708801.pdf>
accessed 20 February 2019.
601
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and
35f.
[2015]
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buildings that are owned or held by the public authority when they undergo major renovations (§3
II, III EEWärmeG), since public buildings are exemplary in this respect (§1a EEWärmeG).

6.2. Distinctions between renewable energy and non-renewable energy in terms of
licensing, production and consumption in the German legal system
Step plan for RES power plants in GERMANY
#

Task

Necessity

Competent
authority/contracting
party (if any)

Period

1.

Arrangement of
land use /
ownership rights

- for all RES systems

- commune

approx. 15
months

2.

Construction permit - open space Photovoltaic - competent district
systems: any case;
office depending on
- smaller Photovoltaic
state law
systems: not necessary, if
built on own property
- land-based wind turbines:
in any case, exceptions for
wind turbines with a height
of 50 m or higher
- off-shore wind turbines:
in any case in accordance
to the SeeAnlV
- hydroelectric power
plants: in any case, if not
replaced by a water usage
permit (depends on state
law)
- biogas power plant:
depending on the size of
the power plant, either a
construction permit or n
immission control permit
(according to
BiomasseVO)
- geothermal power plants:
in any case

3.

Network access
agreement

- in any case
- is done by various
contracts/agreements
- RES power plants also
have priority over nonRES power plants
regarding network access

- between network
operator and energy
supplier: grid usage
agreement
- between energy
supplier and ultimate
consumer: energy
supply agreement

depending
on
authority

-
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and installation
(§ 8 I 1 EEG)

176

- between ultimate
consumer and
network operator:
either grid usage
contract or public
supply agreement
- between balancing
group manager and
network operator or
energy supplier:
balancing district
agreement
- for gas: between
network operator and
transportation
customer in a feed-in, discharge- or
balancing district
agreement

4.

Aggregate small
power plant license

- smaller wind turbines:
any case;
- for projects with 3 to 5
turbines: site-specific
preliminary examination

-

-

5.

Emission Control
Permit

- wind turbines with more
than 50 m in height and 20
units or more (formal
procedure)
- wind turbines with 50 m
height and less than 20
units (simplified
procedure)
- biogas plant (simplified
procedure)
- biogas plants with more
than 50 MW or more
(formal procedure)

- depending on state
law

- within 7
months
(for formal
procedures
- § 10 VIa
BImSchG)
- within 3
months
(for
simplified
procedures
- 10 VIa
BImSchG)

6.

Permit for water
usage
(§ 8 WHG)

- only necessary for
hydroelectric power plants

- competent district
authority

- depends
on the type
and extent
of the
intended
water
usage
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7.

Environment
Impact Assessment

8.

Construction

9.

Balance network
agreement

- in any case
- is separated in 5 steps

- step 1: network
operator and energy
producer
- step 2: transmission
network operator and
network operator
- step 3: between the
four main
transmission network
operators in Germany
- step 4: energy
supplier and
transmission network
operator
- occasionally step 5:
ultimate consumer
and energy supplier

-

10.

Operational
agreement

- in any case
- see above (no. 3)

- energy producer;
network operator;

-

11.

Notification on the
proposed
installation and the
intended starting
date of commercial
operation

12.

Network use
agreement

- biogas

plant with a
capacity over 200 MW
- wind turbines with more
than 20 units
- for smaller power plants
and for hydroelectric
power plants there shall be
individual and local
assessments
-

-

- for electricity transport
(regulated in the balancing
districts agreements)

- depending on the
state

-

-

- transmission
network operator;
competent balancing
district; Federal
Network Agency;
energy supplier

- approx. 7
months

- depends
on the
intended
building
project

-

-
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13.

Separate permission
for operation

14.

Notification on the
fact of installation
and the start of
commercial
operation

15.

Occupancy permit

-

- in any case (handled
differently, depending on
the planned power plant)

-

-

-

- energy producer;
network operator;
transmission network
operator

-

-

-

In comparison to the Step plan for RES power plants, non-RES power plants are in need of the
following additional tasks. In the licensing process of coal-fired power plants, the Water Resources
Act must be observed (§8 WHG). For coal-fired power plants, in addition to the actual approval,
the location decision is relevant above all to municipal urban land-use planning and regional
planning. Based on §1 V 2, VII BauGB, there is primarily a fundamental duty of consideration,
also with regard to global climate impacts of planning. §1 V BauGB contains weighting
specifications, with which the legislator wants to influence the weighting of the considerations of
§1 VI and §1a BauGB. Both for energy production by geothermal energy as well as the coal mining
in addition to the Federal Mining Act must be observed. Mining permits (§6 BBergG) and an
approval of mining legal operating plans are needed according to §§50ff. BBergG. Since 31
December 2018, no more hard coal is mined in Germany.602 The coal phase-out not only in mining
but also in energy production in general is proposed to be complete by 2038.603 Environment
unconventional fracking projects of commercial interest are not prohibited in Germany until
further notice, at least until 2025. There is then an indefinite ban on unconventional fracking in
shale, marl, clay and coal bedrock. Only four test measures, which serve exclusively scientific
purposes, are permitted nationwide. These must also be approved by the respective state
government. An independent expert commission without its own decision-making authority must
also scientifically monitor the test measures. The commission reports to the German Bundestag
about the projects.604

6.3. Power Purchase Agreements in Germany
Due to the promotion of renewable energies by the EEG, PPAs have so far not been very
important. However, this could change in the future; PPAs could become particularly interesting
for renewable energy sources whose EEG funding expires after 20 years.605 When concluding the
Federal
Ministry
of
Economic
Affairs
and
Energy
‘Kohle’
(2019)
<https://www.bmwi.de/Redaktion/DE/Artikel/Energie/kohlepolitik.html> accessed 11 February 2019.
603 Federal Press Office, ‘Abschlussbericht der Kohlekomissioin: Der Einstieg in den Kohleausstieg’ (31 January 2019)
<https://www.bundesregierung.de/breg-de/aktuelles/der-einstieg-in-den-kohleausstieg-1574264>
accessed
8
February 2019.
604 Federal Law Gazette BGBl I 2016 1973.
605 Johannes Hilpert, ‘Rechtliche Bewertung von Power Purchase Agreements (PPAs) mit erneuerbaren Energien’
(Dezember 2018) No. 12 Würzburger Studien zum Umweltenergierecht (p.31) <https://stiftungumweltenergierecht.de/wp-content/uploads/2019/02/Stiftung_Umweltenergierecht_WueStudien_12_PPA.pdf>
accessed 20 February 2019.
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contract, some obligations under the EEG are to be considered606, but there are no special legal
restrictions.

6.4. Legislation dealing with environmental damage caused by energy products
The Environmental Impact Assessment is intended to prevent damage to the environment caused
by energy installations, but if it still causes damage, the Environmental Liability Act and the
Environmental Damages Act are considered as legal basis. The Environmental Liability Act
requires strict liability that if an environmental impact, kills someone, injured his body or his health
or damaged his property, the owner of the plant is obligated to compensate the injured party for
the resulting damage (§1 UmweltHG). However, the maximum liability for damages from a unitary
environmental impact is 85 million Euros (§15 UmweltHG). The Environmental Damages Act
transposes Directive 2004/35/EC of the European Parliament and of the Council of 21 April
2004 on environmental liability with regard to the prevention and remedying of environmental
damage (OJ EU L 143, page 56).607 According to the Environmental Damage Act, the responsible
party has an obligation to inform (§4 USchadG), a duty to avoid danger (§5 USchadG) and if a
damage has occurred a refurbishment obligation (§6 USchadG). For damage caused by nuclear
power plants, the Atomic Energy Act is applied.

6.5. Nuclear and nuclear liability legislation
Germany still has seven active nuclear power plants.608 The nuclear phase-out will be at the latest
on the 31 December 2020 with the shutdown of the last three nuclear power plants.609 The Atomic
Energy Act (AtG) regulates the organised termination of nuclear energy use for commercial power
generation (§1 No.1 AtG). But the purpose is also to protect life, health and property from the
dangers of nuclear energy and the harmful effects of ionising radiation, as well as defining the
basics for plant operation (§1 AtG). As well as the purpose and general provisions, the AtG also
comprises supervisory provisions (§§3-21b AtG), general provisions regarding the competences
of administrative authorities (§§22-24b AtG), liability provisions (§§ 25-40 AtG) and provisions
on administrative fines (§§ 41- 52 AtG). To ensure protection against the hazards posed by
radioactive materials and to supervise their use, the Atomic Energy Act requires that the erection
and operation of nuclear installations is subject to licensing (§7 AtG). It specifies prerequisites and
the procedure for granting licences (§7 II AtG) and carrying out supervision, including provisions
on consulting authorised experts (§ 20 AtG) and charging costs (§ 21 AtG). According to §7 AtG,
a licence is required for the erection, operation or otherwise holding of a stationary installation for
the production, treatment, processing or fission of nuclear fuel, or for essentially modifying such
an installation or its operation, as well as decommissioning. Licenced installations are subject to
continuous government supervision (§19 AtG). Germany is a party to the Paris Convention
ibid 17–18.
Federal Law Gazette BGBl I 2007 666.
608 Federal Ministry for the Environment, Nature Conversation and Nuclear Safety, ‘Kernkraftwerke in Deutschland’
(2 July 2015) <https://www.bmu.de/themen/atomenergie-strahlenschutz/nuklearesicherheit/aufsicht-ueberkernkraftwerke/kernkraftwerke-in-deutschland/> accessed 7 February 2019.
609 Federal Law Gazette BGBl I 2011 1704.
606
607
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(PC)610, Brussels Supplementary Convention611, Vienna Convention on Civil Liability for Nuclear
Damage612 and the 1988 Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention613. The PC is made directly applicable (“self-executing”) under German law
and provides the basis for the nuclear liability in Germany (§25 I AtG). The obligation under
Article 10 PC to have and maintain coverage of liability is implemented by §§13, 14 AtG and by
the Nuclear Financial Security Ordinance. §34 AtG sets limits to the amount of the state
indemnification for liability to 2.5 billion Euros. Liability for damage caused by radioactive
substances or ionising radiation not covered by the Paris Convention is regulated in §26 AtG.
Under the circumstances listed in §38 I, II AtG, the state will pay compensation for damage
suffered in Germany following a nuclear incident in another country, if compensation equivalent
to that under German law is not obtainable under the law of that country (§38 AtG). The Act
establishing a Federal Office for Radiation Protection (BAStrlSchG) and the Act establishing a
Federal Office for the Safety of Nuclear Waste Management (BfkEG) are other important pieces
of legislation, they allow the safety of nuclear power plants and the safety of nuclear waste
management to be assigned to these offices to support the government’s nuclear regulatory
authority.614

6.6. Legal form of investment vehicle for RES electricity investment
From the StrEG (Stromeinspeisungsgesetz) in 1991 to the EEG 2017 (Erneuerbare Energien
Gesetz 2017), Germany compensated the electricity feed in the energy grid.615 This so-called
“Feed-in Tariff” is a legal form of investment still used in Germany. Until 2014, it was the only
legal form.616 Nevertheless, the German government realised that RES power plants are getting
more competitive to non-RES power plants and are sustainable.617 That is why since 2014, the
German legislator added the (sponsored) direct marketing, whereas the normal direct marketing,
without the sponsoring, rarely occurs.618 The Feed-in Tariff (FIT) in Germany is regulated in §§
19 ff EEG 2017. According to § 19 I No 2 EEG 2017 the network operator must pay the RES
power plant operator a cash-compensation for the fed-in electricity. In order to get a guaranteed
compensation, the RES power plant must have an installed capacity under 100 kilowatts, whose
value has been determined by statue (§ 21 I Nr. 1 EEG 2017). If the power plant has an installed
capacity higher than 100 kilowatts, the operator still gets a compensation called ‘Ausfallvergütung’
(deficiency compensation), which is only paid three month in a row and not more than six month
a year.619 The FIT is only an exception, if the RES power plant does not fulfil the requirements of
Federal Law Gazette BGBl II 1985 690.
Federal Law Gazette BGBl II 1985 693.
612 Federal Law Gazette BGBl II 2001 202 (207).
613 ibid (203).
614 Federal Ministry for the Environment, ‘Nature Conservation and Nuclear Safety (BMU), Nuclear Safety/
Constitution and Laws’ (10 July 2017) <https://www.bmu.de/en/topics/nuclear-safety-radiologicalprotection/nuclear-safety/legal-provisions-technical-rules/constitution-and-laws/> accessed 16 February 2019.
615 Kai Uwe Pritzsche and Vivien Vacha, Energierecht: Einführung und Grundlagen (Ch Beck 2017) para 50-59.
616 ibid para 58.
617 ibid para 59.
618 ibid para 80.
619 J Kuehling and others, Energierecht (4th edn, Nomos 2018) ch 9, para 14.
610
611
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§ 21 EEG 2017, the electricity has to be sold via direct marketing.620 Generally a RES power plant
operator gets his compensation via the sponsored direct marketing, in which a market premium is
also provided (§ 20 I 1 No 1 EEG 2017). In this case, the electricity is marketed at the power
exchange, or outside of the power exchange, in a ‘Ausschreibung’ (bidding).621 These biddings are
held by the Federal Network Agency in a range of one to four times a year and are legally defined
in §§ 28 ff and §§ 36 ff EEG 2017.622 These two legal forms of investment vehicle last for 20 years,
once they are guaranteed (§ 25 EEG 2017).

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
7.1. General
Various forms of renewable energy furtherance exist in Germany. There are support programmes
for private persons, companies and local authorities.623 The EEG is the basic law, which came into
force in 2000 and since then has been continuously developed.624 The current version is from 2017
and aims to increase the share of renewable energy to 40-45% by the year 2025.625 The EGG
primarily regulates the acceptance, transmission, distribution and remuneration of electricity
collected from wind, solar and other sources.626 Since the EEG came into force in January 2017,
the amount of the remuneration for electricity generated from renewable energy is no longer
government-set but instead determined by invitation to tender.627 Furthermore, the German
Government will provide more than 17 billion Euros of funding until 2020 in order to help private
households, companies and municipalities to implement energy-efficiency measures.628 One of the
support programs is the KfW program, promoting energy-efficient construction and
refurbishment.629 This program is designed for homeowners, businesses, municipalities as well as
social institutions and thus benefits from low-interest loans and subsidies for energy-efficient

ibid.
ibid para 17.
622 ibid.
623 Federal Ministry of Economy and Energy, Zu allererst: Überblick verschaffen, (2019) <https://www.erneuerbareenergien.de/EE/Navigation/DE/Foerderung/Foerderprogramme/foerderprogramme.html> accessed 24 January
2019.
624 Federal Ministry of Economy and Energy, Förderung der erneuerbaren Energien (Kurzvorstellung des EEG),
(2019) <https://www.erneuerbare-energien.de/EE/Redaktion/DE/Standardartikel/gesetze.html> accessed 26
January 2019.
625 Federal Ministry of Economy and Energy, Start in die nächste Phase der Energiewende, (2019)
<https://www.erneuerbare-energien.de/EE/Redaktion/DE/Standardartikel/EEG/eeg-2017.html> accessed 26
January 2019.
626 Federal Ministry of Economy and Energy, Zu allererst: Überblick verschaffen, (2019) <https://www.erneuerbareenergien.de/EE/Navigation/DE/Foerderung/Foerderprogramme/foerderprogramme.html> accessed 24 January
2019.
627
Federal Ministry of Economy and Energy, Gebäude energieeffizienter machen, (2019)
<https://www.bmwi.de/Redaktion/DE/Dossier/energiewende-im-gebaeudebereich.html> accessed 28 January
2019.
628 ibid.
629 ibid.
620
621
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refurbishment or the construction of energy-efficient buildings.630 Another program is the Market
Incentive Program (MAP), which was developed by the Federal Ministry for Economic Affairs
and Energy.631 It provides incentives to use solar, biomass and geo-thermal energy for heating
needs.632 Therefore, the installation of solar thermal installations, biomass heating systems and heat
pumps is necessary.633 For the program, 300 million euros of funding are every year.634

7.2. The EEG
According to § 1 EEG the purpose of enabling a sustainable development of energy supply, in
order to reduce the cost of energy supply, to conserve fossil energy resources and to promote
further development of technologies for the creation of electricity from renewable sources.
Generally, the EEG indicates in § 2 III, that the payment for electricity from renewable sources
should be determined by tenor in order to ensure a diversity of actors. In order to achieve the
goals of § 1 EEG, the development corridor adopted§ 4, which specifies new-build onshore and
offshore wind energy, solar systems and biomass plants. Furthermore, the § 12 I EEG obligates
the network operators to immediately optimise their networks in order to ensure the acceptance,
transmission and distribution of renewable energy. If the grid operators fail to comply, the
recipient of the feed-in may claim compensation for the damage he has suffered according to § 13
I EE.

7.3. Promotion
Additionally, there are several websites available for advice. First of all, the website of the Federal
Ministry for Economic Affairs and Energy, which deliberately presents the funding programmes
and assumes an advisory role. In the following, it will be described as to how Germany supports
private persons, companies and municipalities for the transition to renewable energy.
The main contact partner of the promotion of renewable energy is the KfW that provides loans
and grant for projects. Its financial resources consist of one-fifth of funding by the Federal States
and of four-fifths of funding by the Federal Republic of Germany. This is a promotional bank,
which provides funds from the state through its funding programs.635 It mostly promotes energyefficient buildings, characterised by energy saving capacity.636
Firstly, the KfW promotes new constructions by private persons in form of loans and grants.637It
supports the construction or purchase of a new KfW Efficiency House or a corresponding

ibid.
ibid.
632 ibid.
633 ibid.
634 ibid.
630
631

KfW,
Energieeffizient
bauen:
Das
KfW
Effizienzhaus,
(2017)
<https://www.kfw.de/inlandsfoerderung/Privatpersonen/Neubau/Das-KfW-Effizienzhaus/> accessed 31 January
2019.
636 ibid.
637 KfW, Förderprodukte für Ihre Neubau, (2017) <https://www.kfw.de/inlandsfoerderung/Privatpersonen/Neub
au/Förderprodukte/Förderprodukte-PB-Neubau.html> accessed 31 January 2019.
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condominium.638 Homes are funded with a 1,06% annual interest rate loan as well as by funding
apartments with a loan up to 100.000&.639 Furthermore a repayment subsidy up to 15.000& is
possible.640 Moreover, there is the possibility that an expert supervises both the planning and
construction while the build-up of fuel cell systems is also subsidised.641 For the purchase of an
energy-efficient house, loans up to 50.000& with 0,95 % annual interest are available for both, the
owner-occupied residential property and the financing co-operative housing unit.642 In addition, if
you buy an energy-efficient house, there will be a grant of 12, 000 Euros for each child in the
household, which will be paid for 10 years.643 There is also a loan up to a maximum of 50 million
per project on renewable energy financing with 1,05% of annual interest.644 This relates to projects
using renewable energies for power generation, combined power and heat generation and
measures to integrate renewable energy into the system.645
KfW promotes energy-efficient refurbishment of existing real estates. First of all, a subsidy for the
renovation of the KfW Efficiency House or individual energy, measures up to 30.000&.646 An
expert in energy efficiency can be consulted to support the planning and construction, which is
subsidised by KfW by up to 50 %, but only up to 4, 000 Euros per project.647 In addition, the KfW
supports the installation of fuel cell systems with up to 28,200 Euros.648 The KFW also grants
loans for energy-efficient refurbishment of existing real estates. One of these loans is available for
the refurbishment of KfW Efficiency House with the amount of 100,000 Euros or with up to 50,
000 Euros for private individuals.649 The annual interest rate is 0.75% and there is loan repayment
allowance of 27,500 Euros.650 Another loan promotes the installation of heating systems with up
to 50,000 Euros with an annual interest rate of 1,31%.651 Even when the real estate already exists,
the loan is still available for the conversion to renewable energies.652 The Market Incentive Program
638 KfW, Energieeffizient bauen, (2017) <https://www.kfw.de/inlandsfoerderung/Privatpersonen/Neubau/Finanzi
erungsangebote/Energieeffizient-Bauen-(153)/> accessed 31 January 2019.
639 ibid.
640 ibid.
641 KfW, Förderprodukte für Ihre Neubau, (2017) <https://www.kfw.de/inlandsfoerderung/Privatpersonen/Neub
au/Förderprodukte/Förderprodukte-PB-Neubau.html> accessed 31 January 2019.
642 ibid.
643 ibid.
644 KfW, Förderprodukte für Ihre Neubau, (2017) <https://www.kfw.de/inlandsfoerderung/Privatpersonen/Neub
au/Förderprodukte/Förderprodukte-PB-Neubau.html> acessed 2 February 2019; KfW, Merkblatt Erneuerbare
Energien,
(2018.)
<https://www.kfw.de/Download-Center/Förderprogramme-(Inlandsförderung)/PDFDokumente/6000000178-Merkblatt-270-274.pdf> accessed 2 February 2019.
645 KfW, Merkblatt Erneuerbare Energien, (2018) <https://www.kfw.de/Download-Center/Förderprogramme(Inlandsförderung)/PDF-Dokumente/6000000178-Merkblatt-270-274.pdf> accessed 2 February 2019.
646 KfW, Förderprogramme für Bestandsimmobilien, (2017) <https://www.kfw.de/inlandsfoerderung/Privatperson
en/Bestandsimmobilie/Förderprodukte/Förderprodukte-für-Bestandsimmobilien.html> accessed 2 February 2019.
647 ibid.
648 ibid.
649 ibid.
650 ibid.
651 KfW, Förderprogramme für Bestandsimmobilien, (2017) <https://www.kfw.de/inlandsfoerderung/Privatperson
en/Bestandsimmobilie/Förderprodukte/Förderprodukte-für-Bestandsimmobilien.html> accessed 2 February 2019;
KfW, Merkblatt Bauen, Wohnen, Energie sparen, (2017). <https://www.kfw.de/PDF/DownloadCenter/Förderprogramme-(Inlandsförderung)/PDFDokumente/6000003615_M_167_EES_Ergaenzungskredit.pdf> accessed 2 February 2019.
652 KfW, Förderprogramme für Bestandsimmobilien, (2017) <https://www.kfw.de/inlandsfoerderung/Privatperson
en/Bestandsimmobilie/Förderprodukte/Förderprodukte-für-Bestandsimmobilien.html> accessed 4 February 2019.

183

ELSA RENEWABLE ENERGY REPORT

(MAP), which is paid by the Federal Office of Economics and Export Control, also offers support
for solar thermal systems, biomass plants and heat pumps.653 There are subsidies of at least 2,000
Euros for solar thermal systems, 3,500 Euros for biomass plants and 4,500 Euros for heat
pumps.654

7.4. Promotion of companies
Companies can also be supported by the KfW. They can claim both loans and grants when
investing in energy efficiency programs.655 In addition, loans for investments in renewable energies
are available, especially for investments in wind parks in the North and Baltic Sea and in deep
geothermal energy.656 The MAP also provides support for companies converting to renewable
energy. This has been implemented by the KfW for the Federal Ministry of Economic Affairs and
Energy, providing interest-subsidised promotional loans with a repayment subsidy.657For small and
medium-sised business, the investment in heat from renewables receives an additional 10%
increase of repayment subsidy.658

7.5. Promotion of local authorities
Municipalities can also use KfW loans and grants for inventions of renewable energies.659 The
municipalities can invest in efficient heating, cooling, water and sanitation systems with a loan with
a maximum of 5 % repayment.660 It can also claim a subsidy of 65% of the eligible costs for the
development of energy concepts and for the performance of reorganisation managers.661 The MAP
has furthermore been implemented by the KfW for local authorities. However, municipalities can
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sichern,
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apply for an investment grant from the Federal Office of Economics and Expert Control for
planning smaller installations such as biomass plants or heat pumps.662

Federal Ministry of Economy and Energy, Durch erneuerbare Energien in Kommunen Wärme erzeugen –
umstellen
und
attraktive
Förderung
sichern,
<https://www.deutschland-machtseffizient.de/KAENEF/Redaktion/DE/Foerderprogramme/D-marktanreizprogramm-kommunen.html> accessed
15 February 2019.
662
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Table of Legislation
Bayerische Bauordnung (BayBO) – Bavarian Building Regulations
Provision in German language
Corresponding translation in English
§ 57 I Nr. 3 Verfahrensfreie Bauvorhaben, Process-free construction projects, removal
Beseitigung von Anlagen
of facilities
Verfahrensfrei sind
(1) Are process-free
[…]

[...]

3.folgende Energiegewinnungsanlagen:
3.following energy recovery plants:
a)Solarenergieanlagen und Sonnenkollektoren a) solar energy systems and solar panels
aa) in, auf und an Dach- und aa) in, on and on roof and exterior wall surfaces
Außenwandflächen sowie, soweit sie in, auf and, as far as they are erected in, on or on an
oder an einer bestehenden baulichen Anlage existing structure, the associated change in use
errichtet werden, die damit verbundene or appearance of the plant,
Änderung der Nutzung oder der äußeren bb) independent of the building, with a height
Gestalt der Anlage,
of up to 3 m and a total length of up to 9 m,
bb) gebäudeunabhängig mit einer Höhe bis zu b) small wind turbines with a free height of up
to 10 m,
3 m und einer Gesamtlänge bis zu 9 m,
b) Kleinwindkraftanlagen mit einer freien c) cogeneration
Höhe bis zu 10 m,
c)Blockheizkraftwerke
Brandenburgische Bauordnung (BbgBO) – Building Regulations of Brandenburg
Provision in German language
Corresponding translation in English
§ 55 III Genehmigungsfreie Vorhaben
Permit-free projects
(3) Keiner Baugenehmigung bedürfen die (3) No building permit requires the
Errichtung
oder
Änderung
folgender construction or modification of the following
technischer Gebäudeausrüstungen:
technical building equipment:
1. Feuerungsanlagen mit nicht mehr als 300 kW 1.Furnaces with not more than 300 kW
Nennwärmeleistung,
ausgenommen nominal heat output, except for industrial
Schornsteine
gewerblicher
Anlagen, chimneys,
2.
Abgasleitungen,
Lüftungsleitungen, 2. Exhaust pipes, ventilation ducts, ducts of air
Leitungen
von
Klimaanlagen
und conditioning and hot air heating, installation
Warmluftheizungen, Installationsschächte und ducts and ducts not passing through fireKanäle, die nicht durch feuerbeständige resistant ceilings or walls,
Decken oder Wände geführt werden, 3. Lines for water, sewage, Rainwater, gas,
3. Leitungen für Wasser, Abwasser, electricity or heat in buildings,
Niederschlagswasser, Gas, Elektrizität oder
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Wärme
in
Gebäuden, 4. water and hot water supply systems in
4.
Wasserund buildings,
Warmwasserversorgungsanlagen in Gebäuden, 5. installations for the distribution of heat in
5. Anlagen zur Verteilung von Wärme bei hot water and low-pressure steam heating
Warmwasserund systems,
Niederdruckdampfheizungen,
6. exhaust pipes in abandoned chimneys and
6.
Abgasleitungen
in
stillgelegten the lining or cross-sectional constriction of
Schornsteinen und die Auskleidung oder existing chimneys,
Querschnittsverengung
bestehender 7. stationary internal combustion engines for
combined heat and power generation in
Schornsteine,
7. ortsfeste Verbrennungsmotoren zur buildings (combined heat and power plants),
gekoppelten Strom- und Wärmeerzeugung in 8. heat pumps,
Gebäuden
(Blockheizkraftanlagen), 9. wells,
8.
Wärmepumpen, 10. solar collectors, solar energy and
9.
Brunnen, photovoltaic systems mounted at a distance of
10. Sonnenkollektoren, Solarenergie- und not more than 0.20 m on roof or exterior wall
Fotovoltaikanlagen, die mit einem Abstand von surfaces or with egg the total area of not more
nicht mehr als 0,20 m an Dach- oder than 10 m2 and a height of not more than 0.60
Außenwandflächen angebracht oder mit einer m can be set up on flat roofs.
Gesamtfläche von nicht mehr als 10 m2 und
einer Bauhöhe von nicht mehr als 0,60 m auf
Flachdächern aufgestellt werden.
Gesetz zur Förderung Erneuerbarer Energien im Wärmebereich (EEWärmeG) –
Renewable Energies Heat Act
Provision in German
Corresponding translation in English
§ 3 Nutzungspflicht

§ 3 Usage obligation

(1) Die Eigentümer von Gebäuden nach § 4,
die neu errichtet werden, müssen den Wärmeund Kälteenergiebedarf durch die anteilige
Nutzung von Erneuerbaren Energien nach
Maßgabe der §§ 5 und 6 decken. Satz 1 gilt
auch für die öffentliche Hand, wenn sie
öffentliche Gebäude nach § 4 im Ausland neu
errichtet.

(1) Owners of buildings according to § 4 that
need to be rebuilt. have to cover the need of
thermal and cooling energy by partial usage of
renewable energies according to §§ 5 and 6.
Line 1 as well applies to the public domain in
case it re-edifies a public building according to
§ 4 in a foreign country.

(2) Die öffentliche Hand muss den Wärmeund Kälteenergiebedarf von bereits errichteten
öffentlichen Gebäuden nach § 4, die sich in
ihrem Eigentum befinden und grundlegend
renoviert werden, durch die anteilige Nutzung

(2) The public domain has to cover the need
thermal and cooling energy of already
established public buildings according to § 4
that are in public ownership and are
fundamentally renovated by partial usage of
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von Erneuerbaren Energien nach Maßgabe
der §§ 5a und 6 Absatz 2 decken. Satz 1 gilt
auch für die öffentliche Hand, wenn sie
öffentliche Gebäude nach § 4 im Ausland
grundlegend renoviert.

renewable energies according to §§ 5a and 6
section 2. Line 1 as well applies to the public
domain in case it fundamentally renovates
buildings in a foreign country.

(3) Die öffentliche Hand muss sicherstellen,
dass auch bereits errichteten öffentlichen
Gebäuden nach § 4, die sich in ihrem Besitz,
aber nicht in ihrem Eigentum befinden, im
Zuge einer grundlegenden Renovierung eine
Vorbildfunktion
zukommt,
die
den
Anforderungen nach Absatz 2 entspricht. Bei
der Anmietung oder Pachtung von Gebäuden
wird dies sichergestellt, wenn

(3) The public domain needs to ensure that
already established public buildings according
to § 4, which are in its possession but not in its
ownership, gain an exemplary function by their
renovation, that meets the requirements
according to section 2. In case of rental or lease
of building this will be secured if

1. in erster Linie Gebäude angemietet oder 1. primarily, buildings are rent or leased that
gepachtet werden, bei denen bereits die already meet the requirements according to sec
Anforderungen nach Absatz 2 erfüllt werden, 2,
2. in zweiter Linie Gebäude angemietet oder
gepachtet werden, deren Eigentümer sich
verpflichten, die Anforderungen nach Absatz
2 im Falle einer grundlegenden Renovierung
zu erfüllen.

2. secondly, buildings are rent or leased whose
owners undertake to meet the requirements
according to section 2 in case of a fundamental
renovation.

Satz 2 gilt nicht, wenn Gebäude von der Line 2 does not apply if the buildings of the
öffentlichen Hand nur übergangsweise public domain are just rent or leased for a
angemietet oder gepachtet werden.
short-term period.
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(4) Die Länder können

(4) Counties are allowed to

1. für bereits errichtete öffentliche Gebäude,
mit Ausnahme der öffentlichen Gebäude des
Bundes, eigene Regelungen zur Erfüllung der
Vorbildfunktion nach § 1a treffen und zu
diesem Zweck von den Vorschriften dieses
Gesetzes abweichen und

1. establish own regulations for the fulfilment
of an exemplary function according to § 1a for
already established public buildings except
from public buildings of the State. For this
purpose, they are allowed to differ from the
provisions of this act and

ELSA GERMANY

2. für bereits errichtete Gebäude, die keine 2. determine a duty to use renewable energies
öffentlichen Gebäude sind, eine Pflicht zur for already established buildings that are not
Nutzung von Erneuerbaren Energien public.
festlegen.
Energiewirtschaftsgesetz (EnWG) – Energy Industry Act
Provision in German language
Corresponding translation in English
§ 1 I Zweck und Ziele des Gesetzes
Purpose and objectives of the law
(1) Zweck des Gesetzes ist eine möglichst (1) The purpose of the Act is to provide the
sichere, preisgünstige, verbraucherfreundliche, public with electricity and gas that is as secure,
effiziente
und
umweltverträgliche affordable, consumer-friendly, efficient and
leitungsgebundene
Versorgung
der environmentally sustainable as possible and
Allgemeinheit mit Elektrizität und Gas, die increasingly based on renewable energies.
zunehmend auf erneuerbaren Energien beruht.
§ 3 Nr. 33 Begriffsbestimmungen
Definitions
Im Sinne dieses Gesetzes bedeutet
For the purposes of this law means
[…]
[...]
33.Umweltverträglichkeit
33.Umweltverträglichkeit
dass die Energieversorgung den Erfordernissen That the energy supply meets the requirements
eines nachhaltigen, insbesondere rationellen of a sustainable, in particular rational and
und sparsamen Umgangs mit Energie genügt, economical use of energy, ensures a careful and
eine schonende und dauerhafte Nutzung von sustainable use of resources and the
Ressourcen gewährleistet ist und die Umwelt environment is as little as possible, the use of
möglichst wenig belastet wird, der Nutzung combined heat and power and renewable
von Kraft-Wärme-Kopplung und erneuerbaren energy is of particular importance
Energien kommt dabei besondere Bedeutung
zu,
§ 42 Stromkennzeichnung, Transparenz Electricity labeling, transparency of
der
Stromrechnungen, electricity bills, regulation authorisation
Verordnungsermächtigung
(1) Electricity supply companies are obliged to
(1) Elektrizitätsversorgungsunternehmen sind indicate in or as an annex to their invoices to
verpflichtet, in oder als Anlage zu ihren final consumers and in advertising material
Rechnungen an Letztverbraucher und in an addressed to them as well as on their website
diese gerichtetem Werbematerial sowie auf for the sale of electricity:
ihrer Website für den Verkauf von Elektrizität 1. the share of the individual energy sources
anzugeben:
(nuclear power, coal, natural gas and other
1. den Anteil der einzelnen Energieträger fossil energy sources, renewable energies,
(Kernkraft, Kohle, Erdgas und sonstige fossile financed from the EEG surcharge, tenant
Energieträger, erneuerbare Energien, finanziert electricity, financed from the EEG surcharge,
aus der EEG-Umlage, Mieterstrom, finanziert other renewable energies) in the total energy
aus der EEG-Umlage, sonstige erneuerbare mix that the supplier used last or second to last
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Energien) an dem Gesamtenergieträgermix,
den der Lieferant im letzten oder vorletzten
Jahr verwendet hat; spätestens ab 1. November
eines Jahres sind jeweils die Werte des
vorangegangenen Kalenderjahres anzugeben;
2.
Informationen
über
die
Umweltauswirkungen zumindest in Bezug auf
Kohlendioxidemissionen (CO2-Emissionen)
und radioaktiven Abfall, die auf den in
Nummer 1 genannten Gesamtenergieträgermix
zur Stromerzeugung zurückzuführen sind.
§ 75 Zulässigkeit, Zuständigkeit
(1)
Gegen
Entscheidungen
der
Regulierungsbehörde ist die Beschwerde
zulässig. Sie kann auch auf neue Tatsachen und
Beweismittel gestützt werden.

Used year; no later than 1 November of each
year, the values of the previous calendar year
must be stated;
2. Information on the environmental impact, at
least in terms of carbon dioxide (CO2)
emissions and radioactive waste, attributable to
the overall energy mix for power generation
referred to in point 1 above.

Admissibility, jurisdiction
(1) Decisions of the regulatory authority are
admissible. The appeal can also be based on
new facts and evidence

(2) The appeal is open to those involved in the
(2) Die Beschwerde steht den am Verfahren proceedings before the regulatory authority.
vor der Regulierungsbehörde Beteiligten zu.
(3) The appeal is also admissible in the event of
(3) Die Beschwerde ist auch gegen die failure to comply with a requested decision of
Unterlassung einer beanftragten Entscheidung the regulatory authority, on whose decree the
der Regulierungsbehörde zulässig, auf deren applicant asserts a legal claim. It also applies as
Erlass der Antragsteller einen Rechtsanspruch an omission if the regulatory authority has not
geltend macht. Als Unterlassung gilt es auch, granted the application for a decision without
wenn die Regulierungsbehörde den Antrag auf due cause within a reasonable period of time.
Erlass der Entscheidung ohne zureichenden The omission is then equal to a rejection.
Grund in angemessener Frist nicht beschieden
hat. Die Unterlassung ist dann einer Ablehnung (4) Only the Higher Regional Court responsible
gleich zu achten.
for the seat of the regulatory authority decides
on the appeal, in the cases of § 51 only the
(4) Über die Beschwerde entscheidet Higher Regional Court responsible for the seat
ausschließlich das für den Sitz der of the Federal Network Agency, even if the
Regulierungsbehörde
zuständige appeal is directed against an order of the
Oberlandesgericht, in den Fällen des § 51 Federal Ministry of Economic Affairs and
ausschließlich das für den Sitz der Energy. § 36 of the Code of Civil Procedure
Bundesnetzagentur
zuständige applies accordingly.
Oberlandesgericht, und zwar auch dann, wenn
sich die Beschwerde gegen eine Verfügung des
Bundesministeriums für Wirtschaft und
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Energie richtet. § 36 der Zivilprozessordnung
gilt entsprechend.
Kraft-Wärme-Kopplungsgesetz (KWKG) – Combined Heat and Power Act
Provision in German language
Corresponding translation in English
§ 1 I, II Anwendungsbereich
Scope
(1) Dieses Gesetz dient der Erhöhung der (1) This Act aims to increase net electricity
Nettostromerzeugung aus Kraft-Wärme- generation from combined heat and power
Kopplungsanlagen auf 110 Terawattstunden plants to 110 terawatt hours by 2020 and to 120
bis zum Jahr 2020 sowie auf 120 terawatt hours by 2025 in the interest of saving
Terawattstunden bis zum Jahr 2025 im energy and protecting the environment and the
Interesse der Energieeinsparung sowie des climate.
Umwelt- und Klimaschutzes.
(2) This Act regulates
(2) Dieses Gesetz regelt
1. the purchase of CHP electricity from
1. die Abnahme von KWK-Strom aus KWK- cogeneration plants based on hard coal, lignite,
Anlagen, der auf Basis von Steinkohle, waste, waste heat, biomass, gaseous or liquid
Braunkohle, Abfall, Abwärme, Biomasse, fuels,
gasförmigen oder flüssigen Brennstoffen 2. the payment of surcharges by the network
operators and the remuneration for
gewonnen wird,
2. die Zahlung von Zuschlägen durch die cogeneration electricity from new, modernised
Netzbetreiber sowie die Vergütung für KWK- and retrofitted cogeneration plants, which is
Strom aus neuen, modernisierten und based on waste, waste heat, biomass, gaseous
nachgerüsteten KWK-Anlagen, der auf Basis or liquid fuels,
von Abfall, Abwärme, Biomasse, gasförmigen 3. the payment of surcharges by the grid
operators for cogeneration electricity from
oder flüssigen Brennstoffen gewonnen wird,
3. die Zahlung von Zuschlägen durch die existing CHP plants based on gaseous fuels,
Netzbetreiber
für
KWK-Strom
aus 4. the payment of surcharges by transmission
bestehenden KWK-Anlagen, der auf Basis von system operators for the construction and
expansion of heating networks and for the
gasförmigen Brennstoffen gewonnen wird,
4. die Zahlung von Zuschlägen durch die construction of new heat storage facilities,
Übertragungsnetzbetreiber für den Neu- und where heat is generated from CHP plants,
Ausbau von Wärmenetzen sowie für den 5. the payment of surcharges by transmission
Neubau von Wärmespeichern, in die Wärme system operators for the construction and
extension of cooling networks and for the
aus KWK-Anlagen eingespeist wird,
5. die Zahlung von Zuschlägen durch die construction of new cold storage systems in
Übertragungsnetzbetreiber für den Neu- und which refrigeration is supplied from combined
Ausbau von Kältenetzen sowie für den Neubau heat and power plants,
von Kältespeichern, in die Kälte aus Kraft- 6. the apportionment of costs.
Wärme-Kälte-Kopplungsanlagen eingespeist
wird,
6. die Umlage der Kosten.
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§ 2 Nr. 12, Nr. 13 Begriffsbestimmungen
Im Sinne dieses Gesetzes ist oder sind
12. „Kraft-Wärme-Kälte-Kopplung“ (KWKK)
die Umwandlung von Nutzwärme aus KWK in
Nutzkälte durch thermisch angetriebene
Kältemaschinen,

Definitions
For the purposes of this law is or are
12. "Combined heat and power (CHP)" means
the conversion of useful heat from
cogeneration to useful refrigeration by means
of thermally driven chillers,

13.„Kraft-Wärme-Kopplung“ (KWK) die 13. 'combined heat and power' (CHP) means
gleichzeitige Umwandlung von eingesetzter the simultaneous conversion of energy used
Energie in elektrische Energie und in into electrical energy and useful heat in a fixed
Nutzwärme in einer ortsfesten technischen technical installation; Facilities operated to
Anlage; Anlagen, die zur Erzielung einer provide a higher level of utilization for alternate
höheren Auslastung für eine abwechselnde use at two locations are considered to be
Nutzung an zwei Standorten betrieben werden, stationary,
gelten als ortsfest,
Landesbauordnung des Landes Baden-Württemberg (LBO BW) – State Building Code
of Baden-Württemberg
Provision in German language
Corresponding translation in English
§ 50 Verfahrensfreie Vorhaben
Procedure-free projects
(1) Die Errichtung der Anlagen und (1) The construction of the facilities and
Einrichtungen, die im Anhang aufgeführt sind, facilities listed in the Annex is process-free.
ist verfahrensfrei.
(2) The change of use is procedural, if
(2) Die Nutzungsänderung ist verfahrensfrei, 1. for the new use no other or further
wenn
requirements apply than for the previous use or
1. für die neue Nutzung keine anderen oder 2. created by the new use of additional living
weitergehenden Anforderungen gelten als für space in residential buildings according to
die bisherige Nutzung oder
building class 1 to 3 indoors.
2. durch die neue Nutzung zusätzlicher
Wohnraum
in
Wohngebäuden
nach (3) The demolition is free of process
Gebäudeklasse 1 bis 3 im Innenbereich 1. installations referred to in paragraph 1,
geschaffen wird.
2. freestanding buildings of building classes 1
and 3,
(3) Der Abbruch ist verfahrensfrei bei
3. other installations, which are not buildings,
1. Anlagen nach Absatz 1,
with a height of up to 10 m.
2.
freistehenden
Gebäuden
der
Gebäudeklassen 1 und 3,
(4) Maintenance work is free of process.
3. sonstigen Anlagen, die keine Gebäude sind,
mit einer Höhe bis zu 10 m.
(5) Process-free projects as well as projects
subject to approval must comply with the
(4) Instandhaltungsarbeiten sind verfahrensfrei.
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provisions of public law. 2§ 57 applies
(5) Verfahrensfreie Vorhaben müssen ebenso accordingly.
wie genehmigungspflichtige Vorhaben den
öffentlich-rechtlichen
Vorschriften
entsprechen. § 57 findet entsprechende
Anwendung.
Nr. 3 des Anhangs zu § 50 LBO Procedural projects
Verfahrensfreie Vorhaben
3. Furnaces and other power generation plants
3.
Feuerungsund
andere (a) combustion plants and stationary combined
Energieerzeugungsanlagen
heat and power plants and internal combustion
a)
Feuerungsanlagen
sowie
ortsfeste engines in buildings provided that the
Blockheizkraftwerke
und authorised district chimney sweep is provided
Verbrennungsmotoren in Gebäuden mit der with the required technical data at least ten days
Maßgabe, dass dem bevollmächtigten before the start of the execution and that it
Bezirksschornsteinfeger mindestens zehn Tage certifies the safety and safe disposal of the
vor Beginn der Ausführung die erforderlichen combustion gases before commissioning;
technischen Angaben vorgelegt werden und er b) heat pumps,
vor der Inbetriebnahme die Brandsicherheit c) installations for photovoltaic and thermal
und
die
sichere
Abführung
der solar use on or on buildings, as well as a related
Verbrennungsgase bescheinigt,
change in the use or appearance of the
b) Wärmepumpen,
buildings; building-independent facilities only
c) Anlagen zur photovoltaischen und up to 3 m height and a total length up to 9 m,
thermischen Solarnutzung auf oder an d) wind turbines up to 10 m high;
Gebäuden sowie eine damit verbundene
Änderung der Nutzung oder der äußeren
Gestalt der Gebäude; gebäudeunabhängige
Anlagen nur bis 3 m Höhe und einer
Gesamtlänge bis zu 9 m,
d) Windenergieanlagen bis 10 m Höhe;
Seeanlagengesetz (SeeAnlG) – See Installations Act
Provision in German language
Corresponding translation in English
§ 8 Einvernehmensregelung
Agreement
Die
Feststellung
des
Plans,
die The determination of the plan, the planning
Plangenehmigung oder die Genehmigung permission or the approval requires the
bedürfen
des
Einvernehmens
der agreement of the Directorate General of
Generaldirektion
Wasserstraßen
und Waterways and Shipping. The agreement may
Schifffahrt. Das Einvernehmen darf nur be denied only if there is a risk to the safety and
versagt werden, wenn eine Beeinträchtigung ease of traffic which cannot be prevented or
der Sicherheit und Leichtigkeit des Verkehrs zu compensated by conditions or requirements.
besorgen ist, die nicht durch Bedingungen oder
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Auflagen verhütet oder ausgeglichen werden
kann.
Umweltschadensgesetz (USchadG) – Environmental Damage Act
Provision in German language
Corresponding translation in English
§ 4 Informationspflicht
Information duty
Besteht die unmittelbare Gefahr eines If there is an imminent danger of
Umweltschadens oder ist ein Umweltschaden environmental damage or environmental
eingetreten, hat der Verantwortliche die damage has occurred, the person responsible
zuständige Behörde unverzüglich über alle must inform the competent authority without
bedeutsamen Aspekte des Sachverhalts zu delay of all significant aspects of the facts
unterrichten.
§ 5 Gefahrenabwehrpflicht
danger prevention
Besteht die unmittelbare Gefahr eines If there is an imminent danger of damage to the
Umweltschadens, hat der Verantwortliche environment, the responsible person must
unverzüglich
die
erforderlichen immediately take the necessary precautionary
Vermeidungsmaßnahmen zu ergreifen.
measures.
§ 6 Sanierungspflicht
Restructuring obligation
Ist ein Umweltschaden eingetreten, hat der If an environmental damage has occurred, the
Verantwortliche
responsible person has
1.
die
erforderlichen 1. to carry out the necessary mitigation
Schadensbegrenzungsmaßnahmen
measures,
vorzunehmen,
2. to take the necessary remedial measures in
2. die erforderlichen Sanierungsmaßnahmen accordance with § 8.
gemäß § 8 zu ergreifen.
Gesetz über die Umweltverträglichkeitsprüfung (UVPG) – Environmental Impacts
Assessment Act
Provision in German language
Corresponding translation in English
§ 1 Anwendungsbereich
Scope
(1) Dieses Gesetz gilt für
(1) This law applies to
1. die in Anlage 1 aufgeführten Vorhaben,
1. the projects listed in Annex 1,
2. die in Anlage 5 aufgeführten Pläne und 2. the plans and programs listed in Annex 5,
Programme,
3. other plans and programs for which a
3. sonstige Pläne und Programme, für die nach den Strategic Environmental Assessment or
§§ 35 bis 37 eine Strategische Umweltprüfung oder preliminary examination is to be carried out
Vorprüfung durchzuführen ist, sowie
in accordance with §§ 35 to 37, as well as
4. die grenzüberschreitende Behörden- und 4. the cross-border public authorities and
Öffentlichkeitsbeteiligung bei UVP-pflichtigen public participation in projects subject to
Vorhaben im Ausland nach den §§ 58 und 59 und EIA obligations abroad in accordance with
bei SUP-pflichtigen Plänen und Programmen Sections 58 and 59 and plans and programs
eines anderen Staates nach den §§ 62 und 63.
of another state under Sections 62 and 63
which are subject to SEA.
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(2) Bei Vorhaben oder Teilen von Vorhaben, die
ausschließlich Zwecken der Verteidigung dienen,
kann das Bundesministerium der Verteidigung
oder eine von ihm benannte Stelle im Einzelfall
entscheiden, dieses Gesetz ganz oder teilweise
nicht anzuwenden, soweit sich die Anwendung
nach Einschätzung des Bundesministeriums der
Verteidigung oder der von ihm benannten Stelle
nachteilig auf die Erfüllung dieser Zwecke
auswirken
würde,
insbesondere
wegen
Eilbedürftigkeit des Vorhabens oder aus Gründen
der Geheimhaltung. Zwecke der Verteidigung
schließen
auch
zwischenstaatliche
Verpflichtungen ein. Bei der Entscheidung ist der
Schutz
vor
erheblichen
nachteiligen
Umweltauswirkungen
zu
berücksichtigen.
Sonstige
Rechtsvorschriften,
die
das
Zulassungsverfahren betreffen, bleiben unberührt.
Wird eine Entscheidung nach Satz 1 getroffen,
unterrichtet
das
Bundesministerium
der
Verteidigung hierüber das für Umwelt zuständige
Ministerium des betroffenen Landes unverzüglich
sowie das Bundesministerium für Umwelt,
Naturschutz,
Bau
und
Reaktorsicherheit
spätestens bis zum Ablauf des 31. März des
Folgejahres.
(3) Bei Vorhaben oder Teilen von Vorhaben, die
ausschließlich
der
Bewältigung
von
Katastrophenfällen dienen, kann die zuständige
Behörde im Einzelfall entscheiden, dieses Gesetz
ganz oder teilweise nicht anzuwenden, soweit sich
die Anwendung nach Einschätzung der
zuständigen Behörde negativ auf die Erfüllung
dieses Zwecks auswirken würde. Bei der
Entscheidung ist der Schutz vor erheblichen
nachteiligen
Umweltauswirkungen
zu
berücksichtigen. Sonstige Rechtsvorschriften, die
das Zulassungsverfahren betreffen, bleiben
unberührt.

(2) For projects or parts of projects that
serve exclusively defense purposes, the
Federal Ministry of Defense or a body
designated by it may decide in individual
cases not to apply this law in whole or in
part, as far as the application is in the
opinion of the Federal Ministry of Defense
or the entity designated by it would
adversely affect the performance of those
purposes, in particular because of the
urgency of the operation or for reasons of
confidentiality. Defense purposes also
include intergovernmental commitments.
The decision must take account of
protection against significant negative
environmental effects. Other legislation
concerning the authorization procedure
remains unaffected. If a decision pursuant to
sentence 1 is reached, the Federal Ministry
of Defense shall immediately notify the
ministry responsible for the environment of
the affected country and the Federal
Ministry for the Environment, Nature
Conservation, Building and Nuclear Safety
at the latest by the end of March 31 of the
following year.
(3) In the case of projects or parts of
projects exclusively dedicated to the
management of disasters, the competent
authority may decide on a case by case basis
not to apply that law, in whole or in part,
where the application, in the opinion of the
competent authority, adversely affects the
fulfillment of that purpose would. The
decision must take account of protection
against significant negative environmental
effects. Other legislation concerning the
authorisation procedure remains unaffected.
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(4) Dieses Gesetz findet Anwendung, soweit
Rechtsvorschriften des Bundes oder der Länder
die Umweltverträglichkeitsprüfung nicht näher
bestimmen oder die wesentlichen Anforderungen
dieses
Gesetzes
nicht
beachten.
Rechtsvorschriften
mit
weitergehenden
Anforderungen bleiben unberührt.
§ 3 Grundsätze für Umweltprüfungen
Umweltprüfungen umfassen die Ermittlung,
Beschreibung und Bewertung der erheblichen
Auswirkungen eines Vorhabens oder eines Plans
oder Programms auf die Schutzgüter. Sie dienen
einer wirksamen Umweltvorsorge nach Maßgabe
der geltenden Gesetze und werden nach
einheitlichen Grundsätzen sowie unter Beteiligung
der Öffentlichkeit durchgeführt.
§ 7 Vorprüfung bei Neuvorhaben
(1) Bei einem Neuvorhaben, das in Anlage 1 Spalte
2 mit dem Buchstaben „A“ gekennzeichnet ist,
führt die zuständige Behörde eine allgemeine
Vorprüfung zur Feststellung der UVP-Pflicht
durch. Die allgemeine Vorprüfung wird als
überschlägige Prüfung unter Berücksichtigung der
in Anlage 3 aufgeführten Kriterien durchgeführt.
Die UVP-Pflicht besteht, wenn das Neuvorhaben
nach Einschätzung der zuständigen Behörde
erhebliche nachteilige Umweltauswirkungen
haben kann, die nach § 25 Absatz 2 bei der
Zulassungsentscheidung zu berücksichtigen
wären.
(2) Bei einem Neuvorhaben, das in Anlage 1 Spalte
2 mit dem Buchstaben „S“ gekennzeichnet ist,
führt
die
zuständige
Behörde
eine
standortbezogene Vorprüfung zur Feststellung
der UVP-Pflicht durch. Die standortbezogene
Vorprüfung wird als überschlägige Prüfung in
zwei Stufen durchgeführt. In der ersten Stufe prüft
die zuständige Behörde, ob bei dem Neuvorhaben
besondere örtliche Gegebenheiten gemäß den in
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(4) This law applies insofar as federal or state
legislation
does
not
specify
the
environmental impact assessment or does
not comply with the essential requirements
of this Act. Legislation with further
requirements remains unaffected.
Principles for Environmental Audits
Environmental
assessments
include
identifying, describing and assessing the
significant impact of a project or plan or
program on the protected assets. They
provide effective environmental protection
in accordance with applicable laws and are
implemented according to uniform
principles and with the participation of the
public.
Preliminary examination for new
projects
(1) For a new project, marked with the letter
"A" in Appendix 1, column 2, the
competent authority shall carry out a general
preliminary examination to determine the
EIA requirement. The general preliminary
test shall be carried out as an approximate
test, taking into account the criteria set out
in Appendix 3. The EIA obligation exists if
the new project, in the opinion of the
competent authority, can have significant
adverse environmental effects that would
have to be taken into account in the
approval decision pursuant to § 25 (2).
(2) In the case of a new project, which is
marked with the letter "S" in Appendix 1,
column 2, the competent authority carries
out a site-specific preliminary examination
to determine the EIA obligation. The sitespecific preliminary test is carried out as an
approximate test in two stages. In the first
stage, the competent authority shall verify
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Anlage
3
Nummer
2.3
aufgeführten
Schutzkriterien vorliegen. Ergibt die Prüfung in
der ersten Stufe, dass keine besonderen örtlichen
Gegebenheiten vorliegen, so besteht keine UVPPflicht. Ergibt die Prüfung in der ersten Stufe, dass
besondere örtliche Gegebenheiten vorliegen, so
prüft die Behörde auf der zweiten Stufe unter
Berücksichtigung der in Anlage 3 aufgeführten
Kriterien, ob das Neuvorhaben erhebliche
nachteilige Umweltauswirkungen haben kann, die
die besondere Empfindlichkeit oder die
Schutzziele des Gebietes betreffen und nach § 25
Absatz 2 bei der Zulassungsentscheidung zu
berücksichtigen wären. Die UVP-Pflicht besteht,
wenn das Neuvorhaben nach Einschätzung der
zuständigen
Behörde
solche
Umweltauswirkungen haben kann.

that the new project has specific local
conditions in accordance with the
protection criteria set out in point 2.3 of
Appendix 3. If the first stage examination
reveals that there are no specific local
conditions, there is no EIA requirement. If
the first stage examination reveals that
particular local conditions exist, the second
stage Authority shall assess, taking into
account the criteria set out in Appendix 3,
whether the new project may have
significant adverse environmental effects
affecting the specific sensitivity or the
protection objectives of the area and in
accordance with § 25 (2) should be taken
into account in the authorisation decision.
The EIA obligation exists if, according to
the assessment of the competent authority,
(3) Die Vorprüfung nach den Absätzen 1 und 2 the new project can have such
entfällt, wenn der Vorhabenträger die environmental effects.
Durchführung
einer
Umweltverträglichkeitsprüfung beantragt und die (3) The preliminary examination referred to
zuständige Behörde das Entfallen der Vorprüfung in paragraphs 1 and 2 shall not apply if the
als zweckmäßig erachtet. Für diese Neuvorhaben developer requests the implementation of
besteht die UVP-Pflicht. Die Entscheidung der an
zuständigen Behörde ist nicht anfechtbar.
environmental impact assessment and the
competent authority considers that the
(4) Zur Vorbereitung der Vorprüfung ist der preliminary examination is not appropriate.
Vorhabenträger verpflichtet, der zuständigen These new projects are subject to the EIA
Behörde geeignete Angaben nach Anlage 2 zu den requirement. The decision of the competent
Merkmalen des Neuvorhabens und des Standorts authority cannot be challenged.
sowie
zu
den
möglichen
erheblichen
Umweltauswirkungen des Neuvorhabens zu (4) In order to prepare for the preliminary
übermitteln.
examination, the project promoter is
required to provide the competent authority
(5) Bei der Vorprüfung berücksichtigt die with appropriate information in accordance
Behörde,
ob
erhebliche
nachteilige with Appendix 2 on the characteristics of
Umweltauswirkungen durch Merkmale des the new project and the location and on the
Vorhabens oder des Standorts oder durch possible significant environmental impact of
Vorkehrungen des Vorhabenträgers offensichtlich
ausgeschlossen werden. Liegen der Behörde
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Ergebnisse vorgelagerter Umweltprüfungen oder
anderer
rechtlich
vorgeschriebener
Untersuchungen zu den Umweltauswirkungen des
Vorhabens vor, bezieht sie diese Ergebnisse in die
Vorprüfung ein. Bei der allgemeinen Vorprüfung
kann sie ergänzend berücksichtigen, inwieweit
Prüfwerte für Größe oder Leistung, die die
allgemeine Vorprüfung eröffnen, überschritten
werden.

(5) In carrying out the pre-examination, the
Authority shall take into account whether
significant negative environmental effects
are clearly excluded by the characteristics of
the project or site or by the project owner's
arrangements. If the Authority has obtained
results of preliminary environmental
assessments or other legally required studies
on the environmental impact of the project,
it includes these results in the preliminary
examination. In the general preliminary test,
it may take into account to what extent test
values for size or performance opening the
general preliminary test are exceeded.

(6) Die zuständige Behörde trifft die Feststellung
zügig und spätestens sechs Wochen nach Erhalt
der nach Absatz 4 erforderlichen Angaben. In
Ausnahmefällen kann sie die Frist für die
Feststellung um bis zu drei Wochen oder, wenn
dies wegen der besonderen Schwierigkeit der (6) The competent authority shall make the
Prüfung erforderlich ist, um bis zu sechs Wochen determination promptly and no later than
verlängern.
six weeks after receipt of the information
required under paragraph 4. In exceptional
(7) Die zuständige Behörde dokumentiert die cases, it may extend the period for detection
Durchführung und das Ergebnis der allgemeinen by up to three weeks or, if required by the
und der standortbezogenen Vorprüfung.
particular difficulty of the examination, by
up to six weeks.
(7) The competent authority shall document
the implementation and the result of the
general and location-based preliminary
examination
Anlage 3
Annex 3
1. Merkmale der Vorhaben
1. Characteristics of projects
Die Merkmale eines Vorhabens sind insbesondere The features of a project are especially rated
hinsichtlich folgender Kriterien zu beurteilen:
concerning the following criteria:
1.1 Größe und Ausgestaltung des gesamten 1.1 Size and configuration of the whole
Vorhabens
und,
soweit
relevant,
der project and, if relevant, of the teardown,
Abrissarbeiten,
1.2 Combination of other existing projects
1.2 Zusammenwirken mit anderen bestehenden and other operations,
oder zugelassenen Vorhaben und Tätigkeiten,
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1.3 Nutzung natürlicher Ressourcen, insbesondere 1.3. the use of natural resources, especially
Fläche, Boden, Wasser, Tiere, Pflanzen und surface area, soil, water, animals, plants and
biologische Vielfalt,
biological variety,
1.4 Erzeugung von Abfällen im Sinne von § 3 1.4 the producing of waste in the sense of
Absatz 1 und 8 des Kreislaufwirtschaftsgesetzes, section 3 (1) to (8) of the recycling law,
1.5 Umweltverschmutzung und Belästigungen,
1.6 Risiken von Störfällen, Unfällen und
Katastrophen, die für das Vorhaben von
Bedeutung sind, einschließlich der Störfälle,
Unfälle und Katastrophen, die wissenschaftlichen
Erkenntnissen zufolge durch den Klimawandel
bedingt sind, insbesondere mit Blick auf:
1.6.1 verwendete Stoffe und Technologien,

1.5
environmental
harassment,

pollution

and

1.6 the risk of failure, accident and disaster,
which are fundamental for the project,
including such failures, accidents and
disasters which are (scientifically proven)
caused by climate change,
1.6.1 used materials and technologies,
1.6.2 the vulnerability of the project for
failures in the sense of section 2 No 7 of the
Major Accidents Ordinance, especially due
to its realisation within the adequate safety
distance to areas in the sense of section 3
(5a) of the Federal Emission Control Act,

1.6.2 die Anfälligkeit des Vorhabens für Störfälle
im Sinne des § 2 Nummer 7 der StörfallVerordnung, insbesondere aufgrund seiner
Verwirklichung innerhalb des angemessenen
Sicherheitsabstandes zu Betriebsbereichen im
Sinne des § 3 Absatz 5a des BundesImmissionsschutzgesetzes,
1.7 risks for human health, for example due
to water pollution.
1.7 Risiken für die menschliche Gesundheit, z. B.
durch Verunreinigung von Wasser oder Luft.
2. Location of projects
2. Standort der Vorhaben
The ecological sensitivity of an area, which
Die ökologische Empfindlichkeit eines Gebiets, might be harmed by the project, is especially
das durch ein Vorhaben möglicherweise to be rated concerning utilisation and
beeinträchtigt wird, ist insbesondere hinsichtlich protective criteria and in consideration of a
folgender Nutzungs- und Schutzkriterien unter possible combination with another project
Berücksichtigung des Zusammenwirkens mit in the same area:
anderen Vorhaben in ihrem gemeinsamen
Einwirkungsbereich zu beurteilen:
2.1 existing utilisation of the area, especially
as an area for living, recovery, for
2.1 bestehende Nutzung des Gebietes, agricultural- forest- and fishing related or
insbesondere als Fläche für Siedlung und other use economical and public use,
Erholung,
für
land-,
forstund
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fischereiwirtschaftliche Nutzungen, für sonstige transport or supply and disposal related use
wirtschaftliche und öffentliche Nutzungen, (criteria for utilisation)
Verkehr,
Verund
Entsorgung
(Nutzungskriterien),
2.2 prosperity, availability, quality and
regenerative capacity of natural resources,
2.2 Reichtum, Verfügbarkeit, Qualität und especially surface area, soil, water, animals,
Regenerationsfähigkeit
der
natürlichen plants and biological variety of the area and
Ressourcen, insbesondere Fläche, Boden, the subsoil (criteria for quality)
Landschaft, Wasser, Tiere, Pflanzen, biologische
Vielfalt, des Gebiets und seines Untergrunds 2.3 resilience of the legally protected goods,
(Qualitätskriterien),
considering the following areas:
2.3 Belastbarkeit der Schutzgüter unter besonderer 2.3.1 Natura 2000-areas in the sense of
Berücksichtigung folgender Gebiete und von Art section 7 (1) Nr. 8 of the Federal Nature
und Umfang des ihnen jeweils zugewiesenen Conservation Act,
Schutzes (Schutzkriterien):
2.3.2 conservation areas in the sense of
2.3.1 Natura 2 000-Gebiete nach § 7 Absatz 1 section 23 of the Federal Nature
Nummer 8 des Bundesnaturschutzgesetzes,
Conservation Act,
2.3.2 Naturschutzgebiete nach § 23 des 2.3.3 national parks and national nature
Bundesnaturschutzgesetzes, soweit nicht bereits monuments in the sense of section 24 of the
von Nummer 2.3.1 erfasst,
Federal Nature Conservation Act, if not
2.3.3
Nationalparke
und
Nationale already mentioned in No 2.3.1
Naturmonumente
nach
§
24
des
Bundesnaturschutzgesetzes, soweit nicht bereits 2.3.4 biosphere reserves and protected
von Nummer 2.3.1 erfasst,
landscapes in the sense of sections 25 und
26 of the Federal Nature Conservation Act,
2.3.4
Biosphärenreservate
und
Landschaftsschutzgebiete gemäß den §§ 25 und 26 2.3.5 natural monuments in the sense of
des Bundesnaturschutzgesetzes,
section 28 of the Federal Nature
Conservation Act,
2.3.5 Naturdenkmäler nach § 28 des
Bundesnaturschutzgesetzes,
2.3.6 parts of protected landscapes,
including alleys, in the sense of section 29 of
2.3.6
geschützte
Landschaftsbestandteile, the Federal Nature Conservation Act
einschließlich Alleen, nach § 29 des
Bundesnaturschutzgesetzes,
2.3.7 legally protected biotopes in the sense
of section 30 of the Federal Nature
2.3.7 gesetzlich geschützte Biotope nach § 30 des Conservation Act
Bundesnaturschutzgesetzes,
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2.3.8 Wasserschutzgebiete nach § 51 des
Wasserhaushaltsgesetzes,
Heilquellenschutzgebiete nach § 53 Absatz 4 des
Wasserhaushaltsgesetzes, Risikogebiete nach § 73
Absatz 1 des Wasserhaushaltsgesetzes sowie
Überschwemmungsgebiete nach § 76 des
Wasserhaushaltsgesetzes,

2.3.8 water protection areas in the sense of
section 51 of the Water Resources Act,
protected spas in the sense of section 53 (4)
of the Water Resources Act, risk areas in the
sense of section 73 (1) of the Water
Resources Act and flooded areas in the
sense of section 76 of the Water Resources
Act,

2.3.9 Gebiete, in denen die in Vorschriften der 2.3.9 areas, where EU environmental
Europäischen
Union
festgelegten regulations and legislation was exceeded
Umweltqualitätsnormen bereits überschritten
2.3.10 areas with a high population density,
sind,
especially central places in the sense of
2.3.10 Gebiete mit hoher Bevölkerungsdichte, section 2 (2) No 2 of the Regional Planning
insbesondere Zentrale Orte im Sinne des § 2 Act,
Absatz 2 Nummer 2 des Raumordnungsgesetzes,
2.3.11 monuments and monumental
2.3.11 in amtlichen Listen oder Karten ensembles, ground monuments, which are
verzeichnete Denkmäler, Denkmalensembles, authoritatively listed by the authority for the
Bodendenkmäler oder Gebiete, die von der durch protection of monuments and been rated as
die Länder bestimmten Denkmalschutzbehörde archaeological landmarks
als archäologisch bedeutende Landschaften
3. Type and characteristics of the
eingestuft worden sind.
potential impact
3. Art und Merkmale der möglichen The possible significant outcomes of a
project on legally protected goods are being
Auswirkungen
Die möglichen erheblichen Auswirkungen eines rated in consideration of the criteria in No 1
Vorhabens auf die Schutzgüter sind anhand der and 2, especially the following criteria must
unter den Nummern 1 und 2 aufgeführten play a significant role:
Kriterien zu beurteilen; dabei ist insbesondere
folgenden Gesichtspunkten Rechnung zu tragen: 3.1 the type and extend of the project,
especially, if many people in an area are
3.1 der Art und dem Ausmaß der Auswirkungen, affected,
insbesondere, welches geographische Gebiet
betroffen ist und wie viele Personen von den 3.2 the possible border crossing
Auswirkungen voraussichtlich betroffen sind,
characteristic of the outcome,
3.2 dem etwaigen grenzüberschreitenden 3.3 the magnitude and the complexity of the
Charakter der Auswirkungen,
outcome
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3.3 der Schwere und der Komplexität der 3.4 the probability of the impact,
Auswirkungen,
3.5 the anticipated moment of the entry as
3.4 der Wahrscheinlichkeit von Auswirkungen,
well as the duration, frequency and
reversibility of the impact,
3.5 dem voraussichtlichen Zeitpunkt des
Eintretens sowie der Dauer, Häufigkeit und 3.6 the combination of the impact with the
Umkehrbarkeit der Auswirkungen,
impact from other projects,
3.6 dem Zusammenwirken der Auswirkungen mit 3.7 the chance to effectively reduce the
den Auswirkungen anderer bestehender oder impact.
zugelassener Vorhaben,
3.7 der Möglichkeit, die Auswirkungen wirksam zu
vermindern.
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1. Does your country have energy and / or environmental strategy policies?
Greek legislation follows the coordination and models that have been put through by EU. The
24th article of the Greek Constitution establishes the protection of the environment663. A right of
the environment is recognised to every citizen and the principle of sustainable development is set
in. This right is connected with the state’s responsibility to act in order to protect the environment
and to avoid action that would harm the environment664. Following the constitutional
establishment of environmental protection there can be no doubt that energy is a field in which
state must act carefully considering the immense environmental impact.
For relevant purposes the Ministry of Environment and Energy665-as it was named in September
of 2015- has been comprised666. The Ministry recognises the rapid changes that occur in the energy
marketplace, national and international. From 2009 remits relevant to energy policies have been
appertained to the Ministry. The Ministry focuses its interest667, among others, on the extension
and enhancement of the domestic and cross-border electricity, the liberalisation of the natural gas
market and electricity, the increased share of energy from Renewable Energy Sources, the decrease
of the produced energy from traditional sources, the improvement of energy efficiency, the energy
savings and generally on the protection of the environment.
The Ministry’s energy policies target three main objectives668. First of all, the top aim is to safeguard
and manage energy sources in a way so that a safe, uninterrupted and reliable coverage of energy
needs can be guaranteed and to achieve access for all users to affordable, secure energy. The second
basic aim is the creation of energy stocks, alliances and alternative paths such as Renewable Energy
Sources in order to ensure the adequacy of the domestic market and protect consumers in the case
of emergencies. A third but crucial aim includes an attempt to achieve viable and sustainable
development in the sector of energy from the level of production to the end-use in order to protect
the environment and nature.
The regulatory and legal framework which reinforces the energy strategies of the Ministry focuses
on several actions such as access to a wide variety of energy sources, construction of oil and natural
gas pipelines within international networks, reduced dependence on certain high risk energy
sources, development of Renewable Energy Sources (RES) installations with the granting of
The Greek Constitution, Article 24.
Koutoupa-Regkakou Evangelia, “The Law of the Environment”, 3d edition, page 26.
665 Ministry of energy and environment and climate change, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx>.
666 Ministry of energy and evironment and climate change, wikipedia, 16:16, 19 of September 2018,
<https://el.wikipedia.org/wiki/h tvq_dvzsn||}_{rz_[}otvzr>.
667 Energy, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx?tabid=225&language=en-US>.
668 Energy, Energy policy, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx?tabid=225&language=en-US>.
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incentives, use and diffusion of clean and efficient environment friendly technologies,
establishment of a healthy investment climate for businesses in the energy sector and establishment
of national targets for the increased penetration of energy generated from RES, the reduction of
greenhouse gas emissions and energy saving669.
In particular, the Directive 2001/77/EC defines RES as renewable non-fossil energy sources
meaning wind, solar, geothermal wave, tidal, hydro-electric power, landfill gas, sewage treatment
plant gas and bio gases. The law 2773/1999670 describes the different ways electricity from
Renewable Energy Sources is produced.
A crucial law regarding the energy strategies of the Greek Ministry is law 3851/2010 “Accelerating
the development of Renewable Energy Sources to deal with climate change and other regulations
addressing issues under the authority of the Ministry of Environment, Energy and Climate
Change”671. This law defines the National Mandatory Aims about the participation of RES in the
consuming energy.
Additionally, in view of the primary role of RES investments for the development of green growth
and green entrepreneurship, an independent RES service has been established (Law 3851/2010)672.
Its tasks are necessary information to investors on the institutional, legislative, fiscal and financing
framework, provision of one-stop shop service regarding the licensing procedures of RES projects,
assistance regarding difficulties that may be encountered during the licensing procedure or any
other procedure related to the development of a RES project.
Furthermore, there is the National Energy Data System673. The objective of the National Energy
Data System of the Ministry of Environment, Energy and Climate Change is to develop a
computer tool regarding developments of the national energy strategy as well as establishing a
service providing information to the public. The main sections include; information on the
competent organisations, legislation and standards and a database with statistics regarding
production, processing and consumption of energy. The presentation of such statistics facilitates
their use for the compilation of analysis and reports on the energy system. There is also the
Geographical Information System, which deals with charts of energy networks, sites of
installations, fields as well as detailing the capacity of Renewable Energy Sources.
Furthermore, the National Action Plan 20-20-20674 targets to achieve a 20 % share of energy from
renewable sources in the Community’s gross final consumption of energy in 2020. Regarding this

Energy, Reneable Energy Sources, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx?tabid=225&language=enUS>.
670’’Liberalisation of the elecricity market-Regulation of energy policy issues and other arrangements’’, Law 2773/22
of
December
1999
<http://www.ypeka.gr/LinkClick.aspx?fileticket=VtweJAT%2FbGU%3D&tabid=278&language=el-GR>.
671 “Accelerating the development of Renewable Energy Sources to deal with climate change and other regulations
addressing issues under the authority of the Ministry of Environment, Energy and Climate Change” Law 3851/2010
<http://www.ypeka.gr/LinkClick.aspx?fileticket=qtiW90JJLYs%3d&tabid=37>.
672 Energy, Independent RES Service, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx?tabid=225&locale=enUS&language=el-GR>.
673 Energy, National Energy Data System, YPEKA, n.d., <http://www.ypeka.gr/Default.aspx?tabid=225&locale=enUS&language=el-GR>.
674 National Renewable Energy Action Plan in the scope of the Directive 2009/28/EC, Ministry of Environment,
Energy and Climate Change <http://www.ypeka.gr/LinkClick.aspx?fileticket=CEYdUkQ719k%3d&tabid=37>.
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plan675, an obligation to compile reports to the European Commission on progress in the
promotion and use of energy from renewable sources derives from the Directive 2009/28 EC.
Reports include estimates on the development of the energy sector and the penetration of
technologies from RES BY 2020. Action Plans are updated every two years in order to take into
account improvements.
Recently, the new national plan on energy and climate from the Ministry of Energy and
Environment was authorised by the European Committee. Its aim is to decrease the dependence
from lignite and achieve an increase in the use of Renewable Energy Sources. This plan has set
long-term goals and is considered as highly promising.
Moreover, the Greek Ministry of Energy and Environment has taken advantage of the
opportunities internet offers and has been led to a crucial initiative, which is called public
consultation676. More specifically, it is a mobile platform where the public is given the opportunity
to take part in the forming of laws and decisions regarding the environmental issues. The aim is to
guarantee the participation and information of the public about the energy and environmental
needs.
Despite the notable attempts that have been put through in the legislative field, the structure of
the regulatory and legal framework is vague and complicated. There is also a shortage in the
execution of the environmental legislation from the responsible entities, the control of the possible
violations is a long-term procedure and often the governance does not comply with the Courts’
decisions. Another problem is the deficient knowledge of the legislation from services,
organisations and the public. Apart from that, there is a lack of environmental substructure and a
lack of funding in the environmental sector. Organisations, which act in the environmental field
in Greece such as WWF,677 have brought these downsides out and have raised their awareness for
immediate shifts and action.
The legal community also expresses its concerns678 related to the environmental legislation; it has
all disadvantages that distinguish modern law. The community is concerned about the quantitative
accumulation of laws compared with the lack of quality they present. The legal framework is
generally formulated and does not create substantive responsibilities for the administration. A
second downside is that there are many administrative bodies and the result is the overlap of
remits. For these reasons the legislation related to the environment and its specific aspects, one of
which is energy, needs to be concluded in a single code. Of course, such venture is not easy.
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2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Introduction
Nowadays, with the rapid development of technology, the use of more and more sources of energy
is as requisite as ever before. But first, it should be mentioned what the phrase “source of energy”
means. Sources of Energy are the objects which have the capacity to emit energy either as a result
of some external effect (some combustion reactions like burning carbon or petroleum) on them
or they are internally capable of emitting energy (radioactive materials)679. Sources of energy can
be naturally occurring or can be human-made, but they are divided into two forms: first –
Renewable energy680, which is derived from natural processes that are replenished constantly such
as solar, wind, ocean, hydropower, biomass, geothermal resources, and bio-fuels and second –
Conventional (non-renewable) energy, which is called like that because its supplies are limited and
take a very long time to form.

2.2. Jurisdiction of energy production in Greece
2.2.1. Non-renewable sources
Greece, as a country with a low rate of energy production, is mainly based on the supply from
other countries in order to cover its overwhelming needs. However, there is a small proportion of
Greek production that contributes to the resulting needs. One of the most important conventional
(non-renewable) sources of energy is Lignite. More specifically, lignite mines ensure the most
important fuel for the Greek economy. ghe largest operator of lignite exploitation for electricity
in Greece is PPC (Public Power Corporation). The main exploitable lignite deposits are located in
Ptolemaida681, Amyndeo and Florina with a stock of 1.8 billion tons and in the area of Elassona
with 169 million tons682. In Megalopolis area, there is a lignite deposit with a stock of approximately
223 million tons. However, the quality of Greek lignite is low. The transmission is made with two
types of network683; depending on the voltage of the electrical power is handling, the transmission
network and the distribution network. The components of the transmission lines are Pylons or
towers on which the overhead line ducts are supported and insulators through which the pipelines
are housed in line ducts, mainly of copper and aluminium. The Distribution Network includes the
medium voltage distribution network (20kV) transporting electricity from the substations to the
distribution substations and the low voltage (220 / 380V) distribution network that transfers
electricity from the distribution substations to consumers. The cost of electricity generation is
depending on the quality and demand of the fuel, the transmission, as well as the level of taxation.
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However, it seems that the prices have decreased by 30% in industry and 19% in households
between 2014 and 2016. PPC is responsible for Electricity disposal684, to consumers of all
categories across the country. It seeks to ensure for PPC the maximum possible market share with
the appropriate commercial and pricing policy. Apart from lignite, Greece produces a small
percentage of oil, which is not sufficient, and the largest percentage is imported from abroad685.
The only region of Greece, where oil is produced since 1980, is Prinos at Thassos. Energean, which
has been involved in oil production in Prinos and its neighbouring fields in recent years, achieved
a 20% increase in production by 45% annually. The Prinos Oil Field is the main structure in the
Prinos-Kavala basin686, located offshore in the Gulf of Kavala. The transportation from sea
systems is carried out with a high-pressure pump.2.2.2. Renewable sources
Over the past 50 years, Greece has seen a significant increase in primary energy consumption.
Since 2009, the Greek government has developed a plan for the exploitation of RES. The reason
behind this was the EU’s requirements to reduce greenhouse gas emissions according to its
regulations. From 1975 until today eight Large & 4 Small Hydroelectric Power Stations were
constructed687, with a total power of 1,644.9 MW by PPC. Some of the large Hydroelectric Power
complexes are located at Aliakmona, Araxthos, Nestos, Plastiras and Ladonas. A significant
increase in wind energy is also recorded in Greece as in 2015 wind farms of 156 megawatts were
added and in 2016 another 239 MW. It is worth noting that many initiatives have been planned to
the islands are in addition to their interconnection with the country's network to develop RES
mainly wind turbines, photovoltaics but in some geothermal power688. More specifically, PPC
utilises the sun power in order to produce electric power via the two Photo-voltaic Parks. These
Parks are located on the islands of Kithnos and Sifnos and they are in operation. In fact, the PPC
in Kithnos was created in 1983 and it was the first Park of this kind in Europe. In addition, Greece
has a rich wind potential in several regions of Crete, Peloponnese, Evia and Aegean islands. The
most wind farms exist in these areas consisting of wind turbines. The majority of the production
is done by PPC installations in the relevant regions. However, according to WindEurope's study
of wind power prospects for the five-year period 2018-2022, over 1,300 megawatts of new wind
power will be added to Greece's potential.689It seems that the energy mix in our country is
significantly different from the rest of Europe. This is due to the lack of a smart grind from Greece,
now when this has already begun to make its presence felt in the rest of Europe by interconnecting
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European countries with a high-voltage and continuous-flow electricity grid with a fundamental
focus on the power of RES690.

2.3. Energy consumption and transition
2.3.1. Non-renewable sources
ghe production of natural gas in Greece is almost nil. The Greek gas transmission network
includes the 512 km long main pipeline that starts from the Greek-Bulgarian borders (Sidirokastro)
and ends at Attica with a total length of 779 km691, as well as from both the Greek-Turkish borders
and the liquefied natural gas station on the island of Revythousa, close to Athens. The areas
covered to date with a gas network are Attica, Thessaloniki, Thessaly, areas of East Macedonia and
Thrace as well as an important part of the Peloponnese. Public Gas Corporation S.A (Depa) is one
of the largest natural gas supply companies in Greece, which has signed long-term gas supply
contracts with Russian Gazprom, Turkish BOTAS, and Algerian Sonatrach692. Natural gas
consumption increased rapidly. Law 4001/2011 prepared the basis for the second round of gas
market reforms by transposing the third European Union (EU) Energy Package (Directive
2009/73/EC) into national law693. The country’s only gas storage facility is located at the LNG
terminal on Revithoussa Island. The island has two LNG tanks with a big capacity of storage. Gas
prices in Greece are among the highest in the EU and above the European average. In addition,
gas for industrial consumption is burdened with the highest effective excise duty of 5,4 &/KWh694,
with no relief for energy- intensive industries. Greece’s households paid USD 100 (88.55&) per
megawatt hour for natural gas in 2016. Excluding taxes, Greek retail household prices were the
highest among the International Energy Agency (IEA) member countries. Greece is one of the
EU countries. With the largest energy dependence on oil and gas as it covers almost 100% of its
import needs, with the exception of the very small production of Prinos (2,500 barrels per day).
The country’s main suppliers of oil are Kazakhstan, which accounts for 22% of total imports, Iraq
with 17%, Egypt with 9%, Libya with 2%, and 9% covered in 2014 from other smaller sources. In
2015, imports from Russia decreased by 6% and increased by 9% from Iraq due to the recent
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agreement between the 5+1 forces and Tehran on the Iranian nuclear program695, so it is expected
that shipments of Iranian crude to Greek refineries will be increased. Distillate fuel oil includes
diesel fuel and heating oil. Diesel fuel is used in the diesel engines of heavy construction
equipment696, trucks, buses, tractors, boats, trains, some automobiles, and electricity generators.
Heating oil, also called fuel oil, is used in boilers and furnaces for heating homes and buildings or
for industrial heating. In the first quarter of 2017, Greek consumers paid USD 1,36 (1,20&) per
litre of automotive diesel, over half of which was taxes. This was slightly above average among
IEA member countries. The tax share of the total price has increased for diesel in recent years by
48%.
Gross national electricity consumption in 2016 was roughly 50.1 TWh, including transmission and
distribution losses of about 2.9%. The annual peak load in the interconnected system currently
stands at around 9,082 MW.

2.3.2. Renewable sources
The share of renewables in gross final consumption of energy is one of the headline indicators of
the Europe 2020 strategy. The EU's target is to obtain 20% of energy in gross final consumption
of energy from renewable sources by 2020 and at least 27% by 2030. ghe energy consumption
from renewable sources in Greece increased from 6.9% in 2004 to 13.5% in 2012 and 15.4% in
2015697. Renewable energy consumption in Greece should reach 18% by 2020. While RES
investments seemed to be at a dead- end, a positive step towards promoting renewable energy and
simultaneously alleviating Greek households from their energy poverty was made with the ‘Solarize
Greece’ campaign, initiated by Greenpeace Greece in summer 2015. Overall, the noninterconnected Greek islands reached 23% electricity production by RES in November 2015
mainly with the installation of photovoltaics up to 2 kW in the households of low-income
families698. The subsequent adoption of the ‘Net-metering’ ministerial decision brought sparking
hope for self-consumption of solar energy with rooftop and ground-mounted PV systems. ghere
is no promotion of the construction of the necessary small and large hydroelectric projects. Thus,
2/5 of Greece’s hydrodynamic wealth has been exploited.

2.4. Conclusion
Today, 29% of electricity in Greece is produced from RES, 27% from natural gas and 28% from
lignite. Despite the increase in the use of RES by the remaining European countries, Greece
remains behind although its many potential abilities. The Greek government has already developed
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a plan for the use of RES since 2009 in order to achieve the targets set by the EU. The following
diagram shows the 2020 forecast for 40% of RES, 20% of heat production and refrigeration, 10%
in transport fuels and 20% in total consumption. It is obvious that the plan provides for the
maintenance of lignite use with declining participation and the use of new technologies that reduce
the emissions of pollutants that make life in the surrounding areas difficult. The input of natural
gas into the system will also remain high while wind and hydropower will be increased, as well as
the photovoltaics with the purpose of corresponding to European standards. Greece has an
ambitious renewable energy program that it is possible to be accomplished.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have a direct or indirect impact on the
domestic energy sector?
The Greek Constitution in its 28th article defines that international Agreements and Conventions
signed by Greece are transposed into the domestic law system by ratification in the Greek
Assembly. The rules of International law, when integrated, are considered as superior to domestic
law. In that way, Greece is trying to adopt a legal framework compatible with International Energy
Law. To be precise, “International energy law seeks to locate, synthesise and apply public
international law within the context of energy. Traditionally, the regulation of energy sources and
energy activities was within the exclusive domestic competence of States. The development of
international energy law has been hastened by the increasing globalisation and harmonisation of
energy and resources laws, policies, practices, and markets. Along with energy security concerns,
growing evidence of negative environmental and human consequences of some State and private
energy activities”.699
The most important International Energy Law Convention, which Greece has ratified, is The
United Nations Framework on Climate Change Convention (UNFCC). The UNFCCC, signed in
1992 at the United Nations Conference on Environment and Development, constitutes the
fundamental climate agreement that has provided the platform for most subsequent international
climate agreements. The parties maybe do not undertake substantial obligations but acknowledge
a common threat and promise to cooperate in order to tackle it. The agreement is supplemented
by a series of protocols and amendments imposing progressively more specific and strict
obligations on the parties.
The parties set as a goal to stabilise GHG concentrations in the atmosphere “at a level that would
prevent dangerous anthropogenic interference with the climate system”. Actually, the ultimate
ambitious goal of the convention is to cease the greenhouse gas pollution.700 Greece has also
ratified the Kyoto Protocol of the UNFCC. The Kyoto Protocol is supplementary to the UNFCCC
and sets more binding targets for greenhouse gas emissions reductions. Countries that ratified the
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protocol are committed to reduce greenhouse gas emissions and to deploy renewable energy
sources. The need for energy efficiency through renewable energy sources was also highlighted in
the Paris Agreement.
The first commitment period of the Kyoto protocol ran from 2008 to 2012. Now we are in the
second commitment period, which runs from 2013 to 2020. The parties are obliged to get involved
in the Enhancement of energy efficiency in relevant sectors of the national economy. One
important possibility that the Kyoto Protocol offers is the emissions trading. Emissions trading,
as set out in Article 17 of the Kyoto Protocol, allows countries that have emission units to spare
to sell an excess capacity to countries that are over their targets. 701
Carbon is now traded like any other commodity. This is known as the "carbon market”.
Consequently, the EU published Directive 2003/87 and Greece voted relevant national laws.
Under the UNFCCC, parties are required to submit national GHG inventories, and detailed
descriptions of mitigation policies and projections of the projected impact of these policies on
GHG emissions. The data collected through the UNFCCC have proved important to developing
a scientific understanding of the climate problem. Moreover, in 2015 Parties to the UNFCCC
reached an agreement to combat climate change and to accelerate and intensify the actions and
investments needed for a sustainable low carbon future. This was the Paris Protocol, which regards
insurance of energy savings in order to avoid climate change.
a) The Energy Charter Treaty (1994) constitutes a multilateral framework for energy cooperation.
It promotes energy security through the operation of more open and competitive energy markets,
with concurrent respect of the principles of sustainable development and sovereignty over energy
resources. The Treaty encompasses provisions for trade, by trying for the extension of GATT and
WTO Rules in the field of energy and for an open market, for transit, and specifically for the
finalisation of the disruption of fuel passing, for investments, by protection of the foreign direct
investment, and for dispute resolution, by defining the arbitration between States or between a
State and investors.702
The permanent arbitration of Greek Energy Regulatory Authority (RAE) is considered because of
the relevant provisions of the Treaty. The Protocol on Energy Efficiency and Related
Environmental Aspects (PEEREA) was negotiated, opened for signature and entered into force
at the same time (16 April 1998) as the Energy Charter Treaty. The PEEREA provides its member
countries with a list of good practices and a forum in order for them to publish experiences and
policy advice on energy efficiency issues. Within this forum, attention is paid to such aspects of a
national energy efficiency strategy as taxation, pricing policy in the energy sector, environmentally
and other mechanisms for financing energy efficiency objectives.
b) The International Energy Charter is a political and not binding intention aiming at strengthening
energy cooperation between the states. It encourages States to form efficient energy markets, with
environmental concerns.703
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The Stockholm Declaration was the first massive international effort of States to hamper climate
change. The non-legally binding Final text highlights the obligation of the States to receive
appropriate measures in order to render the environment friendlier to the human. From the whole
spirit of the text, the term of sustainability was proacted for the first time. States and among them
Greece tried to avoid energy sources that in the long term will burden the environment. Having
said that, Greece started to be acquainted with renewable energy sources, although it started to use
more intensively renewable energy sources decades later.704
What is more, Greece actively participated in the setting of Millennium Development Goals, in
New York in 2000. One main Goal is to avoid the situation of having irredeemably spoilt planet
with insufficient sources to its needs.705
The Sustainable Development Goals (SDGs) (or the Global Goals for Sustainable Development,
the 17 Global Goals, the Global Goals or simply the Goals) are a collection of 17 global goals set
by the United Nations General Assembly in 2015. The SDGs are part of Resolution 70/1 of the
United Nations General Assembly: "Transforming our World: the 2030 Agenda for Sustainable
Development". That has been shortened to "2030 Agenda". The n.7 of the SG's defines that “we
can become more energy-efficient and invest in clean energy sources such as solar and wind. That
way we’ll meet electricity needs and protect the environment” and that “we shall ensure access to
affordable, reliable and modern energy for all. 706
When all is said and done, from the careful listing of the information above, the conclusion that
arises is that Greece has been actively involved so far with the shaping of the international
framework for the energy, as she participated in a big number of binding and non-binding
agreements. We could contend that Greece efficiently turned the international law into domestic
law, considering that has voted laws compatible with the international framework, in most cases
through Directives.

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
4.1. Introduction
To begin with the relevant EU law provisions, Directive 2009/28/EC amends and repeals earlier
Directives 2001/77/EC and 2003/30/EC. The aim of this directive is to limit as much as possible
the greenhouse gas emissions and promote cleaner transport by creating a common EU energy
strategy in favour of the use of renewable energy. It sets national targets for every EU country in
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order to determine the overall share of energy from renewable sources and the overall share of
energy from renewable energy in transport707.
To be more specific, the EU seeks to reach the overall target of 20% of renewable energy sources
in gross final energy consumption by 2020 and the target of 10% of energy in the transport
sector708. In order to achieve the above-mentioned purpose, every EU country must adopt a
renewable energy action plan for 2020, in which it shall define the manners under which it will
achieve its national target. Furthermore, the Directive provides a calculation method in order to
define the specific target for share of energy from renewable energy, whilst it sets a standard level
(amounting up to 10%) per Member State as far as the target of energy in the transport sector is
concerned. Regarding the calculated target for share of energy from renewable energy, for Greece
it amounts to 18% for 2020709.
This Directive has been effectively integrated in the national legal system with the adoption of Law
3851/2010. With the adoption of the above stated law, Greece establishes its action plan for
promotion of the use of energy from renewable sources. It sets major commitments, including,
but not limited to the main target for share of energy from renewable energy in gross final energy
consumption is set at 20%710, 2% above the level set by the EU. It also sets targets regarding the
share of renewable energy sources in electricity generation (40%711), in heating and cooling (20%712)
and transport (10%713).
Furthermore, Directive 2010/31/EU targets the construction sector in the EU and aims to
develop the energy performance of buildings, considering the climate and local conditions of each
Member State714. Setting minimum requirements and providing a common framework for
calculating energy performance is the second goal of this Directive715. It also forces Member States
to set minimum conditions for energy performance of new and existing buildings716. A crucial part
of this directive is the anticipation of nearly zero-energy buildings717.
This Directive was implemented in the national legal system with the adoption of the Law
4122/2013. It is worth noting that, according to article 9 par.1 L4122/2013, from 1/1/2021, every
new building must be a nearly zero-energy building and according to par.2 of the same article that
a national plan to increase the number of nearly zero-energy building is approved. Another article
707European

Parliament and Council Directive 2009/28/EC on the promotion of the use of energy from renewable
sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC, [2009], OJ L 140,
5.6.2009, Art. 1.
708 Ibid, Art. 3 par. 1 and 4.
709 Ibid, Annex 1.
710 Law n. 3851/2010 on “Accelerating the development of Renewable Energy Sources in order to tackle climate
change and other provisions concerning the executive jurisdiction of Ministry of Environment, Energy and Climate
Change”
(In
Greek:
“[zn }xxr}n ~x}W}r}vzμ}dxt}[}otvzrtzrx}r}zμvzxx{|zμrz{pr||rtp{rzn||vuzrn~vz
vyoμrrrμuzxr h tvq dvzsn||}, [}otvzr{rz_|zμrz{pW||rtp”), Art. 1 par. 3a.
711 Ibid, Art. 1 par.3b.
712 Ibid, Art. 1 par 3c.
713 Ibid, Article 1 par.3d.
714 European Parliament and Council Directive 2010/31/EU on the energy performance of buildings, OJ L 153,
18.6.2010, Art. 1 par.1.1.
715 Ibid, Art. 1 par.2a.
716 Ibid, Art. 1 par.2c.
717 Ibid, Art. 9 U.
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that it is worth mentioning is article 10 L4122/2013 that establishes financial and other incentives
in order to promote energy efficiency of new and existing buildings.
Besides, Directive 2012/27/EU, also known as the Energy Efficiency Directive, adopted by the
EU on 25 October 2012. It regulates a European plan for the promotion of Energy Efficiency
within the borders of the Union with the main purpose of guaranteeing the European target of
20% for 2020 on energy efficiency and ensuring further development on the energy sector in the
future718. It has been incorporated in the Greek legal system in 2015, with the Law 4342/2015.
Directive 2018/844/EU, that has recently been adopted, amends Directive 2010/31/EU and it
also constitutes the next step to Directive 2012/27/EU because it contributes to the fulfilment of
energy efficiency targets of EU that were established with the previously mentioned directive.
More specifically, according to Directive 2018/844/EU each member state should develop a longterm renovation strategy “to support the renovation of the national stock of residential and non-residential
buildings, both public and private, into a highly energy efficient and decarbonized building stock by 2050”719. This
directive has not been integrated within Greek legal system, whereas Greece ought to fulfil the
incorporation procedure by 10 March 2020720.

4.2. Environmental Branch
In addition to the Directives regulating energy issues in EU level, a great variety of environmental
issues have been addressed and, thus, regulated through the adoption of relevant EU Directives.
Besides, many of them include specific provisions related to the utilisation of renewable energy
sources.
Commencing with the latest one, Directive 2014/89/EU for the establishment of a framework
for maritime spatial planning, which is a state activity inextricably interwoven with the protection
of the environment, contains a specific provision on the relation between spatial planning, as an
activity of environmental interest, and the production of energy from renewable sources.
Particularly, it is provided that, when exercising activities of maritime spatial planning, member
states shall guarantee the spatial and temporal distribution of activities and uses, by thoroughly
considering the capabilities on producing energy from renewable energy sources721. The Directive
above mentioned has been already incorporated in Greek internal legal order, by enacting Law N.
4546/2018.
Concerning the incorporation of major EU Environmental Directives within the Greek legal
order, Law No. 4042/2012 integrates Directive 2008/98/EC, which functions as the common and
comprehensive response to the issue of wastes. Although it does not include any specific provision
regarding renewable energy sources per se, the Directive, as well as the Greek Law, puts emphasis
718European

Parliament and Council Directive 2012/27/EU on energy efficiency, amending Directives 2009/125/EC
and 2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC, OJ L 315, 14.11.2012, Art. 1, par. 1.
719 European Parliament and Council Directive 2018/844/EU amending Directive 2010/31/EU on the energy
performance of buildings and Directive 2012/27/EU on energy efficiency, OJ L 156, Art. 2a par. 1.
720 Ibid, Art. 3.
721 European Parliament and Council Directive 2014/89/EU on establishing a framework for maritime spatial
planning, OJ L 257, 28.8.2014, Art. 8, Law n. 4546/2018 on “Integrating within national legislation Directive
2014/89/EU” (In Greek: [}μnx x} v||x}z{p }μyvqr xcuxtqr 2014/89/[[ «vq yvqv |rzq
tzr  yr|nz r~z{ vuzrμ» {rz n||v uzrn~vz), Art. 8.
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on the recovery722 and, hence, re-use of waste materials, which in practice may function as an
alternative way of producing renewable energy.
Furthermore, Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and
flora, well-known for establishing “Natura 2000” Network, as well as Directive 2009/147/EC on
the conservation of wild birds, have been both incorporated in the Greek Legal order through the
adoption of Ministerial Decisions or Joint Ministerial Decisions. Specifically, the former has been
incorporated via Joint Ministerial Decisions 33318/3028/11-12-1998 and 14849/853/[103/4-42008, whilst the latter, initially by enacting Ministerial Decision 414985/29-11-85, which has been
afterwards amended by Joint Ministerial Decisions numbered as 37338/1807/E.103/1-9-10
and8353/276/[103/17-2-2012. Nevertheless, the establishment of renewable energy production
systems, such as wind-energy parks, full of wind-energy producers, constitute a great
environmental threat, since wild fauna and, especially birds, are endangered when flying723. In light
of the aforementioned Directives, as well as the provision of Article 24 of the Greek Constitution,
which guarantees the environmental protection as a state’s obligation and a person’s right, any
effort regarding spatial planning of renewable energy sources establishments requires a previous
thorough study on the environmental impact724 of such an establishment in an area where many
birds are residing, either permanently or as a transit place.
The EU regulatory framework that has been implemented by Greece is the following: For the
proper function of the Union market, there is Directive 2009/73/EC of the European Parliament
and of the Council of 13 July 2009 concerning common rules for the internal market in natural gas
and repealing Directive 2003/55/EC. Moreover, directive 2009/72/EC of the European
Parliament and of the Council of 13 July 2009 concerning common rules for the internal market
in electricity and repealing Directive 2003/54/EC. Both of them were implemented properly in
the Greece’s legal system with law 4001/2011. With directive 2003/796/EC of 11 November 2003
on establishing the European Regulators Group for Electricity and Gas, the Regulatory Authority
for Energy (RAE) was created in Greece. Furthermore, there are three commission regulations.
Regulation No 713/2009 of the European Parliament and of the Council of 13 July 2009 that
established an Agency for the Cooperation of Energy Regulators that was based on directive
2003/796/EC and helped to establish a common policy among RAEs. In addition, Regulation No
714/2009 of the European Parliament and of the Council of 13 July 2009 that set the conditions
for access to the network for cross-border exchanges in electricity and repealing Regulation No
1228/2003 that had previously set the rules and conditions for access in that network. Finally,
Regulation No 715/2009 of the European Parliament and of the Council of 13 July 2009 that set
conditions for access to the natural gas transmission networks and repealing Regulation No
European Parliament and Council Directive 2008/98/EC on waste and repealing certain Directives (“Waste
Directive”), OJ L 312, 22.11.2008, Art. 6.
723 Newspaper “Ta Nea”, “WWF: Warning on the Dangers Posed because of the incorrect establishment of windenergy
parcs”
(In
Greek:
“WWF:
_rμr}n{z{z}u} tzrxμxypvt{rnrx}rz|z{}n{}”),
<https://www.tanea.gr/2018/10/05/science-technology/wwf-kampanaki-kindynou-gia-ti-mi-orthi-egkatastasi-tonaiolikon-parkon>, accessed 23 February 2019.
724aichalisPapageorgiou, “The legal regime concerning Renewable Energy Sources in Constitutional, European and
International Law, the common legislation and the right to found an Energy Partnership” [2018], Newspaper of
Administrative Law (Greek Legal Magazine) 5/2018, p. 615-636.
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1775/2005 that previously set the conditions for access in that network. Greece is following all
these three regulations properly and had no warning for breaking them from European
Commission.
For the security of the energy supply, there are three directives. The first one is Council Directive
2004/67/EC of 26 April 2004 concerning measures to safeguard security of natural gas supply
that was harmonised in the Greek legal system with RAE decision 589/2016. Later this directive
was repealed by Regulation No 994/2010 of the European Parliament and of the Council of
20 October 2010 concerning measures to safeguard security of gas supply after the Russia-Ukraine
situation that effected the gas supply in European Union member states. There is also Directive
2005/89/EC of the European Parliament and of the Council of 18 January 2006 concerning
measures to safeguard security of electricity supply and infrastructure investment, which was also
harmonised properly by Greece. Finally, there is Council Directive 2009/119/EC of 14 September
2009 that imposes an obligation on Member States to maintain minimum stocks of crude oil
and/or petroleum products and was implemented in Greece’s legal system with law 4123/2013
after a letter of formal notice was sent by European Commission.725
Concerning the energy market, the first EC directives was 91/296/EC for the transit of natural
gas through big networks and 90/377/EC for Transparency of gas and electricity prices that was
replaced by 2008/92/EC concerning a Community procedure to improve the transparency of gas
and electricity prices charged to industrial end-users’’. For a long time, directive 2003/55/EC of
the European Parliament and of the Council of 26 June 2003, that was about common rules for
the internal market in natural gas and repealed Directive 98/30/EC, set the main rules for the
access in the energy market. Later it was replaced by directive 73/2009 of the European Parliament
and of the Council of 13 July 2009 ‘concerning common rules for the internal market in natural
gas and repealing Directive 2003/55/EC’. Greece implemented this directive in its system with
law 4001/2011 and later modified that law with law 4336/2015 in order to be properly
implemented. The taxation is the energy market is mainly done by Council Directive 2003/96/EC
of 27 October 2003 ‘restructuring the Community framework for the taxation of energy products
and electricity’, that was implemented in Greece’s legal system with the modification of law
2960/2001.
Concerning the protection of the environment from the careless use of energy there are four
directives. The Directive 2009/31/EC of the European Parliament and of the Council of 23 April
2009 on the geological storage of carbon dioxide that amended Council Directive 85/337/EEC,
European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/35/EC,
2006/12/EC, 2008/1/EC and Regulation No 1013/2006. Article 31 of the Common Ministerial
Decision 48416/2011 implemented this directive in Greece’s legal system. The Commission had
launched infringement proceedings for either absence of or incomplete communication of
transposition legislation for Directive 2009/31/EC against Greece with letters of formal notice
sent on 18 July 2011.726 Greece responded to the letter of formal notice by letter of
<https://ec.europa.eu/energy/en/september-2014-belgium-luxembourg-latvia-netherlands-and-slovenia-arecalled-upon-comply-eu-rules>.
726 <http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2011-008803&language=GA>.
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20 September 2011. Secondly, there is directive 2003/87/EC of the European Parliament and of
the Council of 13 October 2003 on establishing a scheme for greenhouse gas emission allowance
trading within the Community and amending Council Directive 96/61/EC. European
Commission pursued legal action against Greece for breach of European Law by not following
directive 2003/87/EC.727 In 31st of March 2011, the Greek Greenhouse Gas Emissions Trading
Scheme Registry resumed operation.728 This directive was later modified by Directive 2009/29/EC
of the European Parliament and of the Council of 23 April 2009 to improve and extend the
greenhouse gas emission allowance-trading scheme of the Community. Thirdly, there is directive
2013/30/EU of the European Parliament and of the Council of 12 June 2013 on safety of offshore
oil and gas operations. Greece harmonised its legal system with the directive after a letter of formal
notice from European Commission with law 4409/2016.729 Finally, there is directive 2010/75/EU
of the European Parliament and of the Council of 24 November 2010 on industrial emissions.
European Commission has initiated the procedure for penalty enforcement to Greece for breaking
European Law set by directive 2010/75/EU by not shutting down the lignite stations that do not
have the qualifications set by this directive.730
The first EC directive on renewable energy sources was 2001/77/EC on the promotion of
electricity produced from renewable energy sources in the internal electricity market. Greece
implemented this directive in its legal system with the 3468/2006 law, after Greece received letter
of formal notice from European Commission for not taking efficient measures to promote
renewable energy.731 Before the 3467/2006 law the legal system that existed could be characterised
as complex, full of contradictions and extremely slow on providing licenses for renewable energy
projects. With this law, the complexities and contradictions remained but the time needed for the
whole process was significantly smaller.732 However, for the first time in Greece national legislation
there were goals implemented that aimed for a 20,1% of electricity coming from RES by 2010 and
29% by 2020. The 2004/8 directive was implemented in the national legal system with the
3734/2009 law.
The next directive was 2009/28/EC on the promotion of the use of energy from renewable
sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC. With
law 3851/2010 and 4062/2012, which modified 3468/2006, Greece fully implemented the EC
directive, even though the law was passed after the implementation deadline (5/12/2009). This
directive helped to simplify the process of renewable energy project’s licensing and set the new
goal of 18% energy usage coming from renewable energy sources by 2020. Law 4062/2012
implemented the directive 2009/30/EC 2 years after he harmonisation deadline (31/12/2010)
regarding the specification of petrol, diesel and gas-oil and introducing a mechanism to monitor
and reduce greenhouse gas emissions. Directive 2010/31/EU of the European Parliament and of
<http://europa.eu/rapid/press-release_IP-05-43_en.htm>.
<https://kalaw.gr/reoperation-of-the-greek-greenhouse-gas-emissions-trading-scheme-registry-under-newterms-of-use/>.
729 <http://europa.eu/rapid/press-release_MEMO-16-319_en.htm>.
730
<https://energypress.gr/news/diadikasia-kyroseon-xekinaei-i-komision-gia-ti-synehisi-leitoyrgias-toy-aisamyntaioy-para-ti>.
731 <http://europa.eu/rapid/press-release_IP-06-429_el.htm>.
732 Zq{rz x [}otvzr ]. in{x 2016 pages 154-156.
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the Council of 19 May 2010 on the energy performance of buildings was implemented with law
4122/2013.
Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on
energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC was implemented with law 4342/2015 that included the
modification that directive 2013/12/EU made to directive 2012/27/EU. Concerning last
directive, European Commission send letter of formal notice to Greece and 14 other countries on
January 2019 requesting from them to harmonise their laws properly in order to achieve the 20%
goal by exploiting their renewable energy sources with greater efficiency.733 Immediately after the
letter of formal notice, Greece send to European Commission the National plan for energy and
climate that explains the national goals and strategies in order to achieve the 20% that directive’s
2012/27/EU renewable energy goals.734

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
According to Article 104c (11) of the Maastricht Treaty of 1992 (see also Article 260 of the Lisbon
Treaty of 2009), the Court develops new case law encouraging the Member States to comply
immediately with Community law, or else the Council may decide “to impose fines of appropriate
size”. The said power of the Council was never carried out until the year 2000. It was then that the
European Court of Justice (from now on Court) imposed a penalty on a Member State for failure
to comply with one of its previous judgments. The case was that of Kouroupitos landfill and the
Member State in question was Greece. However, this case is in no way unique. The following
analysis will include a brief report of the disputes on environmental issues in which Greece was
involved as a defendant party before European and International judicial bodies.

5.1. Disputes before the European Court of Justice
The Hellenic Republic has violated EU Directives on multiple domains, such as land- fills, waste,
conventional and renewable energy resources, pollution and conservation of natural habitats and
of wild fauna and flora.

5.1.1. Landfills
Greece has a rich history of disputes before the Court regarding the unlawful operation of landfills,
the most important of which being that of Kouroupitos735. In 1987, a complaint drew the attention
of the Commission concerning the uncontrolled waste disposal in the river Kouroupitos. In April
1992, the Court ruled that Greece had in- fringed two EU waste Directives by not ensuring that
toxic waste was disposed with- out endangering human health and without harming the
<https://energypress.gr/news/proeidopoiitiki-epistoli-tis-epitropis-stin-ellada-gia-ti-metafora-tis-odigias-giatin>.
734 <http://ecopress.gr/?p=17490>.
735 Paul Wenneras, The Enforcement of EC Environmental Law (Oxford University Press 2007).
733

227

ELSA RENEWABLE ENERGY REPORT

environment736. That judgment had still not been complied with eight years later, and Greece was
subsequently ordered by the Court to pay penalty payments until the situation had been rectified737
. Nearly 20 years after its first letter of complaint, on 24 February 2006, the Commission brought its
third case against Greece about Kouroupitos, since the site had not yet been decontaminated and
kept on posing risks to human health and the environment, although the unlawful disposal of
waste eventually stopped738 .However, the European Commission decided to discontinue the
proceedings on 27 August 2008 according to the Article 148f of the Rules of Procedure of the
Court of Justice, explaining that Greece began conforming to its obligations after the said
proceeding.
In the Pera Galini case, in 2000, the Commission noted that according to an inspection carried out
by the competent authorities in 1998, the functioning of the Pera Galini landfill site was a source
of environmental pollution and entailed risks for the health of the local population. That led the
Court to rule against Greece in 2004739 Ten years later, in 2014, the Court ruled once more against
the country on the grounds of failure to close down a landfill in Kiato despite repeated warnings
and its unlawful operation since 2002740 Recently, another Greek landfill captured the interest of
the Court, this time in Temploni, resulting in another ruling against Greece in 2017741

5.1.2. Waste
In 2004, the Court held that Greece had failed to fulfil its obligations under Directive 91/271/EEC
concerning urban wastewater treatment, by not taking the measures necessary for the installation
of a collecting system for urban wastewater from the Thriasio Pedio area742. Nevertheless, Greece
failed to comply with the said judgment, which led to a second conviction of the country on the
grounds of an infringement of Article 260(1) TFEU and a financial penalty was thus imposed743
The same Directive was breached in 2007, when 24 agglomerations were found to lack the said
systems744 Greece failed once again to comply, which lead to a second ruling745 The same happened
in a case from 2009.746 Greece breached the aforementioned Directive again in 2017747. Moreover,
an omission to act in accordance with Directive 2000/59/EC on port reception facilities for shipgenerated waste and cargo residues was followed by an- other judgment by the Court.748

Case C-45/91 Commission v Greece [1992] ECR I-2525.
Case C-387/97 Commission v Greece [2000] ECR I-5092.
738 Case C-112/06 Commission v Greece [2008].
739 C-420/02 Commission v Greece [2004] ECR I-11183.
740 Case C-677/13 Commission v Greece [2014].
741 Case C-202/16 Commission v Greece [2017].
742 Case C-119/02 Commission v Greece [2004].
743 Case C-328/16 Commission v Greece [2018].
744 Case C-440/06 Commission v Greece [2007] ECR I-145.
745 Case C-167/14 Commission v Greece [2015].
746 Case C-286/08 Commission v Greece [2009] followed by Case C-584/14 Commission v Greece [2016].
747 Case C-320/15 Commission v Greece [2017].
748 Case C-81/07 Commission v Greece [2008] ECR I-48.
736
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5.1.3. Conventional and Renewable Energy Resources
According to an early judgment of the Court, Greece did not define the policies or strategies for
progressively upgrading the steam and gas turbine units of the power station operated by the Public
Electricity Undertaking and thus violated Directive 84/360/EEC on the combating of air
pollution from industrial plants.749 A second case concerned the non-compliance with Directive
2002/91/EC on the energy performance of buildings,750 while in a third one Greece failed to
report to the Commission all input data and assumptions used for the calculations of costoptimal levels of minimum energy performance requirements751 The Hellenic Republic failed
additionally to comply with Directive 2006/66/EC on batteries and accumulators and waste
batteries and accumulators,752 as well as with Directive 2005/32/EC, which establishes a
framework for the setting of eco-design requirements for energy-using products.753

5.1.4. Pollution
In the case of Lake Koroneia, the Court decided against Greece.754 Despite being a NATURA
2000 site protected under the EU Birds and Habitats Directives, the lake is affected by heavy water
abstraction and is seriously polluted from agricultural activities, industry and towns in the
surrounding area. The Court ruled that Greece has in- fringed Directive 92/43/EEC on the
conservation of natural habitats and of wild fauna and flora, along with Directive 91/271/EEC
concerning urban wastewater treatment. What’s more, noise is no less a pollutant than the toxic
chemicals in the environment; it is becoming an increasingly widespread and serious source of
discomfort and danger. In a case surrounding this issue, Greece failed to comply with Directive
2000/14/EC on the approximation of the laws of the Member States relating to the noise emission
in the environment by equipment for outdoor use.755

5.1.5. Conservation of wild Habitats and of Wild Fauna and Flora
In a recent case, the Court found that the Greek authorities tolerated the continued operation of
a landfill located within the National Marine Park of Zakynthos that was already overfull for more
than five years and consequently endangered the sea turtle species of Caretta-Caretta that
lays its eggs in close proximity of the landfill.756 It is noteworthy that Greece was already
convicted on the issue of inadequate protection of the sea turtle Caretta-Caretta a decade before
the judgment.757 A more recent ruling concerned the omission of the Greek State to take effective
measures against the urban development near the coastline of Kyparissia that disturbed the same
species.758 A similar judgment was published about the inadequate protection and disturbance
Case C-364/03 Commission v Greece [2005] ECR I-6162.
Case C-342/07 Commission v Greece [2008] ECR I-7.
751 Case C-160/16 Commission v Greece [2017].
752 Case C-512/09 Commission v Greece [2010.
753 Case C-169/09 Commission v Greece [2010].
754 Case C-517/11 Commission v Greece [2013].
755 Case C-352/02 Commission v Greece [2003] ECR I-5652.
756 Case C-600/12 Commission v Greece [2014].
757 Case C-103/00 Commission v Greece [2002] ECR I-1163.
758Case C-504/14 Commission v Greece [2016].
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of a viper species in Milos.759 It is also worthy of mention that Greece has violated twice the
Directive 79/409/EEC on the conservation of wild birds.760

5.2. Disputes before the European Court of Human Rights
There have been two important rulings from the European Court of Human Rights (from now
on ECtHR) on the matter in question involving Greece: Kyrtatos v Greece and Papastavrou and
Others v Greece. The former is a case regarding the violation of Article 8 ECHR.761 The two
applicants owned real property that included a swamp. The town-planning authority issued
building permits in the area based on a previous decision by the prefect, which lead the applicants
to lodge an application to the Supreme Administrative Court for judicial review of the prefect’s
decisions and the building permits. The Supreme Administrative Court ruled in favour of the
applicants and revoked the building permits, concluding that the concerned areas are protected
under the Greek Constitution. Nonetheless, the prefect continued to issue permits in the same
area. The applicants complained then to the European Commission of Human Rights that the
urban development on the area of concern contributed to the destruction of their physical
environment in such a way that it led to violating their right to respect for private and family life
under Article 8 of the ECHR. The ECtHR dis- missed their appeal explaining that an Article 8
claim requires a “harmful effect” rather than just the “general deterioration of the environment”.
The noise, lights and other effects of the illegal urban developments did not suffice for a violation
of Article 8, for they did not reach a certain threshold of severity. This case is of significance, as it
reaffirms that Article 8 protects the environment only when there is a direct effect on the rights
of an applicant. The latter case concerns a violation of Article 1 of Protocol No. 1 to the ECHR.762
The applicants were involved in a long-standing dispute with the State concerning the ownership
of land. In 1994, the prefect decided to extend reforestation in Attica in a region that included the
disputed land. The applicants challenged the prefect’s decision in the Supreme Administrative
Court, but their appeal was dismissed. The applicants then alleged a violation of Article 1 of
Protocol No. 1 (protection of property) in that their property had effectively been expropriated
with- out their being paid any compensation. The ECtHR ruled that the dismissal of the applicants’
appeal confirmed a failure of the Greek State to protect the property owners’ right adequately. The
Court ruled unanimously that there had been a violation of Article 1 of Protocol No. 1 to the
Convention and that the question of just satisfaction was not ready for decision.

5.3. Disputes before the WTO
There has been only one dispute involving Greece on environmental issues before the WTO.763
More precisely, multiple EU countries, including Greece and Italy, have adopted renewable energy
feed-in tariff programs. In November 2012, China filed a request for dispute consultation in the

Case C-518/04 Commission v Greece [2006] ECR I-42.
Case C-293/07 Commission v Greece [2008] and Case C-259/08 Commission v Greece [2009].
761 Kyrtatos v Greece (2003) ECHR 2003-VI.
762 Papastavrou and Others v Greece (2003) ECHR 2003-IV.
763 WT/DS452.
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WTO, in which it challenged the FIT programs under Articles I and III of the GATT, Article 2
of the TRIMs Agreement, and Article 3 of the SCM Agreement. Japan requested to join the
consultations shortly after China filed its request. Nonetheless, no agreement has yet been
reached.

5.4. Conclusion
It has been made evident from the plethora of the case law mentioned above that Greece has not
been proven very effective in keeping up with environmental-friendly policies. However, according
to the State of the Environment Report (SoER) for Greece for 2018, the state of nature and
biodiversity in Greece is rather satisfactory compared to the rest of the EU, and the country
has made significant progress.764 A considerable reduction of the ecological and carbon footprint
mark the recent years. The significant increase of the marine protected areas included in the
NATURA 2000 network is a positive advancement as well, while the newly established forest maps
will hopefully assist the monitoring and protection of Greek forests. Lastly, with the recently
adopted Law 4519/2018 the status of protection, conservation and management of Greek
Protected Areas is expected to improve after years of political inertia and under pressure from the
EU, whereas the new Recycling Law 4496/2017 was a very important positive intervention which
explicitly established the obligation to separately collect the four waste streams (paper, glass,
metals, plastics) and introduced control mechanisms.

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available
Greece has three main goals regarding energy policy. The first priority is to safeguard and manage
energy resources in a manner, which secures the smooth, uninterrupted and reliable supply of the
nation’s energy needs and access for all users to affordable, secure energy. The second objective is
to secure energy stocks, through alliances and alternatives energy sources and routes in order to
ensure the supply of the domestic market and protect consumers in the case of emergencies. The
third objective is the viable and sustainable development of the energy sector from the stage of
production to the end-use while protecting nature and safeguarding the environment.
Traditionally, the country's energy policy was directed to the production of energy from nonrenewable sources, particularly in the case of electricity generated from minerals and mainly from
lignite. In particular, Greece is energy dependent on the import of oil, which accounts for 54%
(2014) in total primary energy consumption, a percentage of the largest in the EU. As far as gas is
concerned, in 2014 the country participated with 10% in primary energy consumption and
followed the general trend of energy consumption with a significant drop in recent years. On the

State of the Environment Report (SoER) for Greece for 2018 published by the National Centre for the
Environment and Sustainable Development (NCSD-EKPAA).
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other hand, in Greece, there are no nuclear power plants and nuclear energy is not considered as
an option in the near future.
At the same time, Greece has a high potential for exploiting RES technologies in all sectors of
final consumption as well as for electricity generation. This potential for electricity production in
the last few years and especially from 2006 onwards, attempts to optimally exploit it by adopting
a series of changes in the institutional framework of licensing and use of RES systems, but also
with the use of the necessary financial instruments. Thus, in the production of electricity in Greece,
the dominant fossil fuel used is lignite (~ 40%), followed by natural gas (~ 36%) and RES by about
20%.
According to Eurostat, Greece ranked 16th among the 28 member countries of the EU, based on
the share of RES in gross final energy consumption in 2016. This percentage for the country is
estimated by Eurostat to reach 15.2% in 2016 when the European average for the same year
reached 17%.
However, in the last years due to the ratification of Community legislation a national legislative
framework has been developed around Renewable Energy Sources. The legal framework
distinguishes RES from non-renewable sources of energy at the production stage, and there is no
specific reference to consumption. Following the Law 1559/85 "Regulation of Alternative Energy
and Specialty Issues in Conventional Fuels and Other Matters", which was the beginning of the
introduction of Renewable Energy Sources in Greece, the following legal framework has been
established:


Law 2244/1994 "Regulation of electricity generation from renewable energy sources and
conventional fuels and other provisions".



Law 2773/1999 "Liberalization of the Electricity Market Regulation of Energy Policy
Issues and Other Provisions": This law, almost two years after the corresponding
Community Directive (96/92 / EC), incorporates several parts of it.



Law 2941/2001 "Simplification of procedures for the establishment of companies,
licensing of Renewable Energy Sources.



Law 3468/2006 "Production of Electricity from Renewable Energy Sources and
Cogeneration of High-Performance Electricity and Heat and other provisions".



Law 3851/2010 "Accelerating the Development of Renewable Energy Sources for
Combating Climate Change and Other Provisions in the Field of Competence of the
Ministry of Environment, Energy and Climate Change".
Ministerial Decision 19598 (Government Gazette B'1630 / 11.10.2010), the national targets for
the penetration of RES by 2020 (revised every two years) were defined: i) Participation of electricity
of electricity produced from RES in gross electricity consumption of at least 40%. (ii) Participation
of energy produced from RES in the final energy consumption for heating and cooling of at least
20%. (iii) Participation of energy produced from RES in final energy consumption in transport by
at least 10%.
Greece has also legal framework about prosumers. Consumers have the ability of solar energy
production by - individuals. The energy is fed into the system while the contract is made with the
public electricity service.
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Greece has no nuclear power plants and no intention to build any in the near future. The focus on
activities considered by the Convention on Nuclear Safety is on the environmental and health
consequences of nuclear accidents in nuclear power plants of neighbouring countries.
There is, however, one nuclear research reactor (in extended shutdown since 2014) and one subcritical assembly. The five MW pool-type reactor is operated by the Institute of Nuclear and
Radiological Sciences and Technology, Energy and Safety of the National Centre for Scientific
Research (NCSR) “Demokritos”. The sub-critical assembly is operated by the Atomic and Nuclear
Physics Laboratory of the Aristotle University of Thessalonica. Radioactive waste originating from
medicine, research and industry is classified as low level. Regarding nuclear medicine and research
laboratories, since the waste concerned has short half-lives, it is stored in situ until it has decayed
and can be released. Intermediate-level waste may eventually exist in the legacy waste connected
with the operation and/or decommission of the research reactor. An interim storage facility and a
waste treatment facility are operated by NCSR “Demokritos”. Although there is no framework act
dealing comprehensively with the different aspects of nuclear energy, there are various laws,
decrees and regulations of a more specific nature governing several aspects of nuclear activities.
A primary energy product is extracted or captured directly from natural resources, such as crude
oil, firewood, natural gas or coal. Secondary energy products (such as electricity or motor gasoline)
are produced because of a transformation process, either from a primary or from a different
secondary energy product. This transformation processing is very likely to cause environmental
damage and therefore Greece has integrated with Presidential Decree 148/2009 the Basic
Community Directive 2004/35 on Environmental Liability.
Directive 2004/35 / EC establishes a common framework at European level for the
implementation of environmental liability based on the polluter pays principle. The purpose of the
Directive is to prevent, and remedy environmental damage caused by the activities of:


Protected species and natural habitats, in accordance with Directives 79/409 / EEC and
92/43 / EC



Water according to Directive 2000/60 / EC


Soil when the infection poses a serious risk to human health.
Environmental liability and its take-back by responsible operators is applicable to environmental
damage (or imminent threat thereof) caused by their professional activities as identified in the
relevant Annex III of the Directive and there is a causal link between the activity and of the damage
caused.
The framework set by Directive 2004/35 / EC on liability by responsible operators aims at
preventing or rectifying environmental damage by adopting preventive or rehabilitation measures,
respectively. In the event that an imminent threat of environmental damage is recorded or when a
damage is caused, the Competent Authority as defined in the Directive, among others;


obliges the operator to take appropriate preventive or remedial measures or



the Authority itself takes appropriate preventive or remedial measures and then recovers
from the operator the remediation costs resulting from the implementation of the
measures.
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Directive 2004/35 / EC also provides that natural and legal persons affected or having a legitimate
interest, as well as non-governmental organisations (NGOs) in which a legitimate interest is
recognised, may submit requests for remedial action to the Competent Authority.
Apart from the legal framework, many companies implement environmental policies. For example,
one of the largest producers of energy products, HELLENIC PETROLEUM, aims at reducing
both air emissions and waste generated, through specific actions, such as maximising the use of
gas fuels, the use of cleaner fuels and the implementation of advanced technologies in the
production process. In 2014, at the three Group’s refineries, the most significant air emissions for
the oil sector were reduced by up to 16%.
In conclusion, the Greek legal system has introduced legal measures for the establishment,
precaution and promotion of RES as a means of production instead of the traditional forms of
energy product processing. Moreover, as the main concern of the country is the protection of the
environment, Greece has introduced specific legislation to prevent any form of damage.

Step plan for RES power plants in Greece
Task

Arrangement of land use /
ownership rights

Necessity

In any case

if peak capacity reaches at least
5 MW

Period

Within approx. 30
days, for period of
2(+2) years

territorially
competent district
office, named
RAE
(example)

In any case

Network access agreement
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territorially
competent land
registry office,
named RAE
(example)

In any case

Construction permit

Aggregate small power plant
license

Competent
authority /
contracting
party (if any)

21 days

regional DSO

-

National Energy
and Public Utility
Regulatory
Authority, called
RAE

Construction

In any case

Ministry of
Environment

Balance network agreement

-

-

30 days

-
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Operational agreement
Notification on the proposed
installation and the intended
starting date of commercial
operation

-

-

In any case

RAE

-

-

Network use agreement

-

-

-

Separate permission for
operation

In any case

-

-

In any case

RAE

Notification on the fact of
installation and the start of
commercial operation
Occupancy permit

In any case

25 years

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Undoubtedly Greece’s geostrategic position led its participation in crucial international institutions
with advanced environmental and energy policy, such as the EU, IEA, EEA, IMPEL,765
UNFCCC766 etc., which safeguard the fundamental principles of precaution, prevention and
rectifying pollution, also concentrated into the polluter pays principle.767 Specifically, Greece has
adopted multiannual -global768 and sub-regional769- environmental strategies for the consolidation
of environmental sustainability, e.g. inter alia SDS; EAPs; SEAs; EIAs770 and Regulatory Fitness
and Performance programs (ReFit). The EU’s strategic umbrella771 focuses on the overall quality
of life by fostering prosperity, environmental protection and social cohesion. In 2013 Greece
<https://www.impel.eu/impel-intensifies-links-with-greek-authorities/>.
UNSG’s Report, Resilient People, Resilient Planet: A future worth choosing, 2012.
767 Articles 11 and 191 to 193 of the Treaty on the Functioning of European Union, European Council; Single
European Act, 1987; Treaty of Maastricht, 1993; Treaty of Amsterdam, 1999;Treaty of Lisbon, 2009.
768‘’Rio+20’’ Conference, 2012; The Paris Agreement ,2012; 10th Conference of the Parties to the Convention on
Biological Diversity, held in Nagoya (Japan),2010;Gerda Falkner, The EU’s Decision Traps, Oxford University Press,
pp.114-130; Helen Wallace, Mark A. Pollack, Alasdair Young, Policy-making in the European Union, 7th Edition,
Oxford University Press, pp.170-190.
769Malta Political Declaration regarding the Clean Energy for EU islands, 18/5/2017; Greece’s National Reporting to
the 14th and 15th Sessions of the Commission for Sustainable Development of the UN, UNCSD 15, pp.25-45.
770European Parliament, Directive 2014/52/EU (16/4/2014); Directive 2011/92/EU.
771European Commission, Com(2011) 571 final communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions, Roadmap to a
resource efficient Europe, sec(2011) 1067 final, ; sec(2011) 1068 final; , recommendation of the European Parliament
and of the Council of 4 April 2001 providing for minimum criteria for environmental inspections in the member states
(2001/331/ec). European Commission, COM(2009) 400 ,Final communication from the commission to the
European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions,
Mainstreaming sustainable development into EU policies: 2009 Review of the European Union Strategy for
Sustainable Development.
765
766
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ratified the European Council’s and Parliament’s 7th EAP for the period up to 2020,772 which
established major environmental objectives, including: protection of nature; stronger ecological
resilience; and sustainable, low-carbon growth.

7.1. IEA and Greece’s compliance
Since its membership in 1976, Greece has adopted RES initiatives, which are also included in the
2030 EU Energy and Climate Framework773. Thanks to feed-in-tariffs, the impressive investment
in wind774 and solar PVs; the reduction of GHG emissions and the potential for geothermal energy
have overachieved IEA’s targets. IEA urges the national authorities to accelerate the regulations
for the completion of the old programs and the support of new ones775.

7.2. National environmental authorities
Energy policy is charged in various national instruments, each of which responsible for specific
tasks. Initially, the overall policy design and legislative framework for renewable energy are charged
in the Ministry of Environment and Energy. In addition, the Regulatory Authority for Energy
(RAE) is responsible for carrying out competitive renewable energy source auctions and has
established a GeoPortal for all renewable energy source projects in Greece that either have been
granted a production licence or have applied for a production licence. The market operator
(LAGIE) is the counterparty of renewable energy source and co-generation and the administrator
of the renewable energy sources (RES) and combined heat and power (CHP).
Regarding the transmission systems development and RES connection, the main authority is the
Independent Power Transmission System Operator (ADMIE), whereas the Hellenic Electricity
Distribution Network Operator (HEDNO) facilitates grid development and connection of
renewable energy, participating as a counterparty of RES producers for compensation and the
administrator of the RES registry for the non-interconnected islands (NIIs). According to the
fields of research and analysis, the Centre for Renewable Energy Sources and Saving (CRES)
supports individual projects and drafts scenarios for the amelioration of environmental and
economic potentials.776

772Decision

no 1386/2013/eu of the European Parliament and of the Council of 20 November 2013 on a general
union environment action programme to 2020 ‘living well, within the limits of our planet’. European Council of 8th
and 9th March 2007, 10th Conference of the Parties to the Convention on Biological Diversity, held in Nagoya (Japan)
in 2010.
773<https://www.iea.org/countries/Greece/>.
774<http://www.odyssee-mure.eu/publications/national-reports/energy-efficiencygreece.pdf?fbclid=IwAR260dMxZfQUsvU3RP8fcdlUpo8Es77pcTVyDtDXUGz1XK4HtMHI59KNB5s>
and
<https://ec.europa.eu/energy/sites/ener/files/documents/2014_countryreports_greece.pdf?fbclid=IwAR1fsYuH
wXrGZKZFkpp3K7q9ru1_MFvv5WyzDEfN1z3SEI7IsuMsIv-zZN8>; I[W, ‘Energy Policies of IEA CountriesGreece, 2017 Review, pp. 11-17.
775 Ibid. pp.98 et al.
776<http://www.ypeka.gr/LinkClick.aspx?fileticket=qtiW90JJLYs%3D&tabid=37&fbclid=IwAR2zbOdNf65sv_W
0HpidEfL2lMfCAKwe-VTrJe4kRqhJhj77uVnnzVgV0jk>.
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7.3. National initiatives and the parameter of a financial crisis
Although Greece is one of the leaders in solar thermal installation manufacturers, overachieving
EU and IEA’s initial plans for PV exploitation, renewable heating and cooling, thus, it reached
2.600 MW against the targeted 2.200 MW, financial crisis, low public awareness and lack of funding
inevitably affected the national progress to attract new investments. Therefore, since 2010 the State
has adopted legislative financial measures with the form of Feed-in Tariffs, and tax inceptions to
ameliorate its energy and financial stability.

7.4. Categorised fields of investments
As stated above, for almost ten years Greece has modified its legislation concerning energy policy
and development. The initial step towards this development goal began with Law3851/2010,
which set a binding target of 10% for transportation energy provision through RES. Furthermore,
Law 4254/2014 recalculated downward the FiT compensation prices based on the difference
between the revenues obtained by generators from the wholesale market price for each RES or
co-generation technology and the reference value per technology used or per category of a power
plant. The aforementioned measure applied for existing PVs, wind, small hydro, and co-generation
installations contained in the signed power purchase agreements. Nevertheless, during 2012-14 the
licensing of new PV installations was suspended because the target of 2.200 MW of installed PVs
by 2020 had been achieved.
The most progressive modifications entered with the new Development Law 4399/2016, which
provided investment support for the production of sustainable biofuels other than food-based
biofuels including inter alia several exemptions and temporary arrangements. More specifically the
motions provided are categorised in the fields of electricity, heating and cooling as well as
transportation.

7.4.1. Electricity, heating and cooling
Under the abovementioned, support for CHP plants and RES- H&C plants is foreseen mainly for
self-consumption.777In addition, tax regulation mechanisms such as subsidies, leasing subsidies as
well as subsidies for the creation of new jobs are available under certain circumstances. It should
be noted that all RES H&C technologies, such as aerothermal, hydrothermal, solar thermal, biogas,
biomass and geothermal energy, are eligible, according to art.9 par.8, whereas in order to receive
support, minimum investments criteria are set, depending on the size of enterprises.778 Based on
the latter, it should be mentioned that this concerns private enterprises, commercial companies,
cooperatives and social cooperatives companies in Greece.779 Regarding RES, and CHP they are
eligible for support if they fulfil specific criteria. For instance, 45%, 55% and 65% of the eligible
expenditure for large, medium and small enterprises respectively.780 Nevertheless, if extra
investment costs are necessary to promote the production of energy from RES, the eligible costs
art.9 par.8 Law No.4399/2016.
Ibid. art.5 par.3.
779 Ibid art.6.
780 Ibid. Art.11 par.3 subpar.2z; EU Regulation 651/2014.
777
778
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of the EU Regulation 651/2014 apply analogically.781 Concerning heating and cooling, apart from
the provisions of Law 4399/2016, Law 2238/1994 provides an income tax relief for natural and
legal persons who have performed an energy upgrading of their building either at their own
expense.782

7.4.2. Transportation
In contrary to other EU member states, that have made tremendous progress in transportation,
Greece has not aimed yet to radically modify its transport policy. Moreover, although public
transportation has risen respectively with the escalation of fuel taxes, yet there is no deployment
of electric or hydrogen vehicles or of natural gas buses. Subsequently, the absence of competition
in the oil market renders the greenhouse gas emissions reduction unmanageable. Art.15A par.3 of
Law 3054/2002 set a mandatory quota for producers and distributors of biofuels, which is
reviewed annually according to the Ministry of Environment, Energy and Climate Change,
Ministry of Rural Development and Ministry of Finance. In addition, support is foreseen for
biofuels production which is not ‘based on edible plants and are not subject to a supply obligation or blending’;
providing the fulfilment of special criteria.783

7.5. Overall assessment and suggestions
Greece adopted Decision C2016/7272, in order to enhance environmental protection and
financial stability, and managed to penetrate renewable generation by simplifying complex issues
relating license and permissions. The abovementioned analysis highlights the State’s progress, yet
it is inevitable to admit that administrative complexities act as an impediment, due to not only the
payments’ inconsistency but also mainly due to time-consuming bureaucracy issues.
Implementation of a long-term, stable policy for renewable energy support with simplified
administrative procedures; thorough exploration of the national energy potentials and finally,
applying eco-friendly solutions in every field of the citizens’ life, are one of the most essential
methods for Greece’s effective environmental development.784

EU Regulation 651/2014 art.41 par.6 case c.
Art.9 par 3jd Law 2238/1994 in conjunction with art.2 par.2a Law 3468/2006.
783 Art.9 par.8 Law 4399/2016; <http://www.res-legal.eu/search-by-country/greece/tools-list/c/greece/s/rese/t/promotion/sum/140/lpid/139>.
784 REN21, ‘Renewables Global Status Report’, 2018.
781
782
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Corresponding translation in English
’’Accelerating the development of Renewable
Energy Sources to deal with climate change
and other regulations addressing issues under
the authority of the Ministry of Environment,
Energy and
Climate Change’’, Law 3851/2010
Directive 2009/73/EC of the European
Parliament and of the Council of 13 July 2009
concerning common rules for the internal
market in natural gas (Law 4001/2011)
Article 1
Subject matter and scope
1. This Directive establishes common rules for
the transmission, distribution, supply and
storage of natural gas. It lays down the rules
relating to the organisation and functioning of
the natural gas sector, access to the market, the
criteria and procedures applicable to the
granting of authorisations for transmission,
distribution, supply and storage of natural gas
and the operation of systems.
2. The rules established by this Directive for
natural gas, including LNG, shall also apply in
a non- discriminatory way to biogas and gas
from biomass or other types of gas in so far as
such gases can technically and safely be
injected into, and transported through, the
natural gas system.

Greek Constitution
United Nations Framework on Climate
Change Convention (UNFCCC)
Kyoto Protocol on United Nations
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Framework on Climate Change
Convention (UNFCCC)
Energy Charter Treaty
International Energy Charter (non-legally
binding)
Stockholm Declaration (non-legally
binding)
Sustainable Development Goals/SDG’s
(non-legally binding)
Law 4123/2013 Maintenance of a minimum
level of reserve of petrol or/and petrol
products and other ordinances (harmonisation
of the national law with the directive
2009/119/EC)
Law 4336/2015 Pension ordinances –
Ratification of the plan of the financial
support agreement from the European
Stability Mechanism and regulations for the
implementation of the financing agreement
L aw 2960/2001 National customs code
Law 4406/2016 Framework for the security
in the offshore work for the research and the
exploitation of hydrocarbons, harmonisation
of the directive 2013/30/EU, modification of
the presidential decree 148/2009 and other
ordinances.
Law 3468/2006 Production of electrical
energy from renewable energy resources and
co-production of electricity and high
efficiency heat and other ordinances
Law 3734/2009 Regulation of issues in RES
Law 3851/2010 Acceleration of the
development of the RES for the combat of
the
climate change and other ordinances in
responsibility matters of the Environment,
Energy and Climate Change Ministry.
Law 4062/2012 Capitalisation of the former
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Airport in Elliniko – program HLIOSPromotion of the use of RES (harmonisation
with directive 2009/28/EC)- Criteria for the
sustainability of bio-fuel and bio-liquid
(harmonisation of the Directive 2009/30/EC)
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v}μnx  [||x}z{ Zq{rz x cuxtqr harmonisation in the Greek law the directive
2012/27/[[  [ r{ _z}s |q
2012/27/EU of the European Parliament and
{rz  f μs |q x 25x c{sq 2012 the Council of 25 th October 2012 for the
Yzr x} v}vtvzr{p rux, x} qxx energy performance, the modification of the
} cuxtz} 2009/8/[_ {rz 2010/30/[[
directives 2009/8/EC and 2010/30/EU and
{rz
the repeal of the directives 2004/8/EC and
x} {rntxx } cuxtz} 2004/8/[_ {rz
2006/32/EC as they were modified from the
2006/32/[_  zpyx{v r x}
directive 2013/12/EU of the Council of 13 th
cuxtqr 2013/12/[[  f μs |q x
May 2013 for the modification of the
13x
directive
arV 2013 Yzr x} rμtp x cuxtqr 2012/27/EU of the European Parliament and
2012/27/[[  [ r{ _z}s |q
the Council for the energy performance,
{rz  f μs |q tzr x} v}vtvzr{p
because of the affiliation of Czech Republic
rux, |t x xx x
and other ordinances
Zxμ{rqr x _rqr» {rz n||v
uzrn~vz.
bμ 4001/2011 Yzr x |vz tqr
Law 4001/2011 For the operation of
[}vtvzr{} Wt} \|v{zμ {rz
Electricity and Gas Energy Markets, for
i z{ Wvq , tzr Sv }r, drrttp {rz
Exploration, Production and transmission
uq{ r μvrn hut}r}yn{} {rz n||v networks of Hydrocarbons and other
 yμqvz.
provisions
h tz{p Wrx 414985/1985 - i[_ X- Ministerial Decision 414985/1985 on
757/16-12-1985 «aor uzrvqzx x
measures regulating the wild birds’ fauna
ntzr x}r}qur»
cuxtqr 92/43/[c_  f μs |q
Council Directive 92/43/EEC of 21
x 21x arV 1992 tzr x uzrpxx }
May 1992 on the conservation of natural
 z{} z{} {ry {rz x ntzr
habitats and of wild fauna and flora
r}qur {rz |qur
_z}p h tz{p Wrx 33318/3028/11Joint Ministerial Decision
12-1998 (i|| [xμvqur x _ so}xx 33318/3028/11-12-1998 (Official Gazzette of
1289/X/28- 12-98) «_ryzμ μo} {rz
the Government of the Hellenic Republic
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f μs |q x 20x bvμsq 2006 x
[ r{p S}x.
cZ\YTW 2008/99/[_ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 19x bvμsq
2008 vz{n μv x} rqr 
vzsn||} μo  z}z{ uz{rq
b. 4042/2012 «dz}z{p rqr 
vzsn||} - [}rμ}zx μv x}
cuxtqr 2008/99/[_ - d|rqz rrttp
{rz uzrvqzx rs|p} - [}rμ}zx μv
x} cuxtqr 2008/98/[_ - eyμzx yvμn}
h tvq dvzsn||}, [}otvzr {rz
_|zμrz{p W||rtp.»
cZ\YTW 2009/28/[_ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 23x
Wz|q 2009 vz{n μv x} yxx
x px v}otvzr r r}r}vzμv
xto {rz x} qxx {rz x
 }r{| yx {rntxx } uxtz}
2001/77/[_ {rz 2003/30/[_
cZ\YTW 2009/147/[_ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 30p
bvμsq 2009 vq x uzrxpv
} rtq} x}}
b. 3851/2010 «[zn }x x r}n ~x
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1289/X/28-12-98) «Defining measures and
procedures for the conservation of natural
habitats and of wild fauna and flora»
Joint Ministerial Decision
14849/853/[103/4-4-2008 (Official
Gazzette of the Government of the Hellenic
Republic 645/X/11-4-08)
“Amending Joint Ministerial Decisions
33318/3028/1998 and 29459/1510/2005, in
accordance to the provisions of the Directive
2006/105 of the Council of 20 th November
2006 of the European Union”

DIRECTIVE 2008/99/EC OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 19 November 2008 on
the protection of the
environment through criminal law
L. 4042/2012 “Protection of
environment through criminal law –
Harmonisation to Directive 2008/99/EC –
Waste production and regulation framework
– Harmonisation to Directive 2008/98/EC –
Regulation of issues of the Ministry of
Environment, Energy and Climate Change”
DIRECTIVE 2009/28/EC OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 23 April 2009 on the
promotion of the use of energy
from renewable sources and amending
and subsequently repealing Directives
2001/77/EC and 2003/30/EC
DIRECTIVE 2009/147/EC OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 30 November 2009 on
the conservation of wild birds
L. 3851 “Acceleration of the development of
Renewable Energy Sources in order to tackle
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} W}r}vzμ} dxt} [}otvzr tzr x}
r}zμvzx x {|zμrz{p r||rtp {rz n||v
uzrn~vz v yoμrr rμuzxr 
h tvq dvzsn||}, [}otvzr {rz
_|zμrz{p W||rtp»
Wzyμ. \.d. 37338/1807/[.103 _ryzμ
μo} {rz uzruz{rz} tzr x uzrpxx x
ntzr }zyr}qur {rz }
z{}/v}uzrzxμn} x, v  μμx
μv z uzrn~vz x cuxtqr
79/409/[c_, «dvq uzrxpv } ntz}
x}}»,  [ r{ f μs |q x 2r
Wz|q 1979,  {uz{zpyx{v μv x}
uxtqr 2009/147/[_.
cZ\YTW 2010/31/[[ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 19x
arV 2010 tzr x} v}vtvzr{p rux }
{zq}
Wzyμ. \.d. 8353/276/[103 /23-02- 2012,
«gqxx {rz  μ|px x
’ rzy. 37338/ 1807/2010 {z}p
 tz{p rrx «_ryzμ μo}
{rz uzruz{rz} tzr x uzrpxx x ntzr
}zyr}qur {rz }
z{}/v}uzrzxμn} x, v  μμx
μv x} cuxtqr 79/409/[c_....» (XP 1495), v
 μμx μv z uzrn~vz  
vurq x rrtn 1  ny 4 x
cuxtqr 79/409/[c_ «Yzr x
uzrpxx } ntz} x}}» 
[ r{ f μs |q x 2r Wz|q
1979,  {uz{zpyx{v μv x} uxtqr
2009/147/[_.»
b. 4122/2013 «[}vtvzr{p Wux _zq}
- [}rμ}zx μv x} cuxtqr 2010/31/[[ 
[ r{ _z}s |q {rz 
f μs |q {rz |zo uzrn~vz»
cZ\YTW 2012/27/[[ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 25x

climate change and further provisions
regarding the jurisdiction of the Ministry of
Environment, Energy and Climate Change”

Joint Ministerial Decision 37338/1807/[.103
“Definition of measures and procedures for
the conservation of wild bird fauna and its
habitats, in accordance to the provisions of
the Directive 79/409/EEC on conservation
of wild birds of the Council of 2 nd April
1979, as amended by the Directive
2009/147/EC”
DIRECTIVE 2010/31/EU OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 19 May 2010 on the
energy performance of buildings
Joint Ministerial Decision
8353/276/E103/23-02-2012 «Amending and
complementing Joint Ministerial Decision
number 37338/1807/[.103 for “Definition
of measures and procedures for the
conservation of wild bird fauna and its
habitats, in accordance to the provisions of
the Directive 79/409/EEC on conservation
of wild birds of the Council of 2nd April
1979, as amended by the Directive
2009/147/EC”

l. 4122/2013 “Energy performance of
buildings – Harmonisation with Directive
2010/31/EU of the European Parliament and
of the Council and further provisions”
DIRECTIVE 2012/27/EU OF THE
EUROPEAN PARLIAMENT AND OF
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c{sq 2012 tzr x} v}vtvzr{p rux,
x} qxx } uxtz}
2009/125/[_ {rz 2010/30/[[ {rz x}
{rntxx } uxtz} 2004/8/[_ {rz
2006/32/[_
b. 4342/2015 «f }r~zuz{o  yμqvz,
v}μnx  [||x}z{ Zq{rz x cuxtqr
2012/27/EE  [ r{ _z}s |q
{rz  f μs |q x 25x c{sq 2012
Yzr x} v}vtvzr{p rux, x} qxx
} cuxtz} 2009/8/[_ {rz 2010/30/EE
{rz x} {rntxx } cuxtz} 2004/8/[_
{rz
2006/32/[_  zpyx{v r
x} cuxtqr 2013/12/[[  f μs |q x
13x arV 2013 Yzr x} rμtp x
cuxtqr 2012/27/[[  [ r{
_z}s |q {rz  f μs |q tzr x}
v}vtvzr{p rux, |t x xx
x Zxμ{rqr x _rqr» {rz n||v
uzrn~vz»
cZ\YTW ([[) 2018/844 gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 30p
arV 2018 tzr x} qxx x uxtqr
2010/31/[[ tzr x} v}vtvzr{p rux }
{zq} {rz x uxtqr 2012/27/[[ tzr x}
v}vtvzr{p rux
cZ\YTW 2014/89/[[ gch
[hekdWl_cm _c^bcXch`Tch _W^
gch fhaXch`Tch x 23x
^ |q 2014 vq yvqv |rzq tzr
} yr|nz r~z{ vuzrμ
b. 4546/2018 [}μnx x} v||x}z{p
}μyvqr x cuxtqr 2014/89/[[ «vq
yvqv |rzq tzr  yr|nz
r~z{ vuzrμ» {rz n||v uzrn~vz.
b$ 4519/2018 vq io} Zzrvqzx
drv $v}} dvz} {rz n||}
uzrn~v}
b$ 4496/2017 gqxx  }.
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THE COUNCIL of 25 October 2012 on
energy efficiency, amending
Directives 2009/125/EC and 2010/30/EU
and repealing Directives 2004/8/EC and
2006/32/EC
L. 4342/2015 “Pension provisions,
integration in Greek Legal Order of the
Directive 2012/27/EU of the European
Parliament and of the Council of 25th
October 2012 on energy efficiency amending
Directives 2009/125/EC and 2010/30/EU
and repealing Directives
2004/8/EC and 2006/32/EC, as amended by
Directive 2013/22/EU of the Council of 13th
May 2013 on energy efficiency due to the
adhesion of the Republic of Croatia and
further
provisions”

DIRECTIVE (EU) 2018/844 OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 30 May 2018 amending
Directive 2010/31/EU on the
energy performance of buildings and
Directive 2012/27/EU on energy efficiency
DIRECTIVE 2014/89/EU OF THE
EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 23 July 2014 establishing
a framework for maritime
spatial planning
L. 4546/2018 “Integration in Greek
Legislation of Directive 2014/89/EU on
establishing a framework for maritime spatial
planning and further provisions”
Law 4519/2018 on Protected Area
Management Authorities and other
provisions
Law 4496/2017 Amendment of Law
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2939/2001 tzr x} [}r||r{z{p Zzrvqzx
} f {v rz} {rz n||} }},
dr$tp x} cuxtqr 2015/720/ [[,
ey$zx ]v$n}  [||x}z{ ctr}z$
W}r{{|x {rz n||v uzrn~vz

2939/2001 on the Alternative Solid Waste
Management, Conformity to Directive
2015/720/EU, Regulation of the Hellenic
Recycling Agency and other provisions
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1. Hungarian energy and environment strategy policies
1.1. National Energy Strategy 2030
The National Energy Strategy, based on new foundations, will ensure the long-term sustainability,
security and economic competitiveness of energy supply in Hungary. The objective of the
Hungarian government is to reconcile its energy and climate policies while keeping economic
development and environmental sustainability in mind.’785 The concept of the strategy requires the
integration of five fundamental pillars: boosting energy savings and energy efficiency, increasing
the share of renewables in the energy mix, integration of Central European pipeline infrastructure
with building new cross-border pipelines, presenting the existing capacity of the national nuclear
sector and the eco-friendly and sustainable using of coal and lignite stocks for electricity
generation.786 One of the key elements of the document is seeking ways out of energy dependency,
which could be one of our most important challenges in the near future. The major actions listed
in the Parliamentary Decision in consideration of the objectives of the Energy Strategy are: framing
the Act on sustainable energy management, improving energy efficiency, increasing the utilisation
of renewable energies, transport development, utilisation of domestic fuel resources, environment
awareness-raising, achieving industry development objectives and ensuring the competitiveness of
the district heating service.787

1.2. National Energy and Climate Plan
Until 31 December 2018, all 28 EU Members had to submit their National Energy and Climate
Plans to the European Commission to have their energy and climate efforts audited and checked
Nemzeti
Energia
Stratégia
2030.
http://20102014.kormany.hu/download/b/87/70000/ESTRAT%20r%C3%B6vid%C3%ADtett%20magyar%20verzi%C3%B
3.pdf accessed 22 February 2019.
786
Nemzeti Energia Stratégia 2030. http://www.terport.hu/teruletfejlesztes/orszagos-szint/fejlesztesidokumentumok/agazati-tervek/nemzeti-energiastrategia accessed 22 February 2019.
787
Nemzeti
Energia
Stratégia
2030.
http://20102014.kormany.hu/download/b/87/70000/ESTRAT%20r%C3%B6vid%C3%ADtett%20magyar%20verzi%C3%B
3.pdf accessed 22 February 2019.
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under the bloc’s new clean energy laws. Although Hungary missed this deadline, the Hungarian
plan is expected to be turned in before the final deadline, 31 December 2019. National Energy and
Climate Plans are designed to show the ways how Member States contribute to the block’s overall
climate and energy targets for 2030 as well as commitments made under the Paris Agreement. The
EU’s overall 2030 greenhouse gas reduction target currently set at 40%, and the block wants to
boost the share of renewable energy up to 32 % in its energy mix.788

1.3. National Climate Change Strategy
The second National Climate Change Strategy contains three different documents: National
Adaptation Strategy, Domestic Decarbonisation Schedule and Partnership for Climate Awarenessraising Plan. Hungary’s second National Climate Change Strategy for 2018-2030 is meant to outline
a new energy policy, which ensures clean, smart and affordable energy for the Hungarian people.
The Hungarian government wants to ensure that all users have permanent access to sustainable
and affordable energy. The first version of the National Climate Change Strategy was accepted in
2011. Since then many changes have happened and this is the main reason behind the adoption of
the new strategy. The purpose of the document is working out climate-friendly and permanently
operable transition in the Hungarian energy sector, which is in line with the EU’s energy and
climate laws. With cutting greenhouse gas emission, the country is gradually moving to low carbon
economy. Broadly speaking supporting domestic trends of sustainable development is the
appropriate way of preparing for the technically unavoidable negative effects of climate change
and preventing the ones that are still avoidable. In order to reach the targets of the Strategy in the
first half of 2019 the Hungarian government has to set out the Climate Change Action Plan for
the next three years.789

1.4. National Energy Efficiency Action Plan
The IV. National Energy Efficiency Action Plan was set out under EU’s Energy Efficiency
Directive (Directive 2012/27/EU of the European Parliament and of the Council of 25 October
2012 on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC). The main target of the National Energy Efficiency Plan
is setting out measures improving energy efficiency in all sectors of economy. The document also
investigates the achieved and expected results of the applied measures and the necessary conditions
of application.790 ‘To reach the EU's 20% energy efficiency target by 2020, individual EU countries
have set their own indicative national energy efficiency targets. Depending on country preferences,
these targets can be based on primary or final energy consumption, primary or final energy savings,

788
Sam
Morgan,
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climate
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https://www.euractiv.com/section/climate-strategy-2050/news/seven-eu-nations-miss-climate-and-energy-plandeadline/ accessed 20 February 2019.
789 Új szintre lép a hazai éghajlatvédelem és energiapolitika. http://www.kormany.hu/hu/innovacios-es-technologiaiminiszterium/energiaugyekert-es-klimapolitikaert-felelos-allamtitkar/hirek/uj-szintre-lep-a-hazai-eghajlatvedelem-esenergiapolitika accessed 21 February 2019.
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Terv.
http://enhat.mekh.hu/wpcontent/uploads/2017/12/hu_annual_report_2017_hu.pdf accessed 21 February 2019.
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or energy intensity.’ Hungary’s absolute level of energy primary consumption in 2020 is set out at
24.1; final energy consumption is at 14.4.791 The hardest obligation of the Energy Efficiency
Directive is in Article 7, which calls on countries to make yearly energy savings equalling 1.5% of
annual sales to final consumers.792 As a result, until the end of 2020, Hungary needs to reach 167
PJ final energy savings, which are almost equal to the annual energy consumption of the country’s
industrial sector.793

2. Is your country mainly an energy producing, consuming or transiting
jurisdiction?
2.1. Introduction
Hungary is a small open economy that has enjoyed strong economic growth over the past decade.
However, the country’s reliance on imports of oil and natural gas for energy supply determines the
jurisdiction. Hungary has gradually reduced its reliance on coal and natural gas in favour of lowcarbon energy sources, but fossil fuels still make up about two-thirds of the energy supply. The
residential sector is the biggest energy consumer, with 80% of the building stock lacking modern
and efficient heating systems.

2.2. The energy production in Hungary
Hungary's energy production is largely provided by the Paks Nuclear Power Plant. Constantly
developing renewable energy sources do not yet compete with this, but especially in the
competitive sector, innovative companies have created modern power plants, mainly solar cell
parks. Hungary does not have conventional energy sources so to create and exploit the
opportunities offered by alternative technologies is very important.

2.2.1. Non-renewable sources
Nowadays, in many countries of the world, the role of nuclear power in the security of supply is
being reassessed. The European Union also positively assesses the role of nuclear energy in
electricity generation from the point of view of security of supply and climate protection.
Nuclear power is available with high availability to produce large amounts of electricity at
competitive prices. Its use contributes significantly to reducing greenhouse gas emissions and
thereby achieving environmental, nature and climate protection objectives.

Energy Efficiency Directive. https://ec.europa.eu/energy/en/topics/energy-efficiency/energy-efficiencydirective accessed 21 February 2019.
792 Anca Gurzu, Rapporteur pessimistic about EU energy efficiency deal. https://www.politico.eu/pro/rapporteurpessimistic-about-eu-energy-efficiency-deal/?utm_source=POLITICO.EU&utm_campaign=5429b715fdEMAIL_CAMPAIGN_2018_05_16&utm_medium=email&utm_term=0_10959edeb5-5429b715fd-189890925
accessed 21 February 2019.
793
Energiahatékonyság: Magyarország lemaradóban. https://mehi.hu/hir/energiahatekonysag-magyarorszaglemaradoban accessed 21 February 2019.
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The fissile material can be well-stocked, stored in small volumes, and can be obtained from several
independent sources. In the light of the above, nuclear power must continue to play a significant
and long-term role in the domestic energy supply. In this context, the maintenance of nuclear
safety, the final disposal of radioactive waste should be a key priority.

2.2.2. Renewable sources
The principle of sustainability includes the development and application of competitive renewable
energy sources, improving the efficiency of European energy consumption and mitigating the
causes of climate change. The goal of the Hungarian energy policy is to increase the share of
renewable energy by promoting the establishment of RES power plants in Hungary.
Among the renewable energy sources in Hungary, biomass, biofuels and geothermal energy
(geothermal energy), as well as the utilisation of solar and wind energy in certain areas of Hungary,
can be significant opportunities. The use of hydropower can be a new element, especially in the
case of so-called dwarf hydroelectric power plants.
Increasing the efficient use of competitive, cost-efficient use of renewable energy from domestic
sources, especially agriculture (mainly agricultural by-products, bio-waste, energy plantations) and
forestry, can increase the security of energy supply. Despite the benefits outlined, the use of
renewable energies should take into account the level that can still be tolerated by the subsidies
and can be managed by the Hungarian system management.
Considering the advantages of using domestic renewable energy sources, taking into account
national considerations, economic competitiveness, financial capacity and employment effects, the
development of renewable energy sources should be encouraged by using long-term predictable
legal and economic frameworks and using direct EU and domestic financial resources.

2.3. Import
The high share of imports dominates Hungary’s energy supply. Domestic production covers onefifth of oil demand, one sixth of natural gas consumption, and the known and expected stock data
are likely to further decrease these ratios. It is inevitable to take into account the economic and
political situation in the major areas of oil and natural gas production and transport routes in energy
decisions. It is to be expected that the demand for energy on the international markets is constantly
increasing, global competition for energy resources is taking place, global supply of oil and natural
gas is becoming more difficult, the risk of shortage increases, which also affects prices immediately.
It also raises security policy risks that hydrocarbon supply sources are concentrated, and the
number of potential supply areas is low.
In Hungary, more than 80% of the required natural gas supply is imported, most of which
originates from Russia and reaches the country via Ukraine. Natural gas is indispensable for heating
three quarters of homes and changing this constraint in the short term would entail huge costs and
is expected to be a violent social resistance. The aim is therefore to increase security of imports,
to achieve multilateral feed, and to create security natural gas reserves. In addition, a further
significant increase in the share of natural gas should be avoided. This can also be facilitated by
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the introduction of renewable-based purified biogas into the natural gas network and the
promotion of high-efficiency decentralised energy production.

2.4. The energy consumption of Hungary
The practice of security of supply builds on the structure of energy resources, the diversification
of sources and supply routes, the encouragement of investments and the preparation for
emergencies. The security of energy supply is helped by maintaining the use of efficient,
continuously available domestic resources. However, domestic energy sources cover not more
than 30% of the total need (even if the electricity generated at the nuclear power plant is taken
into account as a domestic source), and this ratio continues to decrease as the crude oil and natural
gas production decreases.
The share of electricity in consumption is expected to increase further. Continuous and secure
electricity supply is an essential energy policy goal. The precondition for security of supply is the
capacity of the power plant with the necessary and appropriate composition and the availability of
the network.

2.5. Future prospective
The interest of Hungary is to achieve the goals of continuous and safe energy supply,
environmental and nature protection requirements, the utilisation of renewable energy sources and
the improvement of energy efficiency at the lowest cost, while respecting the requirements of
social utility and efficiency and creating and strengthening our sovereignty with regard to national
preferences, by finding a common voice with the European Union's energy policy initiatives at the
same time.
In order to improve the continuity and security of energy supply, the use of domestic resources
should be accompanied by increased security of imports and accumulation of safety stocks. Most
of the oil and natural gas required for supply is imported; the key issue in energy policy is the safety
of their availability.
The European Union's energy strategy is of fundamental importance for the development of
Hungary's energy policy. The EU's economic model is the free movement of goods, services,
labour and capital. According to EU directives and other legal regulations, a liberalised, EU-wide
integrated energy market is gradually being created from liberalised national markets. We can
participate in this market – from the point of view of the Hungarian economy – if we are preparing
for effective competition in both the national and regional markets. This largely determines the
objectives and tools of Hungarian energy policy.
The European Council, composed of the Heads of State and Government of the Member States
of the European Union, considers that the EU faces serious energy challenges. These challenges
include: the future challenges for the oil, petroleum product and natural gas markets; increasing
dependence on imports; limited degree of diversification; high and fluctuating energy prices;
increasing global demand for energy; security risks for producing and transit countries as well as
transport routes; the increasing threat posed by climate change; slow progress in energy efficiency
and renewable energy use; in addition to the liberalisation of the energy market, the limited
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transparency of energy markets, the barriers to the integration and interconnection of national
energy markets and the lack of proper coordination between energy actors, while significant
improvements in the energy system are needed.
According to European Union legislation, future energy-related processes in the Member States,
together with the EU as a whole, are determined by the general expansion of market competition.
Most of the directives promote transparent impediment to the free movement of energy products
and services within the EU internal market.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Hungary’s connection to the international treaties and arrangements regarding the energy sector is
complex in a meaning that it can be approached in various ways. Almost 30 years have passed
since the communist political regime fell in Hungary. In these years, Hungary became a party to
many international arrangements and treaties that have a direct or indirect impact on the domestic
energy sector. It should be mentioned that Hungary was a party to one of the first treaties regarding
international energy law, namely the 1923 Geneva Convention Relating to the Development of
Hydraulic Power Affecting More Than One State.794

3.1. Energy policies based on climate change commitments
Agreements on climate change driven by the United Nations are a part of the international
community since the Declaration of the United Nations Conference on the Human Environment,
(adopted at Stockholm on 16 June 1972).795 Often these and following agreements on climate
change are seen as environmental treaties but they can also be described as energy-related, because
nowadays they are heavily influencing what new energy infrastructure is built in countries that are
signatories to the treaties.796
The United Nations Framework Convention on Climate Change (UNFCC) was adopted at the
United Nations Headquarters, New York, on 9 May 1992. The European Community ratified the
Framework Convention by Decision 94/69/EC of 15 December 1993, and in Hungary, it was
proclaimed in Act LXXXII of 1995.797 The next step in this progression was the Kyoto Protocol,
which was adopted in 1997 and entered into force on 16 of February in 2005. In Hungary, it was
promulgated by Act IV of 2007.798 In the Kyoto Protocol Hungary has agreed to achieve a 6%
Mohammad Naseem, International Energy Law (Wolters Kluwer 2017), 30. See: Convention Relating to the
Development of Hydraulic Power Affecting More Than One State, signed in Geneva 9 December 1923, entered into
force on 30 June 1925.
795 Raphael J. Heffron, Energy Law: An Introduction (Springer 2015), 3.
796 ibid.
797 Erika Farkas Csamangó, ‘Hungarian Legislation on Climate Protection’ in Atilla Badó (Ed.), Rechtsentwicklungen
aus europäischer Perspektive im 21. Jahrhundert (Universitätsverlag Potsdam 2014) 153. https://publishup.unipotsdam.de/opus4-ubp/frontdoor/deliver/index/docId/7458/file/S153-162_aiup02.pdf (March 12 2019)
798 ibid 154.
794
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reduction of GHG emissions over the so-called 1st commitment period (2008–2012), as compared
to the base levels of 1985–1987.799 With the Doha Amendment, Hungary’s quantified emission
limitation or reduction is 80% of the reference year in the 2012–2020 period.800 Hungary was the
first country in the EU to pass legislation to support the Paris Agreement.801 The Parliament
ratified the Agreement in Act L of 2016 and incorporated it into the Hungarian legal system.

3.2. The Energy Charter Process802
The Energy Charter Process refers to the international effort to create balanced and widely
recognised multilateral rules regarding the aspects of energy, which could not be achieved by
bilateral agreements alone.

3.2.1. European Energy Charter
The first step towards this aim was the political foundation for the Energy Charter Process called
the European Energy Charter (also known as Energy Charter 1991). Hungary signed the European
Energy Charter on 17 December 1991.

3.2.2. Energy Charter Treaty and its Protocols
The Energy Charter Treaty can be regarded as one of the most significant multilateral instruments
in the energy sector, as it has binding commitments on energy and provides the legal basis for the
creation of an international energy market.803 It is an integral part of the international efforts to
build a “legal foundation for energy security, based on the principles of open, competitive markets
and sustainable development”.804 The Energy Charter Treaty (1994) was signed by Hungary on 27
February 1995, ratified on 1 April 1998, deposited on 8 April 1998 and entered into force on 7
July 1998.
The Protocol on Energy Efficiency and Related Environmental Aspects (1994) was signed by
Hungary on 27 February 1995, ratified on 1 April 1998, deposited on 8 April 1998. It entered into
force on 7 July 1998. The Amendment to the trade-related provisions of the Energy Charter Treaty
(1998) was also ratified by Hungary on 13 July 2001, deposited on 1 May 2004 and finally entered
into force on 21 January 2010.
The very first ICSID case to be initiated under the Energy Charter Treaty (April 2001) was AES
v Hungary.805
799 László Tihanyi and István Szunyog, CO2 Emission Trends in Hungary, Geosciences and Engineering, Vol. 2, No.
3 (2013), p. 15; Tibor Faragó, ‘A levegKkörnyezet- és klímavédelem nemzetközi kvóta-kereskedelmi rendszerei’ in
"Klíma-21", No. 65 (2001), 3-16; cf Kyoto Protocol Reference Manual on Accounting of Emissions and Assigned
Amount, https://unfccc.int/resource/docs/publications/08_unfccc_kp_ref_manual.pdf (March 12 2019).
800 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22015A0804(01)&from=SV.
801 https://www.climatechangenews.com/2016/05/24/hungary-becomes-first-in-eu-to-approve-paris-climate-deal/.
802 For the overview of the process see: https://energycharter.org/process/overview/ (March 12 2019); Nasseem (n
1) 33.; Kim Talus, EU Energy Law and Policy: A Critical Account, (OUP 2013), 447–450.
803 Nasseem (n 1) 34.
804 https://energycharter.org/process/overview/.
805 AES Summit Generation Limited v Republic of Hungary, ICSID Case No. ARB/01/4, Order taking note of
discontinuance (3 January 2002); Graham Coop, ’20 Years of the Energy Charter Treaty’ in (2014) 29 ICSID Review
3, 515.
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3.2.3. International Energy Charter
The International Energy Charter was adopted and signed by Hungary at the Ministerial
Conference in The Hague on 20 May 2015. It is a declaration of political intention aiming at
strengthening energy cooperation between the signatory States. The text reflects the challenges
and topical issues of global modern energy and contains common principles and areas of
international cooperation.

3.3. Further instruments regarding the energy market
3.3.1. Statute of the International Renewable Energy Agency
The Founding Conference of the International Renewable Energy Agency (IRENA) is a milestone
for renewable energy deployment. The Statute of IRENA was signed on 26 January 2009 in Bonn,
Germany and it created an intergovernmental organisation headquartered in Masdar City, Abu
Dhabi, which supports the transition to a sustainable energy future.806 Hungary’s accession took
place on 28 January 2014.807

3.3.2. International Energy Agency and the Agreement on an International Energy
Program
The International Energy Agency (IEA) is an autonomous body (established in November 1974)
within the framework of the Organisation for Economic Co-operation and Development (OECD)
to implement an international energy programme.808 Hungary joined the IEA in 1997.
The establishment of the Agency was also affected by the conclusion of an international agreement
among the Members, namely the “Agreement on an International Energy Program”. In Article 1,
Members undertook to “implement the International Energy Program as provided for in this
Agreement through the International Energy Agency, described in Chapter IX...”809

3.4. International Conventions regarding aspects of nuclear energy
International conventions regarding aspects of nuclear energy also have an impact on the energy
sector. Hungary is a contracting party to many international conventions regarding the peaceful,
safe and secured use of atomic energy.810

3.4.1. Statute of the International Atomic Energy Agency
The International Atomic Energy Agency (IAEA) is an international organisation that seeks to
promote the peaceful use of nuclear energy.811 The Statute of the IAEA was approved on 23
https://www.irena.org/aboutirena (March 12 2019).
https://www.ecolex.org/details/treaty/statute-of-the-international-renewable-energy-agency-irena-tre-147215/
(March 12 2019).
808 Richard Scott, IEA, the First 20 Yeas: Origins and sturcture (IEA 1994) 2.
809 ibid 55.
810 For a detailed list see: http://www.oah.hu/web/v3/HAEAportal.nsf/web?openagent&menu=03&submenu=3_6
(March 12 2019).
811 For the history and overciew of the IAEA see: Lawrence Scheinman, The International Atomic Energy Agency
and World Nuclear Order (Routledge 2016) 1–307.
806
807
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October 1956 by the Conference on the Statute of the International Atomic Energy Agency, which
was held at the Headquarters of the United Nations.812 The objective of the Agency is formulated
in Article 2 of the Statute, namely to “accelerate and enlarge the contribution of atomic energy to
peace, health and prosperity throughout the world.” Hungary has been a Member State since 1956.

3.4.2. Statute of the OECD Nuclear Energy Agency
Under the OEEC (predecessor of the OECD), the European Nuclear Energy Agency was set up
in 1958 in connection with the rapidly increasing energy needs of Europe. The name of the Agency
was changed in 1972 to Nuclear Energy Agency (NEA) in order to reflect the growing membership
beyond Europe’s boundaries.813 The mission statement of the NEA is “to assist its member
countries in maintaining and further developing, through international co-operation, the scientific,
technological and legal bases required for a safe, environmentally sound and economical use of
nuclear energy for peaceful purposes.”814 Hungary became a Member on 27 June 1996.

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
Providing a common regulation with the energy markets consisted a crucial point for the first steps
of the European integration.815 Not long after the Second World War, France, Germany, Italy and
the Benelux countries have formed the European Coal and Steel Community (ECSC) with an aim
to provide a unified market for steel and coal. Not long after, the European Atomic Energy
Community (EURATOM) was formed between the same countries, which is to be another
example of the energy-related cooperation. From a historical aspect, both organisations are viewed
as major steps towards the European Union as we know in its current form, which correlates well
with the recent developments in the growing EU renewable energy regulation.

4.1. Initial steps of the EU renewable energy regulation
However, after a promising start, no progress was made as for energy regulation in the EU for
nearly 30 years. The first changes took place in the 1990s because of the positive experiences in
the United States and the United Kingdom with less state-controlled markets, which had a
significant impact on the EU energy regulation, as well816, by the adoption of the First Energy
Package, which was aimed to create a more liberalised energy market. At that time, however, for
different reasons, the EU renewable energy law also made its initial step by publishing of the 1997
White Paper on renewable sources of energy by the European Commission.817
https://www.iaea.org/about/overview/statute (March 12 2019).
https://www.oecd-nea.org/general/history/ (March 12 2019).
814 As it is stated in the Strategic Plan 2017–2022. See http://www.oecd-nea.org/general/about/strategic-plan20172022.pdf (March 12 2019).
815 Talus, Kim Introduction to EU Energy Law, Oxford University Press, 2016. 1.
816 Talus, Kim 2016 3.
817 http://europa.eu/documents/comm/white_papers/pdf/com97_599_en.pdf.
812
813
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The White Paper established that the expected growth of dependence on imported energy by the
EU and the commitments made to achieve lower emission rates within the framework of the
recently emerging climate change poses a major challenge for the Member States of the EU. The
latter also suggests that renewable energy policies must be formed as a part of measures and actions
taken for the protection of the environment, as a strong connection may be construed between
the energy and climate change.818 The aims of the EU environment policy include a prudent and
rational utilisation of natural resources and promoting measures to deal with environmental
problems, including climate change,819 the aims of which are closely linked with some of the aims
of the EU energy policy.820 The TFEU further provides that environmental protection
requirements must be integrated into the implementation of all EU policies and activities.821
Therefore, EU energy and environment policies and actions are closely connected and shall be
considered and discussed together.
As the White Paper suggests, renewable energy could provide a possibly adequate solution for
both challenges, as there is a room for development considering that renewable energy had minor
contribution to the overall EU energy mix.

4.2. EU2020
After the issuance of the White Paper, the EU renewable energy legislation was closely focused
around the so-called 20-20-20 targets.822 To give a comprehensive summary of these, the 20-20-20
target means that 20% of the gross final energy consumption of the EU shall be derived from
renewable energy, 20% improvement shall be achieved in energy efficiency and 20% reduction
shall be made in greenhouse gas emission as part of the Europe 2020 strategy. The EU legal acts,
described and discussed below, were adopted accordingly to these targets and the Member States
are committed to these target numbers.

4.2.1. Clean energy for all Europeans
On 24 October 2014, the Council has agreed to set the first targets for the period after 2020 and
made its first legislative proposals for the 2030 Framework for climate and energy.823 By 2030, the
Council target set at least 27% for the share of renewable energy consumed, 27% improvement in
energy efficiency and 40% less greenhouse gas emissions (the latter is compared to the 1990
level).824
It is emphasised that the final targets for 2030 were improved to 32% in respect of renewable
energy, 32.5% in respect of energy efficiency and 45% in respect of the gas emission
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819 Article 191 TFEU.
820 Article 194 TFEU.
821 Article 11 TFEU.
822 Talus, Kim 2016 119.
823 Talus, Kim 2016 119. https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/2030-energystrategy.
824 http://data.consilium.europa.eu/doc/document/ST-169-2014-INIT/en/pdf.
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The set of proposals, called Clean Energy for All Europeans package, comprises overall eight legal
acts to be taken by the EU legislation, from which 4 acts  a regulation and three directives ,
introduced and discussed below, were already adopted. When this article is written, the other four
acts  electricity regulation, electricity directive, risk-preparedness in the electricity sector and
ACER  are under adoption by the European Parliament and the Council.
It is important to note that the Commission has been already working on a long-term strategy for
2050, in which it presents its first long-term vision for a prosperous, modern, competitive and
climate neutral economy.825 As the issue of climate change emerges, the importance of long-term
planning and preparation is expected to grow.

4.3. EU legislation on renewable energy
Hungary became a Member of the EU on 1 May 2004 as a part of the Treaty of Accession 2003;
therefore, EU legislation applies in Hungary as it does in other Member States. Article 288 of
Treaty on the Functioning of the European Union (TFEU) lists five legal acts adopted by the
institutions of the EU, namely regulations, directives, decisions, recommendations and opinions.
According to the Article 4(2)(e) of the TFEU, EU and the Member States have shared competence
in the fields of energy and environmental protection.
Considering the Clean energy for all Europeans package, which is still under progress, we discuss
regulations and directives in detail by naming the current renewable energy directives and the new
legislative acts taken within the framework of the new renewable energy framework.

4.3.1. Regulations
Regulations are the most integrating legal acts of the EU, being generally and directly applicable in
the EU Member States.
The direct application provides that no further legal act must be taken by a Member State to adopt
the regulation in the national legal system; however, implementing measures may be required.826
Most notable EU regulations in the field of energy laws are the Regulation (EU) No. 1227/2011
on wholesale energy market integrity and transparency (REMIT), and the Regulation (EC) No.
714/ 2009 and Regulation (EC) No. 715/ 2009 on conditions for access to the network for crossborder exchanges in electricity and natural gas, the latter two consisting parts of the EU Third
Energy Package. Speaking of the Third Energy Package, the Regulation (EC) 713/2009 on
establishing the Agency for the Cooperation of Energy Regulators (ACER) is also worth
mentioning.
Concerning renewable energy, an important regulation was adopted by the European Parliament
and the Council, the Regulation (EU) 2018/1999 on the Governance of the Energy Union and
Climate Action, which constitutes an essential part of the Clean Energy for all Europeans
package.827

COM(2018) 773.
Damian Chalmers, Adam Tomkins European Union Public Law, Cambridge University Press, 2007, 133.
827 https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-all-europeans.
825
826

264

ELSA HUNGARY

The regulation requires the Member States, including Hungary, to prepare an integrated national
energy and climate plan by 31 December 2019 and every ten years subsequently. As the deadline
is in progress, it cannot be verified whether Hungary has prepared such plan.

4.3.2. Directives
While regulations are directly applicable and therefore leave no room to differ for the Member
States, directives are binding the Member States only as the result to be achieved. Under a directive,
the Member States have discretion to choose the forms and method by which they achieve the
prescribed result. Generally, an implementation deadline is provided with the Member States in
order to bring into force any necessary regulations, laws and administrative provisions in order to
ensure compliance with the relevant directive.828
Directives are commonly used in the sector-specific regulation of energy. The current regulation
of the EU energy sector is centred on the Directive 2009/72/EC and Directive 2009/73/EC
concerning the common rules for the internal market in electricity and natural gas respectively,
both consisting parts of the EU Third Energy Package among with the EU regulations mentioned
above. The Directive 2009/72/EC addressed unbundling, consumer protection and establishment
of the ACER. The Hungarian legislation has adopted mandatory implementation regulation for
these Directives, the core rules are set in the Electricity Act829 and the Natural Gas Act830 and their
implementation regulations. The Hungarian Energy and Public Utility Regulatory Authority is
currently established as a national regulatory authority in Hungary with a special legal status in
order to guarantee the independence, and the impartial and transparent operation thereof as
required by the Directives.831
The most important directives of the EU renewable energy law are currently the Directive
2009/28/EC on the promotion of the use of energy from renewable sources, the Directive
2012/27/EU on energy efficiency, the Directive 2014/94/EU on the deployment of alternative
fuels infrastructure and the Directive 2010/31/EU on the energy performance of buildings. The
Clean Energy for all Europeans package will affect some of these directives described as follows.

4.3.3. Renewable Energy Directive
The main purposes of the Directive 2009/28/EC, as defined in Article 1 thereof, is to set the
common legal framework of promoting use of renewable energy by support schemes or
cooperation between Member States. The Member States shall apply these measures in order to
achieve the so-called 20-20-20 goals. Under the Directive 2009/28/EC, these support schemes
include any instrument that promotes the use of energy from renewable sources, by reducing the
cost of that energy, increasing the price at which it can be sold, or increasing the volume, such as
legal obligations, tax exemptions, feed-in tariffs and green certificates, among others.

EU Public Law.
Act LXXXVI of 2007 on Electricity.
830 Act XL of 2008 on Natural Gas.
831 Act XXII of 2013 on Hungarian Energy and Public Utility Regulatory Authority.
828
829
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Hungary has a National Renewable Energy Action and has introduced a various type of support
schemes in order to satisfy the requirements set out in the Directive 2009/28/EC and the Directive
2014/94/EU. As an example, the Section 5(1) of the Act CXVII of 2010 on the use of renewable
energy for transport and reduction of greenhouse gas emissions requires petrol and diesel fuel
distributors to include at least 4.9% (from 1 September 2017 to 31 December 2018), and 6.4%
(from 1 January 2019 to 31 December 2021) of biofuel in the petrol and diesel made commercially
available by them. This obligation is enforced by the National Tax and Customs Administration
of Hungary and a fine can be imposed in case of non-conformity.
An example to the support schemes applied by Hungary in the field of electricity produced from
renewable energy is the feed-in tariff system operating currently under Government Decree No.
299/2017. (X. 17.).
It is important to note that Directive 2018/2001 on the promotion of the use of energy from
renewable sources, adopted within the framework of the Clean Energy for all Europeans, will
repeal the Directive 2009/28/EC from 1 July 2021, therefore Member States, including Hungary,
shall implement the Directive 2018/2001 into their national legal system by 30 June 2021.

4.3.4. Directive on energy efficiency
According to Article 1 of the Directive 2012/27/EU, the Directive 2012/27/EU provides a
common framework for measures to achieve energy efficiency. These measures include renovation
of residential and commercial buildings832, procuring products only with high-energy efficiency833,
energy efficiency obligation schemes834 and energy audit.835 The implementation deadline was 5
June 2014.
Hungary has a National Energy Efficiency Action Plan836 and the Hungarian legislative bodies have
adopted Act LVII of 2015 on Energy Efficiency and its enforcement decree, Government Decree
No. 122/2015. (V. 26.), in order to meet its transposition obligations under the Directive
2012/27/EU. Act LVII of 2015 requires the renovation of the government buildings837 from an
energy efficiency aspect and to enforce energy efficiency considerations in certain public
procurement procedures.838 Act LVII of 2015 also prescribes detailed rules for energy audit and
appointment of an energy audit officer.
As a part of the Clean Energy for all Europeans package, the Directive 2012/27/EU is also
amended by Directive (EU) 2018/2002. The Member States, including Hungary, shall implement
these amendments by 25 June 2020.

Article 4 Directive 2012/27/EU.
Article 6 Directive 2012/27/EU.
834 Article 7 Directive 2012/27/EU.
835 Article 8 Directive 2012/27/EU.
836 https://ec.europa.eu/energy/sites/ener/files/documents/hungaryActionPlan2014_en.pdf.
837 Section 8 of Act LVII of 2015.
838 Section 10 of Act LVII of 2015.
832
833
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4.3.5. Directive on the energy performance of buildings
Considering that buildings account for a major part of the energy consumption, the Directive
2010/31/EU aims to improve energy performance of the buildings by setting out the rules for
calculation of energy performance and their minimum requirements, application of these
requirements and the energy certificate.839 The final objective set by the Directive 2010/31/EU is
to have nearly zero-energy buildings, i.e. buildings with very high energy performance.
The provisions of Directive 2010/31/EU were implemented by Hungary by Government Decree
No. 176/2008. (VI. 30.) on the certification of energy performance of buildings, which sets out
the rules for certification of the energy performance.
The Directive 2010/31/EU was also amended as the part of the Clean Energy for all Europeans
package by the Directive (EU) 2018/844. The deadline for transposition for the Member States is
10 March 2020.

4.3.6. Directive on alternative fuels infrastructure
The Renewable Energy Directive set a market share target of 10% for energy from renewable
sources, therefore, promotion of alternative fuels, such as hydrogen, biofuels or liquefied
petroleum gas and an appropriate infrastructure for store, distribution and use thereof consists an
important part of the long-term EU energy strategy. It is important to note that reducing the
negative and harmful impact of the petrol and diesel fuels on the environment has been subject to
the EU legislation even before promotion of alternative fuels, including the Directive 94/63/EC
on the control of VOC emissions resulting from the storage of petrol and its distribution from
terminals to service stations and the Directive 98/70/EC on the quality of petrol and diesel fuels.
The latter was later amended by the Directive 2015/1513 considering the 10% goal set by the
Renewable Energy Directive and a more detailed regulation of biofuel and bio liquids. The
common idea behind these directives is to reduce the greenhouse gas emissions.
The Directive provides that every Member State shall adopt national policy framework for the
development of the alternative fuels market and deployment of the relevant infrastructure.840
Hungary has adopted the Hungarian National Policy in 2016, which has set out, among others, the
national targets and objectives, and the measures necessary to reach these obligations in accordance
with Annex I of the Directive.841 Hungary also accepted the Ányos Jedlik Plan and Ányos Jedlik
Action Plan to establish a national e-mobility strategy. In addition, an e-mobility cluster has been
founded by the concerned market player with a strong governmental support to help the Hungary
reach its national goals.842
The Member States are also required, within the framework of their national policies, to ensure
that an appropriate number of recharging points accessible to the public are put in place
by 31 December 2020.843 By this deadline, the Member States shall also ensure that an appropriate
Article 1 Directive 2010/31/EU.
Article 3 Directive 2014/94/EU.
841 Gov. Order No 1783/2016. (XII. 16.).
842 http://jedlikanyosklaszter.hu/en/bemutatkozas/.
843 Article 4 Directive 2014/94/EU.
839
840
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number of compressed natural gas (CNG) refuelling are accessible to the public, as well.844 The
purpose of this obligation is to provide that the electric vehicles and CNG motor vehicles can
circulate in urban/suburban agglomerations and other densely populated areas. Further obligations
have been set with a deadline of 31 December 2025 and 31 December 2030, including that the
sufficient amount of recharging points and CNG refuelling points are accessible to the public
along the TEN-T Core Network.
Apart from the Act CXVII of 2010 mentioned above, which serves as an implementation
regulation for the Directive 2015/1513, Hungarian legislation adopted various legal instruments
to meet its obligations under the Directive. Various benefits have been introduced for certain
environmental-friendly cars, including tax exemptions and free parking. In addition, a separate
legal framework has been introduced in the Hungarian laws for building and operation of
recharging points.
The first report on the Assessment of National Policy Frameworks of the Member States for the
development of the market, as regards alternative fuels in the transport sector and the deployment
of the relevant infrastructure pursuant to the Directive, has been published.845 The Report
establishes that the national policy of Hungary covers most of the requirements set forth in the
Directive, and most of the measures have been already arranged by Hungary, however,
development after 2018 and cooperation with neighbouring Member States are advised to be
addressed.

4.4. EU legislation on environmental protection
Considering that, the renewable energy legislation serves purposes of the environmental protection
and fighting the climate change, we find important to summarise the main points of the legislation
on environmental protection of the EU and the implementation thereof in the Hungarian legal
system.
Directives dominate the EU environmental law. The most important environmental protection
directives linked to EU renewable law are as follows.

4.4.1. Ambient air quality
Achieving high levels of ambient air quality serves as an important aim for the EU environmental
policy. The Directive 2008/50/EC was introduced to revise and merge several directives
concerning air quality. The purpose of the Directive is to assess, monitor and make information
available for the public on air quality, as well as to reduce air pollution.
Finding that negative impacts on the human health and the environment remain, the European
Parliament and the Council have adopted Directive 2016/2284 to support the long-term objectives
of the EU on air quality. The Directive establishes emission reduction commitments for the
emissions of various air pollutants.846 The most important obligation arising for the Member States

Article 6 Directive 2014/94/EU.
https://ec.europa.eu/transport/sites/transport/files/legislation/swd20190029.pdf.
846 Article 1 Directive 2016/2284.
844
845
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under the Directive is to adopt and implement a national air pollution control programme.847 The
first national air pollution control programme must be provided by 1 April 2019 to the
Commission.848
To satisfy its obligation under the directives mentioned above, the Hungary has adopted
Government Decree No. 306/2010. (XII. 23.) on air protection, which contains the national
emission reduction commitments and an obligation for Hungary to adopt the National Air
Pollution Control Programme, which is still under preparation. Besides, the main challenge for
Hungary is to comply with the air quality requirements, in particular the reduction of small
particulate matters.849

4.4.2. Greenhouse gas emission allowance trading
The Directive 2003/87/EC, as amended and supplemented several times, establishes a scheme for
greenhouse gas emission allowance trading within the EU. The main subject of the Directive is
the allowances, which is a transferable right to emit one tonne of Carbon Dioxide or an amount
of any other greenhouse gas listed in the Annex II of the Directive with an equivalent globalwarming potential, such as Methane, Nitrous Oxide and Hydrofluorocarbons.850 The Regulation
389/2013 has been adopted to set up a Union Registry to ensure the accurate accounting of
allowance unit transactions.
The Directive also provides that the operators, who conducts activities resulting in emissions and
listed in the Directive, shall apply for greenhouse gas emissions permits with the competent
authority.851
The Hungarian legislation adopted the Act CCXVII of 2012 and Government Decree No.
410/2012. (XII. 28.), as its enforcement decree to implement the EU legislation. The greenhouse
gas emissions permits are issued by the National Climate Protection Authority.

4.4.3. Environmental liability
The Directive 2004/35/CE was introduced to establish a common framework for the prevention
and remedy of the environmental damage across the EU. The Directive defines environmental
damage as a measurable adverse change in land, water and protected species and their natural
habitats. The environmental liability is based on the polluter pays principle, i.e. a natural or legal
person (the operator) causing environmental damage shall bear the costs of measures necessary
for the prevention and remedy of such damage.852 The operator is released from bearing these
costs only due to circumstances defined in the Directive falling outside of the responsibility of the
operator, such as damage caused in a manner compliance with the mandatory legal and technical
requirements or by a third party.853

Article 6 Directive 2016/2284.
Article 10 Directive 2016/2284.
849 Page 4 The EU Environmental Implementation Review Country Report – Hungary.
850 Annex II Directive 2003/87/EC.
851 Article 5 Directive 2003/87/EC.
852 Article 8 Directive 2004/35/CE.
853 Article 8 Directive 2004/35/CE.
847
848
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The environmental liability and the polluter pays principle is an important part of the Hungarian
environmental legislation. The polluter pays principle is established at the highest level of the
Hungarian legal system. The Fundamental Law of Hungary provides that anyone who causes
damage to the environment shall be obliged to restore it or to bear the costs of restoration in
accordance with the laws.854 The Act LIII of 1995 on Environmental Protection creates detailed
rules for assessment of the civil law and administrative liability in accordance with the Directive.
The detailed rules for the preventive and remedial measures, including assessment, intervention
and monitoring of the environmental damages, and the duties of the environment and nature
protection authorities are set in Government Decree No. 90/2007. (IV. 26.) and Government
Decree No. 91/2007. (IV. 26.).
The environmental liability is also provided for and enforced in the Hungarian sector-specific
regulations, such as (i) Act CLXXXV of 2012 on Waste (serving as an implementation for
Directive 2008/98/EC), (ii) in Act LVII of 1995 on Water Management (serving as an
implementation for Directive 2000/60/EC as amended and other water-related directives) and (iii)
Act LIII of 1996 on Nature Protection (serving as an implementation for Council Directive
92/43/EEC and Directive 2009/147/EC).

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
5.1. Introduction
Legal disputes concerning energy or environmental law arise on both international, regional and
national levels. Claimants have access to more courts or to alternative dispute resolution
mechanisms such as arbitration, therefore can enforce their rights in different ways. The chapter
is divided into three parts: by the forum levels where legal disputes arose involving Hungary or a
Hungarian company (either being a branch of an international company or originally based in
Hungary).

5.2. International legal disputes
5.2.1. Electrabel S.A. v. Hungary (ICSID Case No. ARB/07/19)
Facts of the case: Claimant, Electrabel, S.A. is a Belgian energy generation and sales company.
Respondent is the Republic of Hungary. The claim was brought by the Claimant under the Energy
Charter Treaty signed by Hungary and Belgium in 1994; and in force since 1998. The dispute arose
from the termination of the Power Purchase Agreement (“PPA”) between Electrabel’s Hungarian
subsidiary Dunamenti ErKmN Rt. (“Dunamenti“) and Hungarian State-owned electricity supply
company Magyar Villamos MNvek Zrt. Electrabel’s main claim was that Hungary violated its
expropriation and fair and equitable treatment obligations under the ECT by terminating the PPA
following a Final Decision of the European Commission dated 4 June 2008. Moreover, Electrabel
854
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contended that on 27 April 2010 the European Commission approved a scheme for Hungary to
compensate Dunamenti for eligible “stranded costs”, but Hungary failed to provide adequate
compensation. Hungary rejected all the claims advanced by the Electrabel. The Tribunal found
that the methodology used in the compensation scheme approved by the European Commission
allowed, but did not require, Hungary to compensate Dunamenti for eligible stranded costs “in
whole or in part, or not at all”. According to the figures approved by the Commission, Dunamenti’s
total stranded costs were HUF 147 billion, and the amount of State aid that Dunamenti had
received during the life of the PPA was HUF 125 billion. Hungary had the discretion to
compensate nothing and require Dunamenti to reimburse HUF 125 billion; set-off against the
HUF 125 billion and additionally pay HUF 22 billion to Dunamenti; or set-off against the HUF
125 billion without paying the HUF 22 billion to Dunamenti. Hungary chose the third option and
compensated Dunamenti HUF 125 billion in the form of a set-off. Electrabel submitted its request
for Arbitration on 13 June 2007, and it was registered by ICSID.
The decision: The Tribunal dismissed all of the Claimant’s substantive claims, together with all its
claims for interest and costs. The Tribunal also confirmed its Decision on Jurisdiction, Applicable
Law and Liability of 30 November 2012, as if it was expressly set out as part of the Award.855

5.2.2. ENGIE International Holdings BV, ENGIE SA and GDF International SAS v.
Hungary
Summary of the dispute: shareholding in gas companies, gas tariffs and taxation. Claimant is
ENGIE, a French and Belgian company, the respondent is Hungary. The claimant filed a lawsuit
against the Hungarian state at ICSID for a violation of investor protection principles. The action
is based on the Energy Charter Treaty. The amount of compensation claimed by the investor:
EUR 642million. The status of proceeding is settled.856

5.2.3. AES Summit Generation Limited v. Republic of Hungary (I) (ICSID Case No.
ARB/01/4) where the claims were arising out of Hungary's alleged failure to comply with
a sale agreement of certain state-owned power facilities.
AES Tisza Power Plant Ltd and its owner, AES Summit Generation Ltd., filed a lawsuit against
the Hungarian State in 2007 at an international arbitration court in Washington, DC. In their
opinion, Hungary violated the provisions of the Energy Charter Treaty by introducing power plant
authority regulation in 2006. The applicants considered that the imposition of official prices was
significantly lower than those laid down in the 2001 agreement between AES Tisza and MVM Zrt.
The International Court of Justice, in its reasoned judgment of September 2010, emphasised that
none of the measures related to the introduction of regulatory price regulation were in conflict

855https://www.transnational-dispute-management.com/downloads/14749-case_report_electrabel-v-

hungary.pdf?fbclid=IwAR0u6EGpmMlfMorkf-Al2LFrMrFllv04oQtIqTp0cluPLJDZ30iH7x4uGo4).
856https://investmentpolicyhub.unctad.org/ISDS/Details/712?fbclid=IwAR1Xx87QA7Yr98o14BXKkWQXv5Ns6

nHyCglx5QXF2GTDaFUY6UQFcj5FWeQ.
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with the provisions of the Energy Charter Treaty. The court found all the claims of AES Summit
Generation Ltd, including the claim of more than USD 30 million, to be unfounded and rejected.857

5.3. Regional legal disputes
5.3.1. Dunamenti ErKmN et al. v. European Commission
The applicants claim that the Court should declare the action admissible, find that the European
Commission has incurred non-contractual liability for the unlawful adoption of the PPA decision.
Order the Commission to fully compensate jointly to the applicants the losses incurred by them
that flow from the wrongful early termination of the PPA dated 10 October 1995 between Magyar
Villamos MNvek, the state-owned electricity wholesaler, and Dunamenti, a power generator, in
application of Decision 2009/609/EC of 4 June 2008 on State aid C 41/2005, and which amounts
to a minimum of EUR 250 million, such amount to be updated and amended in view of future
data to become available. Order interest to be paid on the above compensation from the date of
the judgment establishing the obligation to pay damages in this case at a rate of 8% per year, or at
such a rate as the Court might fix in the exercise of its discretion and order the defendant to pay
the costs of the present proceedings.
The applicants contend that the PPA decision is vitiated by a large number of grave errors that are
incompatible with the normal conduct of an institution in charge of ensuring the application of
competition rules and thus should give rise to liability on part of the EU, as the data included in
the PPA decision clearly demonstrate that the PPA did not confer any economic advantage; the
PPA formed part of Dunamenti’s privatisation package and pre-dated it, and was thus valued in
the price paid by Electrabel but the Commission refused to take it into account, thereby manifestly
infringing EU law; the recovery order of the PPA decision is so deeply vitiated that a calculation
made by well-known economists found, as an outcome, a negative aid, which means no aid. The
applicants submit that such gross mistakes cannot be explained by the prima facie complexity of
the case or by the objective constraints to which the Commission is subject to when carrying out
State aid control. The actual damage has been suffered by the applicants because of the early
termination of the PPA. Due to the unlawful conduct of the Commission, the PPA was terminated
before the end of its contractual term. The applicants submit that, as a result of this early
termination, they have incurred very significant losses and that such damage, which cannot be
precisely quantified at this stage, exceeds EUR 250 million. There is a direct causal link between
the Commission’s unlawful conduct and the damage incurred by the applicants. The applicants
contend that if the Commission’s conduct had been compliant with EU law, there would be no
early termination of the PPA, thus the damage arising for the applicants from the wrongful PPA
decision could have been avoided. 858
Order of the General Court: the action is dismissed, and Electrabel SA and Dunamenti ErKmN
Zrt. are ordered to pay the costs.
857http://2010-2014.kormany.hu/hu/nemzeti-fejlesztesi-miniszterium/klima-es-energiaugyi-

allamtitkarsag/hirek/veglegesen-magyarorszag-javara-dolt-el-az-aes-jogvita-nem-sertett-nemzetkozi-rendelkezest-azeromuvi-hatosagi-arak-bevezetese.
858https://eur-lex.europa.eu/legal-content/EN-HU/TXT/?uri=CELEX:62014TN0040&from=GA.
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Appeal: The applicants claimed that the Court should quash the Order of the General Court of 13
November 2014, in so far as it had dismissed the Appellants’ action as inadmissible, had declared
the Appellants’ action admissible or alternatively that it had been admissible for the period starting
on 10 January 2009 and should order the Commission to pay the costs of the proceedings before
the General Court and the Court of Justice.859

5.4. National legal disputes
5.4.1. Eni/Tigáz v. MEKH
In August, the Hungarian Energy and Public Utility Regulatory Authority (MEKH) obliged Tigáz
Zrt. to reimburse the amounts collected from users at the cost of recovery, to cancel such
outstanding claims and to impose a fine of HUF 100 million. The company challenged the decision
of MEKH in court and requested suspension of its implementation. The court rejected the
company's application partially, so Tigáz Zrt. had to pay the fine of HUF 100 million. Since March,
Tigáz Zrt. has claimed the cost recovery fee of more than 31,000 users. The decision of MEKH
made the claim unlawful. MEKH ordered the service provider to pay a fine of HUF 100 million
due to the gravity of the infringement. Tigáz Zrt. has requested the suspension of the
implementation of the obligations contained in the decision, on which the ruling Court has now
issued an order. The Court suspended the reimbursement of the amount already collected from
consumers (HUF 1.1 billion) on the basis of the recovery fee. At the same time, according to the
Court decision, Tigáz Zrt. is obliged to cancel the recovery costs claimed by the users but not yet
paid by the users as stated in the MEKH decision. The Court also rejected the application for
suspension of payment of the fine. Accordingly, Tigáz Zrt. paid a fine of HUF 100 million to the
Hungarian Energy and Utilities Regulatory Authority.
The current decision of the Court does not constitute a substantive review of the case. Proceedings
will continue, the Court will decide later on the action of Tigáz Zrt. and on the legality of the
decision of MEKH.860

5.4.2. Case C-218/11 - Észak-dunántúli Környezetvédelmi és Vízügyi Igazgatóság
(Édukövízig) and Hochtief Construction AG Magyarországi Fióktelepe, now Hochtief
Solutions AG Magyarországi Fióktelepe v. Közbeszerzések Tanácsa Közbeszerzési
DöntKbizottság. Reference for a preliminary ruling from the FKvárosi ÍtélKtábla
Reference for a preliminary ruling under Article 267 TFEU from FKvárosi ÍtélKtábla (Hungary),
made by decision of 20 April 2011, received at the Court on 11 May 2011, in the proceedings.
This reference for a preliminary ruling concerns the interpretation of Articles 44(2) and 47(1)(b),
(2) and (5) of Directive 2004/18/EC of the European Parliament and of the Council of 31 March
2004 on the coordination of procedures for the award of public works contracts, public supply
contracts and public service contracts. The reference has been made by the FKvárosi ÍtélKtábla
859https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62015CN0032&qid=1550662309778.
860http://mekh.hu/a-tigaz-befizette-a-100-millios-

birsagot?fbclid=IwAR2FFsy153c7x538ZyyMlbEo_ZXQ1N20oe8O4EhJ6XZeal_2yJyiq_CCbVw.
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(Budapest Court of Appeal) (Hungary), sitting in an appeal against a decision of the
Közbeszerzések Tanácsa Közbeszerzési DöntKbizottság (Public Procurement Arbitration Board
of the Public Procurement Council), the administrative arbitration authority. The decision was
made in a dispute between Hochtief Construction AG Magyarországi Fióktelepe, now Hochtief
Solutions AG Magyarországi Fióktelepe (‘Hochtief Hungary’), the Hungarian subsidiary of
Hochtief Solutions AG, a company incorporated under German law, and Észak-dunántúli
Környezetvédelmi és Vízügyi Igazgatóság (Édukövízig) (North Transdanubia Environmental
Protection and Water Management Directorate, ‘Édukövízig’) regarding a restricted tendering
procedure launched by the latter body. In those proceedings, brought by Hochtief Hungary, the
arbitration authority is the defendant and Édukövízig is an applicant, together with Hochtief
Hungary.
The dispute in the main proceedings and the questions referred for a preliminary ruling: by notice
published in the Official Journal of the European Union of 25 July 2006, Édukövízig launched a
restricted procedure for awarding a public contract for transport infrastructure works. As regards
the economic and financial standing of the candidates, the awarding authority required the
production of a uniform document, drawn up in accordance with the accounting rules, and fixed
a minimum level in so far as it required requiring that the profit/loss item in the balance sheet
should not have been negative for more than one of the last three completed financial years (‘the
economic requirement’). Hochtief AG is the parent company of the group to which Hochtief
Solutions AG, a wholly owned subsidiary, belongs. They are companies incorporated under
German law. Hochtief Hungary is the Hungarian subsidiary of Hochtief Solutions AG. According
to the order for reference, Hochtief Hungary has, at the very least, the option of relying exclusively
on the position of Hochtief Solutions AG as regards the economic requirement. Hochtief Hungary
questioned the lawfulness of the economic requirement on the ground that it was discriminatory
and breached certain provisions of the Hungarian law implementing Directive 2004/18. The
referring court explained, in that connection, that, under the rules on annual accounts applicable
to companies incorporated under German law, or at least to groups of companies incorporated
under German law, it is possible for a company to show a positive profit/loss after tax but a
negative profit/loss in the balance sheet because of a distribution of dividends or a transfer of
profits exceeding the profit after tax, whereas the Hungarian legislation prohibits any distribution
of dividends which would result in a negative profit/loss in the balance sheet. Hochtief Hungary
challenged the lawfulness of the economic requirement before the Közbeszerzések Tanácsa
Közbeszerzési DöntKbizottság. Hochtief Hungary brought an action against the decision of the
latter before the court of first instance and subsequently appealed to the referring court. Against
that background, the FKvárosi ÍtélKtábla decided to stay the proceedings and to refer the questions
to the Court for a preliminary ruling.
On those grounds, the Court (Seventh Chamber) hereby rules: Articles 44(2) and 47(1)(b) of
Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works contracts, public supply contracts and
public service contracts must be interpreted as meaning that a contracting authority may require a
minimum level of economic and financial standing by reference to one or more particular aspects
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of the balance sheet, provided that those aspects are such as to provide information on such
standing of an economic operator and that level is adapted to the size of the contract concerned
in that, it constitutes objectively a positive indication of the existence of a sufficient economic and
financial basis for the performance of that contract, without, however, going beyond what is
reasonably necessary for that purpose. The requirement of a minimum level of economic and
financial standing cannot, in principle, be disregarded solely because that level relates to an aspect
of the balance sheet regarding which there may be differences between the legislation of different
Member States. Article 47 of Directive 2004/18 must be interpreted as meaning that where an
economic operator cannot meet a minimum level of economic and financial standing consisting
in a requirement that the profit/loss item in the balance sheet of candidates or tenderers should
not be negative for more than one of the last three completed financial years, because of an
agreement under which that economic operator systematically transfers its profits to its parent
company, that operator has no other option, in order to meet that minimum capacity level, than
to rely on the capacities of another entity, in accordance with Article 47(2). It is irrelevant in that
regard that the legislation of the Member State of establishment of that economic operator and
that of the Member State of establishment of the contracting authority differ in that such an
agreement is authorised without limitation by the legislation of the first Member State whereas,
under the legislation of the second, it would only be authorised on condition that the transfer of
profits does not have the effect of making the profit/loss item in the balance sheet negative. 861

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Description of the Regulatory Environment
6.1.1. KÁT
Regarding the legal regulation of RES Electricity in Hungary, comprehensive changes have become
effective by 1 January 2017.
Before 1 January 2017, a so-called mandatory off-take system (in Hungarian: kötelez átvételi rendszer,
abbreviated as “KÁT”) applied on photovoltaic power plants (“PVPPs”) with a peak capacity less
than 0.5 MW. The KÁT system meant that the responsible TSO had to off-take the energy, from
the producer, produced from renewable, in this case photovoltaic, sources for a price previously
fixed by the competent authority, i.e. MEKH. Since 26 April 2017, it has not been possible to
submit application for participation in KÁT system. However, it still has significance in the current
Hungarian system of RES-Electricity production and will so for a long time. At first, the PVPPs
supported by KÁT system will be running for approximately 25 years.

861
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It is important to set out, however, that the legislative changes of 1 January 2017 had no impact
on projects previously admitted to KÁT system. Only the off-take prices may be changed for them
on a year-over-year basis. As a second, it is possible to purchase the ownership of PVPP projects
admitted to KÁT system, but yet to be constructed and to start producing energy, within an M&A
transaction. Therefore, such projects have been got over the licensing phase and have been
approved by HEO, although have not been constructed and installed yet. As a third, a new
operator may also acquire already installed and producing PVPPs.

6.1.2. METÁR
By 1 January 2017, the new RES support scheme (in Hungarian: megújuló energia támogatási
rendszer, abbreviated as “METÁR”) has become effective, which was comprehensively extended
and amended in October-November 2017. Those projects previously supported within KÁT
system, shall not be impacted by the new regulation. Main relevant legal regulation:


Act LXXXVI of 2007 on electricity,



Government Decree No. 299/2017. (X. 17.) on the mandatory off-take and premium
type support of electricity produced from RES (“Premium Decree”),



NFM Decree862 No. 62/2016. (XII. 28.) on the limits of support of electricity produced
from RES and the application process of premium type support system (“Limit Decree”),



NFM Decree No. 63/2016. (XII. 28.) on detailed rules of stating the amount of money
and its payment for financing operational support of electricity produced from RES,



MEKH Decree863 No. 13/2017. (XI. 8.) on the amount of operational support of
electricity produced from RES,



NFM Decree No. 55/2016. (XII. 21.) on the technical conditions of financial support
for equipment and systems producing from RES (“Technology Decree”).
6.1.2.1. Main elements of METÁR
6.1.2.1.1. Entitlement for METÁR support

Within the framework of METÁR, RES-Electricity power plants may be supported, except
household-sized small power plants. Multi-fired plants and plants burning waste may receive
support only for the RES part, having regard to the ratio thereof in combustion heat. An electricity
generator project may receive support from METÁR if it is related to a brand-new investment and
the execution of the investment has not yet been started at the time of the request for support.
Already existing power plant units may request for support if they are going to be subject to
significant renovation or development, where significant means more than 50% of their
investment costs. The abovementioned support form is called ‘green premium’.
The maintenance of already existing power plants using biomass or biogas is supported within the
support form called ‘brown premium’.

862
863
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It is possible to instigate to have a project considered as a ‘demonstration project’, if it newly
presents a technology in the EU and represents an innovation exceeding the currently best
technology. Demonstration projects may be supported within the mandatory off-take system, if
they get financial investment support for the construction, as well.
Except for brown premium, power plants complying with the regulations of the Technology
Decree may be supported, only.
6.1.2.1.2. Support categories
Within METÁR system, support may be received through an application process, only, for
electricity generated in the following types of power plant units:
1. power plant with at least 1 MW peak capacity, or
2. wind farms, or
3. a power plant unit already working but undergoing a significant renovation or
development.
The call for application shall be technology-neutral and has one round; the applications complying
with the conditions shall be selected only upon the amount of the bid made to the initial support
price. An entitlement for green premium support may be received for a definite period set out in
the call for applications, but not more than 20 years, besides the initially supported prices
mentioned in the applications considered as admitted. In case any other support is received, the
supported time period and quantity shall be decreased in proportion to the intensity of the other
support.
RES power plant units not located in Hungary, under an amount set out in the call for applications,
may also participate in the applications, if an appropriate convention or treaty has been entered
into with the concerned country. The applications are opened based on reciprocity.
Except for the abovementioned cases, METÁR applies to power plants installed in Hungary, only.
The entitlement for green premium type support shall mean the following:
! a generator sells the generated electricity generated by them themselves,
! a generator can join any balance network, except the balance network of the KÁT
system,
! a generator receives the following amount of premium against the energy generated
from RES and transmitted to the public grid from the TSO (which company is MAVIR
Zrt. in Hungary):
+ premium = supported price – market reference price, where supported price is
o annually defined in Annex 2 of the Premium Decree in case of an/the
application process,
o annually defined in Annex 1 of the Premium Decree in case of support
provided without an application process (power plant under 1 MW, except
wind farms),
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+ reference market price: weighted monthly average of next day market hourly rates
of HUPX864
o in case of PVPPs, only the production of PVPPs included in the average,
o in case of wind farms, only the production of wind farms included in the
average,
o in other cases, it is just a monthly simple arithmetic average.
+ the premium shall be zero if the next day market hourly rates of HUPX are
negative for at least 6 hours,
+ an agreement shall be entered into MAVIR Zrt. to get the payment of the
premium,
+ the amount of electricity transmitted to the public grid may not be more than the
amount generated by a power plant unit decreased with the amount of its own
consumption.
In case of power plants under 1 MW peak capacity participation in the application process is not
required to get the entitlement for green premium (except wind farms865). Such entitlement may
be requested from HEO.
6.1.2.1.3. Limits of METÁR support
The new, annual limits of METÁR support, which may be allocated annually until 2026, are
defined in the Limit Decree as follows:
 KÁT system: HUF 1 billion / year (approx. EUR 3,125,000)
 Green premium without application process: HUF 500 million / year (approx. EUR
1,562,000)
 Green premium within application process: HUF 1 billion / year (approx. EUR
3,125,000)
However, in case of a relevant political resolution, the abovementioned amounts may be changed
(hopefully increased) practically anytime, as they are defined just in a Ministerial Decree.
Moreover, please note that any kind of RES power plants (except wind farms) may be executed
and installed based on strictly market conditions, without any financial government support.

6.1.3. Step plan for RES power plants in Hungary (except wind farms)
The establishment of RES power plants in Hungary is a complex procedure. The length of the
procedure and the required steps mainly depend on the type of electricity production. The below
provided plan indicating the establishment process step by step in terms of all RES power plants,
except wind farms because of the current legislation. On one hand, wind farms, unlike photovoltaic
power plants (PVPPs) are subject to a particular application process866, however, no such
The Hungarian Power Exchange.
The installation of new wind farms is not possible pursuant to the current regulations. However, the support of
already existing wind farms has been going on.
866 Please refer to KHEM Ministerial Decree No. 33/2009. (VI. 30.) on the conditions of tenders for capacity
installation of wind farms, on the minimal conditions of an application and on the rules of the application process.
864
865
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application process has been conducted in Hungary since 2006. On the other hand, by a legislative
amendment by the Hungarian Government in 2016, the installation of new wind farms is
practically forbidden, however, the concerning legal provision is still in compliance with EU law.867
Task

Necessity

Arrangement of land use /
in any case
ownership rights
Construction permit
Network access agreement
Aggregate small power plant
license
Construction

in any case

Competent
authority
/
contracting
party (if any)
territorially
competent land
registry office
territorially
competent
district office
regional DSO

in any case
if peak capacity reaches at
HEO
least 0.5 MW
in any case
In case, a project NOT
already approved within
KÁT / METÁR system is
taken over, but the
generated electricity is
Management / submission intended to be sold under
of KÁT / METÁR KÁT / METÁR system. In HEO
applications
case of a takeover of a
project admitted to KÁT /
METÁR system, the
compliance of already
prescribed conditions and
deadlines is crucial.
responsible
Balance network agreement in any case
company
Operational agreement
in any case
Notification
on
the if peak capacity reaches at
HEO
proposed installation and least 0.5 MW

Period

approx.
days

30

approx.
days

21

approx.
days
-

30

-

60
days
before
installation

Please refer to Section 1 of Government Decree No. 277/2016. (IX. 15.) on the amendment of some rules on wind
farms saying that no wind farm may be installed within 12,000 meters from an area already built-up or to be built-up.
In practice, this provision means that there has not remained any more areas in Hungary being legally appropriate for
wind farms.

867
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the intended starting date of
commercial operation
network
licensee

Network use agreement

in any case

Separate permission for
operation
Notification on the fact of
installation and the start of
commercial operation

if peak capacity reaches at
HEO
least 50 MW

-

if peak capacity reaches at
HEO
least 0.5 MW

within
days

Occupancy permit

in any case

territorially
competent
district office

-

30

90
days
following
installation

6.2. Does your country’s domestic legal system make a distinction between
renewable energy systems (RES)-Electricity and non-renewable energy in terms of
consumption?
The Hungarian legal system in terms of consumption, does not distinguish between renewable
energy systems and non-renewable energy.

6.3. Has your country enacted specific legislation that deals with environmental
damage caused by energy products?
6.3.1. The national legal framework
The Environmental Impact Assessment aims to prevent any damage to the environment caused
by energy power plant installation. However, in case of an environmental damage, the legal
framework set out in the following legal instruments apply:
 Act No. V of 2013 on the (Hungarian) Civil Code868
• General provisions and common rules on liability for incurred damage: Concerning
the mode of compensation, in principle, the tortfeasor shall provide compensation
in cash, unless compensation in kind is justified by the circumstances.869 However,
in case of environmental damage, the principal shall be that of ‘in integrum restitutio’.
In other words, the reparation of the contaminated or damaged human
environment is primal, if it is possible. Regarding certain elements of the
environmental damage, the ‘in integrum restitutio’ can be partial, but in this case, it is
combined with material compensation.870
• Liability for Highly Dangerous Activities:

in
Hungarian:
2013.
évi
V.
törvény
a
Polgári
TörvénykönyvrKl
https://net.jogtar.hu/jogszabaly?docid=A1300005.TV.
869 Act No. V of 2013 on the Civil Code, Section 6:527 (1).
870 https://ptk2013.hu/polgari-jogi-kodifikacio/v-konyv-kotelmi-jog-otodik-resz-pjk-20076-3-14-o/211.
868

280

ELSA HUNGARY

It is stated under Section 6:535 (1)-(2) that a person, who pursues an activity that
is considered highly dangerous shall be liable for any damage caused thereby.
Moreover, these provisions on liability for hasardous operations shall also apply to
persons who cause damage to other persons through activities that endanger the
human environment.
 Act No. LIII of 1995 on General Norms for Environmental Protection871
With regard to the harmonisation of EU law, the Hungarian Parliament has enacted a
separate piece of legislation on the general norms for environmental protection, which
settle the legal issues concerning liability and compensation.
Under Article 102 (1) stated, the liability for environmental damage or risk, except where
evidence to the contrary is provided, shall be borne jointly and severally by those who,
once the environmental damage or risk has been materialised, own and are in possession
(the user) of the land on which the environmental damage occurred, or, on which the
activity which was potentially harmful to the environment, took place.
 Act No. LXXXV of 2011 on Environmental Protection Product Charges872
In general speaking, a specific duty (in Hungarian: környezetvédelmi termékdíj) shall be paid
after each kilogram of the installed solar panels. Solar panels are not the only products
after which this duty shall be paid, though. (A detailed list on such products may be found
in the footnoted law.) This duty is promised to be spent on waste management, however,
as it reads in the latest laws on the National Budget, the Government has spent only 20%
thereof on the promised goals, another 80% was integrated in general expenses.
 Act No. CXVI of 1996 on Atomic Energy
Due to our commitment contained in an international treaty, the nuclear liability is
regulated specifically in the above-mentioned Atomic Act (for details see 6.4.2.).

6.4. Does your country have a nuclear and nuclear liability legislation?
6.4.1. Nuclear Legislation
In Hungary, an Act governs the peaceful, safe and secured use of atomic energy. The fundamental
objective of the Act No. CXVI of 1996 on Atomic Energy (so-called Atomic Act) is to protect the
health and safety of the public and the environment. It has established a modern, multi-stage legal
and regulatory frame. It is in conformity with international standards and implements European
Council Directive 2013/59/Euratom of 5 December 2013 laying down basic safety for the
protection against the dangers arising from exposure to ionising radiation, and repealing Directives
89/618/Euratom, 96/29/Euratom and 2003/122/Euratom873. The detailed regulations are

in Hungarian: 1995. évi LIII. törvény a környezet védelmének általános
https://net.jogtar.hu/jogszabaly?docid=99500053.TV.
872
in
Hungarian:
2011.
évi
LXXXV.
törvény
a
környezetvédelmi
https://net.jogtar.hu/jogszabaly?docid=A1100085.TV.
873 https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32013L0059.
871

szabályairól
termékdíjról
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included in government and ministerial decrees issued based on the empowerment ensured by the
Atomic Act.

6.4.2. Nuclear liability legislation
Concerning nuclear liability legislation, the abovementioned Act No. CXVI of 1996 on Atomic
Energy provides a basis for, in terms of the nuclear activities, facilities and radioactive waste
management. In conclusion, the primer liability is assumed by the licence holder of the nuclear
power plant operator to the extent and in accordance with its authorisation/permission issued by
the Hungarian Atomic Energy Authority (hereinafter referred to as HAEA). As last resort, liability
is covered by the Hungarian State.
In case of third-party damage, the liability must be borne regardless of fault by the licence holder
of the nuclear power plant. The financial coverage of the operator’s liability is mandatory. The
specific rules regard civil nuclear liability laid down in the Government Decree No. 227/1997.
(XII.10.) on the type, conditions and sum of the liability insurance or other liability financial
coverage concerning atomic damage.
It is the competence of HAEA to ensure the fulfilment of international obligations concerning
liability for nuclear damage, based on Article 1 (1) d) df) of Government Decree No. 112/2011.
(VII. 4.) on the scope of authority of HAEA in relation to European Union obligations and
international obligations in connection with atomic energy, on the designation of co-authorities
contributing to the regulatory proceeding of HAEA, and on the scientific council assisting the
work of HAEA.

6.5. Are there any constraint to PPAs (Power Purchase Agreements) and support
to RES-Electricity?
The prohibition of incompatible state aid is a major limitation, which is contained both in the EU
Treaty and in the Energy Community Treaty. The Commission’s Guidelines on State aid for
environmental protection and energy 2014-2020 (2014/C 200/01), sets out satisfying applicable
conditions, which are in support of the production of RES-Electricity and considered compatible
with the internal market.
In the mid-1990s, the main objective in the Hungarian energy sector was to ensure security supply
and the modernisation of power generation infrastructure. These are highly capital-intensive aims;
therefore the Hungarian State introduced a system of long-term power purchase agreements
(PPAs, In Hungarian: HTM) as an incentive for power generators to invest in Hungary. Under
these agreements the fully state-owned and monopolistic network operator MVM Ltd. (In
Hungarian: „Magyar Villamos Mvek Zártkören Mköd Részvénytársaság”) had the obligation to buy
a fixed volume of generation capacities and quantity of produced electricity at a fixed price.
Competition law issues arise from this legal construction because approx. two thirds of the
electricity generated in Hungary was sold under long-term PPAs. Which eventuated in electricity
market shrinkage by closing off a significant part of the market from new entrants, because they
only got a limited chance to freely enter and compete on the market. After Hungary’s accession to
the European Union on 1 May of 2004, the European Commission’s view was that the Hungarian
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PPAs are serious potential obstacles to the liberalisation of this market. Therefore, in 2005 an indepth investigation was carried out on the Hungarian PPAs by the Commission (C 41/2005). The
investigation revealed that the PPAs concluded between MVM and ten power generators between
1995 and 2001 have been conferring unlawful and incompatible state aid and they do not constitute
an appropriate tool to compensate the generators for their pre-accession investments and has
adverse effects on the market. The Commission's final decision ordered the termination of the
PPAs within 6 months and to reclaim the revenues from the power generators, which they could
not have obtained from the market without PPAs.
Regarding the dominant position of the seller/purchaser, usual competition law regulations
applicable and shall be taken into consideration.

6.6. Please indicate what the designated/preferred legal form of investment vehicle
is for RES Electricity investments
Regarding a special exception mentioned above, under Hungarian law, RES electricity investments
may be executed by legal persons having a registered seat within Hungary. However, such legal
persons may be subsidiary companies of foreign companies, either such registered in the EU or in
third countries.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
7.1. R&D and tax incentives
Realising that the modern economies in the 21st century will be based on knowledge; Hungary took
internationally recognised steps in the foundation of knowledge-based economy. The material is
aimed at providing concise information for interested parties on the Hungarian national innovation
system, the performance of this system, the main features of the science and technology policy,
and finally present possibilities for international co-operation in science and technology. The
Hungarian national innovation system, on an institutional level, consists of three main components
such as the governmental organisations, the Hungarian Academy of Sciences and the research and
technology institutions.
On the Government level, the Ministry of Human Resources is responsible for designing and
implementing the Hungarian science and technology policy, for the competition-based research
and development programmes and for promoting the international science and technology cooperation of Hungary, including EU-related research matters. The R&D Division of the Ministry
has, therefore, the following responsibilities:
 it works out documents concerning the national science and technology policy, runs
technology foresight programmes, prepares reports and reviews for promoting the
acquisition and dissemination of new knowledge and information serving the
government's science and technology strategy in co-operation with social partners,
NGOs, industrial and professional associations,
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it represents the government in the international field, in intergovernmental S&T
organisations and programmes, organises and co-ordinates the Hungarian participation
in such programmes. In this capacity, it is also in charge of the multilateral S&T cooperation and participates in the EU accession process.
 through the Ministry's Fund Management Directorate, the R&D Division of the Ministry
of Human Resources is responsible for the implementation of the science and
technology policy by managing different R&D support programmes financed from the
National Technology Development Fund and the National R&D Programmes.
The objective of the aid is to develop technologies and products related to the prevention of
environmental pollution and representing a smaller load on the environment. In addition, the
objective of the aid is to improve the competitiveness of the environmental protection industry.
Preference will be given to projects, which are aimed at the development of "cleaner" products
and technologies, recycling of waste, development of combustion equipment with low emission,
equipment using renewable energy sources, and purification of communal wastewater in small
settlements.874
The MEKH is a separate regulatory authority established as the general and universal legal
successor of the Hungarian Energy Office when the Hungarian Parliament adopted the Hungarian
Energy Regulatory Authority on 14 March 2013 in order to ensure its independence.
Bill on the creation of an Energy and Utilities Regulatory Authority as an independent regulatory
body. MEKH carries out the regulatory supervision of natural gas, electricity, district heating and
water utilities and preparatory tasks related to the regulation of waste management public service.
Its detailed scope and authority are still covered by sectoral legislation.
Within the European Union, on the initiative of the European Council, the regulatory status of
regulators is constantly evolving: in 20 Member States, these institutions are already operating as
independent regulatory authorities. In addition to complying with the EU recommendation, the
new organisation will allow for independent, responsible market regulation so that MEKH can
represent consumer interests more effectively in the future.
Renewable and alternative energy sources heat and electricity support schemes (METÁR in short)
are a statutory regulatory and support system. The essence is that the production of renewable
energies (electricity or heat) is taken over in a guaranteed and predictable time. The aim of the
regulation is to invest in renewable energies in Hungary. There is a need for this, as we are strongly
lagging behind the other EU countries in using renewable energies, while the EU and Kyoto
regulations require an increase in their share.
The source and financial base of METÁR will be included in the electricity and heat energy bills:
we pay a few pounds per unit, from which the repurchase price of the subsidised systems is
financed. In most countries of the EU, and in the world, there is still a lot of similar support
schemes to encourage renewable energy investments.875
Renewed information refers to: the scheduling determination of power plants means that they
have to indicate in advance that the given time unit should be in a system. If this estimation is not


874
875
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accurate, then the amount of energy lost is compensated by equalising energy. For this, the system
needs more information they need to make sure. The costs incurred are paid by one consumer for
system user fees. The more insistent scheduling provisions are to check the provisions for
renewable energy power plants and the operation of the system.
On 1 July 2018 by the failure to schedule, a power plant below 0.5 MW will be punishable and
deviation from schedule is allowed. Power plants under 0.5 MW are incentivised by giving a bonus
to a more accurate schedule. The surcharge that meets an energy efficiency requirement.
It must be greater than 50%; provisions for a hydroelectric power plant with a rated capacity of 5
MW for the sale schedule from a difference of more than 25%; biogas or landfill with a capacity
less than 5 MW, for which the revenue provisions must be specified. A power plant not mentioned
above is a timer of price selection (fourth) of sales above 5% of schedule.876
The planned implementation end date is 30 June 2021.
Support categories from METAR introduction:
<500 kW: Under the minimum capacity of 0.5 megawatts (MW), the same mandatory takeover
system (KÁT) applies to power plants as before, with the exception of wind power plants.
Current KTT electricity price: HUF 31.77 / kWh
500-1000 kW: Producers between 0.5 and 1 MW belong to METÁR's special system with
individual support. Green energy producers in this category may receive premium support, but
may also obtain it without a tender, except for wind power plants. The subsidised price is
determined by a government decree in their case, similar to the current KTT prices. The maximum
amount of electricity covered by the grant is determined by the Hungarian Energy and Public
Utility Regulatory Authority (MEKH).
1000 kW <: Power plants with more than one MW of renewable energy are also included in the
premium support system. They must apply for support. Granting of aid is mandatory for power
plants with at least one MW and wind power plants.877

7.2. Relevant policies and laws
In Hungary, the support system for electricity from renewable sources is governed by the new
Renewable Energy Support Scheme (METÁR), which came into force 1 January 2017. The system
is built on three pillars based on the plant’s installed capacity: a feed-in tariff (unchanged compared
to the previous KÁT system; 50 kW-500 kW), a ‘green premium’ granted without tendering (0.5
MW-1 MW) and a ‘green premium’ granted through tendering procedures (>1 MW).
Furthermore, a so-called ‘brown premium’ has been introduced for solid biomass and biogas
plants; it serves as a technology-specific successor to the feed-in tariff. Additional support is
provided by subsidy programmes for the use of renewable energy sources, mainly through the
Environment and Energy Efficiency Operational Programme.
The Act on Electric Energy (Act No. LXXXVI of 2007)878 gives priority grid connection and
access to electricity generated from renewable energy. Furthermore, it imposes restrictions on
https://www.alternativenergia.hu/pontosabb-elorejelzest-kell-adniuk-a-napenergia-termeloknek/82934.
https://www.solarkonstrukt.hu/befektetoknek/kat-metar-ismerteto/.
878 Act No. LXXXVI of 2007.
876
877
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electricity imports to the benefit of renewable energy. The costs for the connection of renewable
energy plants to and the expansion of the grid are borne either by the plant operator or by the grid
operator, depending on certain criteria.
The Electricity Act sets out a framework that regulates the production of electricity through
renewable energy sources. With respect to renewable energy producers, the Act regulates the
establishment of new energy capacities, the access of energy producers to the electricity network
(the grid) and the licensing of power plants. The framework tries to promote the production of
electricity through renewable energy sources by reducing some of those producers’ input costs.
For example, authorised network operators bear a portion of the costs associated with required
technical adaptions to the public utility system, which are necessary to integrate renewable energy
producers into the electricity network.
In order to promote the use of renewable energy sources, the Electricity Act imposes a purchasing
obligation, which guarantees renewable energy producers a certain level of income for their
investment.
Government Decree No. 389/2007 (XII. 23.) sets out the rules on the feed-in obligation and feedin tariffs of electricity produced from renewable energy resources, or from waste and electricity
generated in co-generation facilities. Decree No. 63/2013. (X. 29.) of the Ministry for National
Development further details the rules on the distribution of electricity falling under the feed-in
obligation and on the methodology for determining prices to be applied in the course of
distribution.
The Electricity Act also designates the Hungarian Energy and Public Utility Regulatory Authority
as the main regulatory authority in the Hungarian energy market.
Specific rules for wind and biofuel
As regards wind energy, Decree No. 33/2009 (VI. 30.) of the Ministry for Transportation,
Communications and Energy sets out the conditions for the announcement of tenders to establish
wind power capacities and the minimum requirements in such tenders, and the rules of procedure
in such tendering.
As far as biofuel is concerned, the European Union’s Renewable Energy Directive (2009/28/EC)
on the promotion of the use of energy from renewable sources and the Fuel Quality Directive
(2009/30/EC) on the specification of petrol, diesel and gas-oil and introducing a mechanism to
monitor and reduce greenhouse gas emissions have been implemented in Hungary by Act No.
CXVII of 2010. Based on this Act, the requirements for sustainable biofuel production are further
detailed by Government Decree No. 343/2010 (XII. 28.).
The main regulatory authority in the Hungarian energy market is the Hungarian Energy and Public
Utility Regulatory Authority (“MEKH”). MEKH is an independent regulatory body, which means
that it enjoys wide discretion in exercising its competency.
In the renewable energy sector the competence of MEKH extends to approving and repealing
energy licenses and supervising their observation; supervising the energy market including market
abuse and protect customers; setting the amount and duration of electricity off-take obligation;
setting charges for system usage and prices in regulated markets (e.g. Decree of the Hungarian
Energy and Public Utility Regulatory Authority No. 10/2016 (XI.14.) on the application of system
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use charges, grid connection and special charges); issuing the guarantee of origin of renewable
energy; rendering decisions in relation to the daily operation of a licensee.
Besides MEKH, regulatory powers are also exercised by the Government and particularly by the
Ministry for Innovation and Technology in the form of adopting decrees for the implementation
of sectoral energy acts. As decision-making regarding long-term projects and strategic objectives
also falls within the competence of the Government and the Ministry, they can substantially
influence the market indirectly (e.g. by the approval of the Hungarian Renewable Energy Action
Plan 2010-2020).
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Table of legislation
Provision in Hungarian language
Az atomenergiáról szóló 1996. évi CXVI.
törvény
“3. § * Magyarország az atomenergia békés
célú, biztonságos alkalmazását nemzetközi
szerzKdések keretében vállalt
együttmNködéssel is elKsegíti.
4. § (1) Atomenergiát csak oly módon szabad
alkalmazni, hogy az ne károsítsa a társadalmilag
elfogadható - más gazdasági tevékenységek
során is szükségszerNen vállalt - kockázati
szinten felül az emberi életet, a jelenlegi és a
jövK nemzedékek egészségét, életfeltételeit, a
környezetet és az anyagi javakat.
(2) Az atomenergia alkalmazása során a
biztonságnak minden más szemponttal
szemben elsKbbsége van.”
A megújuló energia közlekedési célú
felhasználásának elKmozdításáról és a
közlekedésben
felhasznált
energia
üvegházhatású
gázkibocsátásának
csökkentésérKl szóló 2010. évi CXVII. törvény
“3. § * (1) A folyékony bioenergiahordozók, a bioüzemanyagok akkor
vehetKk figyelembe a 2. §-ban, illetve a 9. § (1)
bekezdésében meghatározott célra - az e
törvény végrehajtására kiadott rendeletben
foglalt kivétellel -, tekintet nélkül arra, hogy az
elKállításához felhasznált alapanyagot az
Európai Unió területén vagy harmadik
országban termesztették, ha azok az e
törvényben, valamint az e törvény alapján
kiadott rendeletben meghatározott valamennyi
fenntarthatósági követelménynek megfelelnek.
(2) A bioüzemanyagok akkor vehetKk
figyelembe, az e törvény alapján kiadott
rendeletben meghatározott bioüzemanyag-
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Corresponding translation in English
Act No. CXVI of 1996

“Section 3* Hungary also promotes the
peaceful and safe use of nuclear energy in
cooperation with international agreements.
Section 4 (1) Nuclear energy shall be used only
in such a way that it does not damage human
life, the health, living conditions of the present
and future generations, the environment and
the health of the present and future
generations.
material
goods.
(2) Safety in the use of nuclear energy has
priority over all other aspects. ”

Act No. CXVII of 2010

“Section 3* (1) Liquid bio-energy carriers,
biofuels may be taken into account for the
purposes specified in Section 2 and Section 9
(1), with the exception of the Decree issued
for the implementation of this Act, regardless
of whether the raw material used for its
production has been grown in the European
Union or in a third country if it complies with
all sustainability requirements set out in this
Act and in the Decree issued under this Act.
(2) Biofuels may be taken into account for the
fulfillment of the share of biofuels specified in
a decree issued pursuant to this Act - with the
exception contained in the Decree
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részarány teljesítése szempontjából - az e
törvény végrehajtására kiadott rendeletben
foglalt kivétellel -, ha azok megfelelnek
valamennyi fenntarthatósági követelménynek.”
Az
ENSZ
Éghajlatváltozási
Keretegyezményben
Részes
Felek
Konferenciájának
1997.
évi
harmadik
ülésszakán elfogadott Kiotói JegyzKkönyv
kihirdetésérKl szóló 2007. évi IV. törvény
“1. § Az OrszággyNlés az ENSZ
Éghajlatváltozási Keretegyezményben Részes
Felek Konferenciájának 1997. évi harmadik
ülésszakán elfogadott Kiotói JegyzKkönyvet (a
továbbiakban: JegyzKkönyv) e törvénnyel
kihirdeti.
2. § A JegyzKkönyv hiteles angol nyelvN
szövege és annak hivatalos magyar nyelvN
fordítása a következK:
„Kyoto Protocol to the United Nations Framework
Convention on Climate Change”
Az energiahatékonyságról szóló 2015. évi LVII.
törvény
“2. § (1) Indikatív energiahatékonysági
célkitNzésként kell meghatározni a 2020-ra
elérendK primerenergia-felhasználást és
végsKenergia-fogyasztást.
(2) A nemzeti energiahatékonysági célkitNzés
felé tett elKrelépésekrKl az Európai Bizottság
részére évente jelentést kell benyújtani.”

implementing this Act if they meet all
sustainability requirements. “

Act No. IV of 2007

“Section 1 The Kyoto Protocol adopted by
the Conference of the Parties to the United
Nations Framework Convention on Climate
Change in 1997 (hereinafter referred to as "the
Protocol") shall be promulgated by this Act.
Section 2 The authentic English text of the
Protocol and its official English translation
are
as
follows:
Kyoto Protocol to the United Nations
Framework Convention on Climate Change”
Act No. LVII of 2015

“Section 2 (1) Primary energy consumption
and final energy consumption to be achieved
by 2020 shall be defined as an indicative
energy
efficiency
target.
2. Progress towards the national energy
efficiency target shall be reported annually to
the European Commission.”
Az ENSZ Éghajlatváltozási Keretegyezmény Act No. LXXXII of 1995
kihirdetésérKl szóló 1995. évi LXXXII. törvény
“1. § Az OrszággyNlés a Rio de Janeiróban, “Section 1 The Parliament hereby proclaims
1992.
június
13-án
aláírt
ENSZ the United Nations Framework Convention
Éghajlatváltozási
Keretegyezményt
e on Climate Change, signed in Rio de Janeiro
törvénnyel kihirdeti. (A Magyar Köztársaság on 13 June 1992. (Deposit of the instrument
megerKsítK okiratának letétbe helyezése az of ratification of the Republic of Hungary by
ENSZ FKtitkáránál 1994. február 24-én the Secretary-General of the United Nations
on 24 February 1994.)”
megtörtént.)”
A környezet védelmének általános szabályaoról Act No. LIII. of 1995.
szóló 1995. évi LIII. törvény
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“1. § (1) * A törvény célja az ember és
környezete harmonikus kapcsolatának
kialakítása, a környezet egészének, valamint
elemeinek és folyamatainak magas szintN,
összehangolt védelme, a fenntartható fejlKdés
biztosítása.
(2) A törvény a kiszámíthatóság és a
méltányos teherviselés elve szerint megfelelK
kereteket teremt az egészséges környezethez
való alkotmányos jogok érvényesítésére és
elKsegíti
a)
a
környezet
igénybevételének,
terhelésének és szennyezésének csökkentését,
károsodásának megelKzését, a károsodott
környezet javítását, helyreállítását;
b) az emberi egészség védelmét, az
életminKség környezeti feltételeinek javítását;
c) a természeti erKforrások megKrzését,
fenntartását, az azokkal való ésszerN takarékos
és az erKforrások megújulását biztosító
gazdálkodást;
d) az állam más feladatainak a
környezetvédelem követelményeivel való
összhangját;
e)
a
nemzetközi
környezetvédelmi
együttmNködést;
f) a lakosság kezdeményezését és részvételét
a
környezet
védelmére
irányuló
tevékenységben, így különösen a környezet
állapotának feltárásában, megismerésében, az
állami szerveknek és az önkormányzatoknak a
környezet védelmével összefüggK feladatai
ellátásában;
g) a gazdaság mNködésének, a társadalmi,
gazdasági
fejlKdésnek
a
környezeti
követelményekkel való összehangolását;
h)
a
környezetvédelem
intézményrendszerének kialakítását, illetve
fejlesztését;
i) a környezet védelmét, megKrzését szolgáló
közigazgatás kialakítását, illetve fejlesztését.”
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“Section 1 (1) * The purpose of this Act is to
establish a harmonious relationship between
man and its environment, to ensure a high
level of harmonised protection of the
environment as a whole and its elements and
processes, and to ensure sustainable
development.
(2) In accordance with the principles of
predictability and fair burden-sharing, the Act
establishes an appropriate framework for the
enforcement of constitutional rights in a
healthy environment and promotes \ t
(a) reducing the use of the environment, load
and pollution, preventing damage, improving
and restoring the damaged environment;
(b) the protection of human health and the
improvement of the quality of life in the
environment;
(c) the conservation, maintenance, rational
conservation and rationalization of resources
of
natural
resources;
d) the coherence of other tasks of the state
with the requirements of environmental
protection;
(e) international environmental cooperation;
(f) the initiative and participation of the public
in activities aimed at protecting the
environment, in particular in the exploration,
knowledge of the state of the environment,
the performance of public authorities and
local authorities in the field of environmental
protection;

ELSA HUNGARY

(g) harmonizing the functioning of the
economy, social and economic development
with
environmental
requirements;
h) developing and developing an institutional
system for environmental protection;
(i) the establishment and development of a
public administration for the protection,
preservation of the environment.”
A polgárai törvénykönyvrKl szóló 2013. évi V. Act No. V of 2013
törvény
“6:535. § [A veszélyes üzemi felelsség]
(1) Aki fokozott veszéllyel járó
tevékenységet folytat, köteles az ebbKl eredK
kárt megtéríteni. Mentesül a felelKsség alól, ha
bizonyítja, hogy a kárt olyan elháríthatatlan ok
idézte elK, amely a fokozott veszéllyel járó
tevékenység körén kívül esik.
(2) A veszélyes üzemi felelKsség szabályai
szerint felel az is, aki az emberi környezetet
veszélyeztetK tevékenységével másnak kárt
okoz.”

“Section 6:535
(1) Any person who carries out an activity
involving an increased risk shall be obliged to
compensate for the resulting damage. It is
exempt from liability if it proves that the
damage was caused by an unavoidable cause
beyond the scope of the increased risk
activity.
(2) The person responsible for activities that
endanger the human environment is also
liable according to the rules of dangerous
operational responsibility. ”
A villamos energiáról szóló 2007. évi LXXXVI. Act No. LXXXVI of 2007
törvény
“1. § E törvény célja
a) a gazdaság versenyképességének segítése a “Section 1 Purpose of this Act
hatékonyan
mNködK
villamosenergia- (a) promoting the competitiveness of the
versenypiac kialakításán keresztül,
economy through the establishment of an
b) a fenntartható fejlKdés érdekében az efficient
electricity
market,
\
t
energiahatékonyság, az energiatakarékosság b) enforcing the principles of energy
elveinek érvényesítése,
efficiency, energy saving for sustainable
c) a villamosenergia-hálózatokhoz - az development,
objektív, átlátható és az egyenlK bánásmód (c) ensuring access to electricity networks, in
követelményeinek megfelelK - hozzáférés accordance with objective, transparent and
biztosítása,
equal
treatment
requirements;
(d) secure, undisturbed, quality and
transparent electricity supply to users,
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d) a felhasználók biztonságos, zavartalan,
megfelelK
minKségN
és
átlátható
költségszerkezetN villamosenergia-ellátása,
e) a felhasználók érdekeinek hatékony
védelme,
f) * a magyar villamosenergia-piac integrációja
az Európai Unió egységesülK villamos energia
piacaiba, különös tekintettel a transz-európai
hálózatok létrehozására és fejlesztésére,
valamint
a
villamosenergia-rendszer
együttmNködési képességének ösztönzésére,
g) új termelK kapacitások és új hálózati
infrastruktúra létesítésének, a villamosenergiapiacra új szereplKként belépKk megjelenésének
az elKsegítése,
h) a megújuló energiaforrásból és a hulladékból
nyert energiával termelt villamos energia,
valamint a kapcsoltan termelt villamos energia
termelésének elKsegítése.”
10/2016. (XI. 14.) MEKH rendelet a villamos
energia rendszerhasználati díjak, csatlakozási
díjak és külön díjak alkalmazási szabályairól
“4. § (1) Az átviteli rendszerirányító részére
az átviteli díjat
a) az átviteli hálózatra közvetlenül vagy
közvetve csatlakozó
aa) felhasználó,
ab) erKmN, illetve
ac) közvetlen vezeték vagy magánvezeték
engedélyese vagy üzemeltetKje
b) az elosztó az elosztó hálózatra csatlakozó
rendszerhasználók után és
c) a rendszerösszekötK vezetéken keresztül
villamosenergia-szállítást végzK
ca) az átviteli hálózatról történK
villamosenergia-kiszállítás után és
cb) az átviteli hálózatra történK
villamosenergia-beszállítás után
fizeti meg.
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(e) effective protection of users' interests;
f) * the integration of the Hungarian electricity
market into the European Union's unified
electricity markets, with particular regard to
the establishment and development of transEuropean networks and the promotion of the
interoperability of the electricity system;
(g) facilitating the establishment of new
production capacities and new network
infrastructure, and the emergence of new
entrants to the electricity market;
(h) to promote the production of electricity
from renewable energy sources and energy
produced from waste and the production of
cogenerated electricity.”

Decree No. 10/2016 (XI.14.) of the
Hungarian Energy and Public Utility
Regulatory Authority
“Section 4 (1) Transmission system
operator's transmission fee
(a) directly or indirectly connected to the
transmission network
aa) user,
(ab) power station or
(ac) the holder or operator of a direct line or
a private line
(b) the distributor after the system users
connected to the distribution network and
(c) the supply of electricity through the
interconnector
(ca) after the transmission of electricity from
the transmission network;
(cb) after the transmission of electricity to
the transmission network
to pay.
(2) The distribution fee to the distributor
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(2) Az elosztó részére az átviteli díjat az
elosztó hálózatra közvetlenül vagy közvetve
csatlakozó
a) felhasználó,
b) erKmN, illetve
c) közvetlen vezeték vagy magánvezeték
engedélyese vagy üzemeltetKje
fizeti meg.”
13/2017. (XI. 8.) MEKH rendelet a megújuló
energiaforrásból termelt villamos energia
mNködési támogatásának mértékérKl
“1. § E rendelet alkalmazási köre kiterjed a
megújuló energiaforrásból termelt villamos
energia kötelezK átvételi és prémium típusú
támogatásáról szóló kormányrendelet (a
továbbiakban: Metár rendelet) szerinti
a) kötelezK átvételre jogosult, új
erKmNegységet létesítK villamosenergiatermelKkre;
b) a prémium típusú támogatásra jogosult, 1
MW névleges villamos teljesítKképességnél
kisebb új erKmNegységet létesítK
villamosenergia-termelKkre;
c) barna prémiumra jogosult, már mNködK
villamosenergia-termelKkre.”
33/2009. (VI. 30.) KHEM rendelet a szélerKmN
kapacitás létesítésére irányuló pályázati kiírás
feltételeirKl, a pályázat minimális tartalmi
követelményeirKl, valamint a pályázati eljárás
szabályairól
“1. § (1) A rendelet hatálya kiterjed
a) *
a szélerKmNvi kapacitás-létesítési
jogosultságot igénylK, a polgári perrendtartásról
szóló törvény szerinti, belföldi székhellyel
rendelkezK gazdálkodó szervezetre, valamint a
Magyar Energetikai és KözmN-szabályozási
Hivatalra (a továbbiakban: Hivatal),
b) az elosztó vagy átviteli hálózathoz
csatlakozó olyan szélerKmNre, amely

shall be directly or indirectly connected to
the distribution network
the user,
(b) a power plant;
(c) the holder or the operator of a direct line
or a private line
pay for it.”
Decree No. 13/2017. (XI. 8.) of the
Hungarian Energy and Public Utility
Regulatory Authority
“Section 1 The scope of this Decree extends
to the Government Decree on the mandatory
take-over and premium type of electricity
produced from renewable energy sources
(hereinafter referred to as the Metar Decree).
(a) Electricity generators having a new power
plant who are entitled to take over;
(b) electricity generators generating a new
power plant with a nominal capacity of less
than 1 MW and eligible for premium support;
(c) electricity producers who are already
eligible for a brown premium.”
Decree No. 33/2009 (VI. 30.) of the Ministry
for Transportation, Communications and
Energy

“Section 1 (1) Scope of the Regulation
(a) * to an economic entity domiciled in a
country governed by the Code of Civil
Procedure and required by the Act on the
Code of Conduct for Wind Power Plants, and
to the Hungarian Energy and Public Utilities
Regulatory
Authority;
(b) wind turbines connected to the
distribution or transmission network which:.
\
t
(ba) exceeds the household size but does not
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ba) a háztartási méretet meghaladja, de a 0,5
MW teljesítKképességet nem éri el (nem
engedélyköteles kiserKmN), vagy
bb) 0,5 MW vagy ezt meghaladó
teljesítKképességN,
de
az
50
MW
teljesítKképességet nem éri el,
c) a villamos energiáról szóló 2007. évi
LXXXVI. törvény (a továbbiakban: VET)
ca) 7. § (2) bekezdése szerinti szélerKmN és
szélerKmN park (a továbbiakban együtt:
szélerKmN) kapacitás létesítésére, bKvítésére,
elosztó vagy átviteli hálózathoz történK
csatlakoztatására,
cb) szerinti, az elosztó vagy átviteli
hálózathoz
nem
csatlakozó
kiserKmN
létesítésére jogosító kiserKmNvi összevont
engedéllyel rendelkezK szélerKmN elosztó vagy
átviteli hálózathoz történK csatlakoztatására
(a továbbiakban együtt: létesítés) irányuló
pályázati kiírás feltételeire, a pályázat minimális
tartalmi követelményeire, valamint a pályázati
eljárásra.
(2) Nem terjed ki a rendelet hatálya a
villamosmNhöz nem csatlakozó és a háztartási
méretN szélerKmNre.”
55/2016. (XII. 21.) NFM rendelet a megújuló
energiát termelK berendezések és rendszerek
beszerzéséhez és mNködtetéséhez nyújtott
támogatások
igénybevételének
mNszaki
követelményeirKl
“1. § Az e rendeletben elKírt mNszaki
követelményeket
azon
megújuló
energiaforrásból energiát termelK rendszerek
esetében kell alkalmazni, amelyek beszerzése,
mNködtetése, üzemeltetése hazai vagy európai
uniós támogatási forrásból valósul meg.”
62/2016. (XII. 28.) NFM rendelet a megújuló
energiaforrásból származó villamos energia
termelési támogatás korlátairól és a prémium
típusú támogatásra irányuló pályázati eljárásról
“2. § (1) A pályázati eljárás célja
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reach a capacity of 0,5 MW (small power plant
not
subject
to
authorization);
(bb) with a capacity of 0,5 MW or more but
not
exceeding
50
MW;
c) Act LXXXVI of 2007 on Electricity; Act
(VET)
(ca) the establishment, expansion, distribution
or transmission of capacity of a wind farm and
wind farm (hereinafter together referred to as
the wind power plant) pursuant to Article 7
(2);
(cb) connecting a small power plant with a
small power plant that is authorised to
establish a small power plant not connected to
the distribution or transmission network to be
connected to a distribution or transmission
network;
(hereinafter together referred to as
“establishment”), the minimum content
requirements of the tender and the tender
procedure.
(2) The scope of this Regulation shall not
apply to wind power plants not connected to
the electric power plant and to the size of the
household.”
Decree No. 55/2016. (XII. 21.) of the
Ministry of National Development

“Section 1 The technical requirements
provided for in this Regulation shall apply to
systems for the production of energy from
renewable energy sources the acquisition,
operation and operation of which is financed
from domestic or European Union funds.”
Decree No. 62/2016. (XII. 28.) of the
Ministry of National Development
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a) megújuló energiaforrások felhasználásával
történK villamosenergia-termelést megvalósító,
új beruházások ösztönzése,
b) a fenntartható fejlKdés érdekében a
megújuló energiaforrásból termelt villamos
energia részarányának növelése,
c) a támogatási jogosultságok üzemgazdasági
és nemzetgazdasági szempontból hatékony,
átlátható,
befolyásmentes,
az
egyenlK
bánásmód
követelményének
megfelelK
szétosztása a korlátozott lehetKségekre való
tekintettel,
d) a fejlesztéspolitikai célok elKsegítése
a
villamosenergia-rendszer
szabályozhatóságának
és
biztonságos
mNködésének fenntartása mellett.
(2) A pályázati eljárás részét képezK értékelési
eljárás célja a kiírási dokumentáció szerinti
pályázati eljárás tárgyát képezK jogosultság
tekintetében azoknak a pályázóknak a
kiválasztása, akik az (1) bekezdésben
meghatározott
szempontrendszernek
megfelelK legkisebb támogatási igényN
pályázatokat nyújtották be.
3. § (1) E rendelet alapján olyan
erKmNegységekkel lehet pályázni mNködési
támogatásra,
amelyek
a
megújuló
energiaforrásból termelnek villamos energiát, és
a) új beruházás révén létesülnek, vagy
b) * olyan meglévK erKmNegységek, amelyek
jelentKs - az eredeti kezdeti beruházási költség
50%-át meghaladó költségN - felújításon vagy
fejlesztésen esnek át a termelKképesség
megKrzése vagy növelése érdekében.
(2) A pályázati eljárás lebonyolításával
kapcsolatos feladatokat - ideértve különösen a
hirdetmény elkészítését és közzétételét, a kiírási
dokumentáció kidolgozását, valamint a
pályázatok értékelését - a Hivatal látja el.
(3) * A Hivatal e rendelet szerinti eljárására a (4)-(5) bekezdés szerinti eltéréssel - a VET

“Section 2 (1) Purpose of the tender
procedure
(a) encouraging new investments in electricity
generation from renewable energy sources; \
t
(b) increasing the share of electricity produced
from renewable energy sources for sustainable
development;
(c) the allocation of payment entitlements in
an economically efficient and economically
efficient, transparent, non-discriminatory
manner, with due regard for the principle of
equal treatment with regard to limited
opportunities,
\
t
d) promoting development policy goals
while maintaining power system control and
safe
operation.
(2) The objective of the evaluation procedure
which is part of the tender procedure is to
select the applicants who have submitted the
applications with the lowest grant
requirements corresponding to the criteria set
out in paragraph 1 in respect of the eligibility
for
the
tendering
procedure.
Section 3 (1) Under this Regulation, operating
units which generate electricity from
renewable energy sources shall be eligible for
operating
aid;
(a) new investment is established or
(b) * existing power plants that undergo major
renovation or development of more than 50%
of the initial initial investment cost in order to
maintain or increase their productivity.
(2) The Office shall perform the tasks related
to the conduct of the tender procedure,
including in particular the preparation and
publication of the notice, the drawing up of
the tender documentation and the evaluation
of
the
tenders.
(3) * The procedure of the Office under this
Regulation, subject to paragraphs (4) to (5), to
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168. § (2)-(3), (9)-(13) és (17) bekezdését,
valamint az e rendeletben nem szabályozott
egyéb kérdésekben az általános közigazgatási
rendtartásról szóló 2016. évi CL. törvényt (a
továbbiakban:
Ákr.)
kell
megfelelKen
alkalmazni.
(4) A Hivatal e rendelet szerinti eljárása során
az eljárási határidK tartamát e rendelet állapítja
meg, és a határidK a pályázatok benyújtási
határidejének lejártát követK napon kezdKdik.
(5) * A Hivatal e rendelet szerinti eljárása
során nem alkalmazható az Ákr. II. fejezetének
4-8., 11. és 16. címe, V., VI. és XI. fejezete, az
eljárás felfüggesztésére, szünetelésére, a függK
hatályú döntésre, az egyezségi kísérletre és az
egyezségre, a szakhatóságra, az igazolási
kérelemre, az idézésre, az elKvezetésre, a
bizonyítékok
ismertetésére
vonatkozó
rendelkezései.
(6) Az e rendelet szerinti pályázaton csak
olyan szélerKmNvek indulhatnak, amelyek a
szélerKmN-kapacitás
létesítésére
irányuló
pályázati eljárásról szóló miniszteri rendelet
szerinti
pályázaton
elnyert
létesítési
jogosultsággal rendelkeznek.
(7) * A külföldi telephelyen termelt villamos
energia termelKi jogosultak a pályázatok
keretében kiosztott támogatás elnyerésére
legfeljebb a 3. mellékletben meghatározott
mértékig, amennyiben fizikai összeköttetés
lehetséges.
(8) * A (7) bekezdés szerinti megnyitás
tárgyévre vonatkozó célértékét a Hivatal a 3.
mellékletben foglaltak szerint kiszámítja, és az
eredményeket honlapján közzé teszi a tárgyévet
megelKzK év májusának 31. napjáig. A
kiszámított értékeket a Hivatal minden e
rendelet szerinti pályázati kiírást megelKzKen és
minden e rendelet szerinti pályázat
eredményhirdetését követKen aktualizálja és
honlapján közzéteszi.
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Paragraphs 168 (2) - (3), 9 to 13 and 17 of the
VET; in other matters not covered by this
Regulation, CL. Act (hereinafter referred to as
"the Act") shall apply mutatis mutandis.
4. In the procedure under this Regulation, the
time limit for proceedings shall be set by this
Regulation and the period shall begin on the
day following the expiry of the time limit for
the
submission
of
tenders.
(5) * In the course of the procedure under this
Regulation, the Office shall not apply the
ADR. II. Chapters 4-8, 11 and 16 of Chapters
V to VI and XI. Provisions on suspension,
suspension, pending decision, trial trial and
settlement, administrative authority, request
for verification, summons, prescription,
evidence
submission.
(6) Only wind power plants which have the
right to set up on the basis of a tender under
the Ministerial Decree on the tender
procedure for the establishment of wind
power capacity shall be eligible for the tender
under
this
Regulation.
(7) * Producers of electricity produced at a
foreign site shall be entitled to receive grants
awarded within the framework of applications
up to the amount specified in Annex 3, if
physical interconnection is possible.
(8) * The target value of the opening in
accordance with paragraph 7 for the current
year shall be calculated by the Office in
accordance with Annex 3 and published on its
website by 31 May of the year preceding the
year in question. The Office shall update the
calculated values prior to each call for
proposals under this Regulation and after
announcing the results of all proposals under
this Regulation and publish them on its
website.
(9) * The opening target for 2026, as set out
in Annex 3, is mandatory.”
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(9) * A 3. mellékletben foglaltak szerint a 2026.
évre számított megnyitási célérték kötelezKen
teljesítendK.”
63/2016. (XII. 28.) NFM rendelet a megújuló
energiaforrásokból nyert energiával termelt
villamos energia mNködési támogatásának
finanszírozásához
szükséges
pénzeszköz
mértékének
megállapítási
módjára
és
megfizetésére vonatkozó részletes szabályokról
“2. § * (1) A KÁT termelK vagy összevont
menetrend esetén KÁT termelKnként a
Menetrend-csoport képviselK és a Premizált
termelK minden naptári hónap 7.
munkanapjáig villamosenergia-termelési tervet
ad a Befogadó részére a következK 12 hónapra
vonatkozóan havi - kötelezK átvétel esetén
ezen felül zónaidKnkénti - bontásban.
(2) Ha a KÁT termelK vagy a Menetrendcsoport képviselK vagy a Premizált termelK az
(1) bekezdésben meghatározott kötelezettségét
határidKre nem teljesíti, a Befogadó a
villamosenergia-termelési tervet a korábbi
idKszakok statisztikai elemzésén alapuló
adatokkal pótolja.
(3) A KÁT termelK vagy összevont
menetrend esetén KÁT termelKnként a
Menetrend-csoport képviselK köteles a hónap
minden napjára a kereskedelmi szabályzatban
meghatározott feltételek szerint a Befogadó
részére napi termelési menetrendet adni.
(4) A KÁT termelK vagy összevont menetrend
esetén KÁT termelKnként a Menetrendcsoport képviselK jogosult a napi termelési
menetrend adott részeinek módosítása céljából
a kereskedelmi szabályzatban meghatározott
feltételek szerint napon belüli termelési
menetrendet adni a Befogadó részére.”

Decree No. 63/2016. (XII. 28.) of the
Ministry of National Development

“Section 2* (1) In the case of a KÁT
producing or consolidated schedule for each
producer, the Schedule Group and the
Premised Producer shall provide the
Recipient with a monthly electricity supply
plan for the next 12 months, on a monthly
basis, in addition to the monthly schedule. broken
down.
(2) If the producer of the KÁT or the
Schedule Group or the Premised Producer
fails to fulfill the obligation specified in
paragraph (1) by the deadline, the Recipient
shall replace the electricity production plan
with data based on statistical analysis of earlier
periods.
(3) In the case of a KÁT-producing or
consolidated schedule, each Schedule Group
representative shall provide the Recipient
Group with a daily production schedule for
each day of the month according to the terms
and conditions specified in the Commercial
Code.
(4) In the case of a KÁT-producing or
consolidated schedule, a Schedule Group
Representative per Producer shall be entitled
to provide the Recipient with a day-time
production schedule for modifying particular
parts of the daily production schedule in
accordance with the terms and conditions
specified in the Commercial Code.”
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122/2015. (V. 26.) Korm. rendelet az
energiahatékonyságról
szóló
törvény
végrehajtásáról
“4. § (1) A nagy hatásfokú kapcsolt
energiatermelés és a hatékony távfNtés,
távhNtés megvalósíthatósági potenciálja átfogó
értékelésének kötelezK tartalmi elemeit a 3.
melléklet tartalmazza.
(2) A nagy hatásfokú kapcsolt
energiatermelés és a hatékony távfNtés,
távhNtés megvalósíthatósági potenciálja átfogó
értékeléséhez szükséges országos költséghaszon elemzés kötelezK tartalmi elemeit és
elkészítésének elveit a 4. melléklet I. pontja
tartalmazza.
(3) Az intézményi szintN költség-haszon
elemzés keretelveit a 4. melléklet II. pontja
tartalmazza.”

Government Decree No. 122/2015. (V. 26.)

“Section 4 (1) The mandatory content
elements of a comprehensive assessment of
the feasibility potential of high efficiency
cogeneration and efficient district heating and
cooling are set out in Annex 3.
(2) The mandatory content elements and
principles for the preparation of the national
cost-benefit analysis for the comprehensive
assessment of the feasibility potential of high
efficiency cogeneration and efficient district
heating and cooling are set out in Annex 4,
point
I.
(3) The framework guidelines for cost-benefit
analysis at institutional level are set out in
Annex 4, Part II. is included.”
176/2008. (VI. 30.) Korm. rendelet az épületek Government Decree No. 176/2008. (VI. 30.)
energetikai jellemzKinek tanúsításáról
“1. § (1) * E rendeletet a (3) bekezdésben
meghatározott esetekben 2 a (2) bekezdés
“Section 1* In the cases specified in
szerinti kivételekkel 2 épületek és az épület
subsection (3), this Decree shall apply to the
önálló rendeltetési egységei energetikai
procedure for certification of the energy
jellemzKinek tanúsítási eljárására kell
characteristics of buildings and separate unit
alkalmazni.
of the building with the exceptions under
*
(2) A rendelet hatálya nem terjed ki:
paragraph
(2).
a) az önálló, más épülethez nem csatlakozó, (2) * This Regulation does not cover:
50 m2-nél kisebb hasznos alapterületN épületre; (a) a separate building with a floor area of less
b) az évente 4 hónapnál rövidebb használatra than 50 m2 which is not connected to another
szánt lakhatás és pihenés céljára használt building;
(b) buildings used for housing and rest for less
épületre;
4
months
of
the
year;
c) a legfeljebb 2 évi használatra szánt than
felvonulási
épületre,
fóliavagy (c) a parade building, foil or tent structure
intended for use up to 2 years;
sátorszerkezetre;
(d) buildings used for religious purposes;
d) hitéleti célra használt épületre;
e) a nem lakás céljára használt alacsony (e) a low-energy farm used for purposes other
energiaigényN olyan mezKgazdasági épületre, than housing, where the air temperature does
amelyben a levegK hKmérséklete a fNtési not exceed 12 ° C during the operating life of
the heating system or is heated for less than
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rendszer üzemideje alatt nem haladja meg a 12
°C-ot vagy négy hónapnál rövidebb ideig kerül
fNtésre és két hónapnál rövidebb ideig kerül
hNtésre;
f) mNhelyre vagy az ipari területen lévK
épületre, ha abban a technológiából származó
belsK hKnyereség a rendeltetésszerN használat
idKtartama alatt nagyobb, mint 20 W/m2, vagy
a fNtési idényben több, mint húszszoros
légcsere szükséges, illetve alakul ki.
(3) Az épület energetikai jellemzKit e rendelet
elKírásai szerint - amennyiben nem rendelkezik
hatályos energetikai tanúsítvánnyal - tanúsítani
kell a rendelet hatálya alá tartozó *
a) új épület építése;
b) * meglévK épület vagy önálló rendeltetési
egység
ba) ellenérték fejében történK tulajdonátruházása, vagy
bb) * bérbeadása;
c) * 250 m2, vagy ennél nagyobb hasznos
alapterületN hatósági rendeltetésN, állami
tulajdonú közhasználatú épület
esetén.”
227/1997. (XII. 10.) Korm. rendelet az
atomkárfelelKsségre vonatkozó biztosítási vagy
más pénzügyi fedezet jellegérKl, feltételeirKl és
összegérKl
“1. § (1) * A nukleáris létesítmény
engedélyese köteles az At. 48. §-án alapuló,
harmadik személy vonatkozásában fennálló
atomkár-felelKsségbKl eredK atomkár
megtérítésére vonatkozó kötelezettségét
biztosításra (felelKsségbiztosításra), illetve más
pénzügyi fedezetre irányuló szerzKdéssel
rendezni.
(2) Az (1) bekezdésben meghatározott
kötelezettség
kiterjed
a
nukleáris
létesítményben keletkezett vagy létesítménybKl
származó, abból kiszállított, illetKleg oda

four months and is cooled for less than two
months;
(f) workshops or buildings in an industrial area
where the internal heat gain from the
technology is greater than 20 W / m2 during
the normal period of use or more than twenty
times the air change in the heating season.
(3) The energy performance of a building
shall, subject to the provisions of this
Regulation, unless it has a valid energy
certificate,
be
certified
*
a) construction of a new building;
(b) * an existing building or a separate
establishment
(ba) transfer of ownership for consideration,
or
(bb)
*
hiring;
(c) * State-owned public-use public utility
building with a useful floor area of 250 m2 or
more
in case of."

Government Decree No. 227/1997. (XII.10.)

“Section 1 (1) * The licensee of a nuclear
facility is obliged to settle the obligation to
compensate nuclear damage arising from
third party liability arising from third party
liability based on Article 48 of the Act
(insurance of liability) and other financial
collateral
contracts.
(2) The obligation set out in paragraph (1)
shall also cover nuclear damage caused by
nuclear material generated or shipped from,
or shipped from, a nuclear installation during
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küldött nukleáris anyag révén a szállítás során
bekövetkezett atomkárra is.
(3) Nukleáris anyagnak a (2) bekezdés szerinti
belföldrKl külföldre vagy külföldrKl belföldre
történK szállítása során bekövetkezett atomkár
esetében e rendelet elKírásait azon körülmény
figyelembevételével kell alkalmazni, mely
szerint a felek a szállítási szerzKdésben
meghatározzák - az At. 48. §-a (2) bekezdése
alapján - a felelKsség átszállásának helyét.”
277/2016. (IX. 15.) Korm. rendelet a
szélerKmNvekre
vonatkozó
szabályok
módosításáról
6. § (1) A villamosenergia-ipari építésügyi
hatósági engedélyezési eljárásokról szóló
382/2007. (XII. 23.) Korm. rendelet (a
továbbiakban: Vhr.) 23. §-a a következK (2a) és
(2b) bekezdéssel egészül ki:
„(2a) A termelKi engedélyesnek vagy az
építtetKnek az erKmN építési engedélyezési
eljárása során az építési engedély iránti
kéreleméhez csatolni kell a villamosmNvek,
valamint a termelKi, magán- és közvetlen
vezetékek biztonsági övezetérKl szóló
miniszteri rendeletben megállapított biztonsági
övezetben korlátozni kívánt idegen ingatlan
tulajdonosával a Polgári TörvénykönyvrKl
szóló törvény rendelkezései szerint kötött
megállapodást is. A megállapodásban
rendelkezni kell a korlátozás mértékérKl és a
kártalanításról, valamint a korlátozás ingatlannyilvántartásban történK feltüntetésérKl. Az
elKírt biztonsági övezet nagyságát és a
korlátozás tényét illetKen az ingatlannyilvántartásba történK bejegyzést az
engedélyes köteles kérni.
(2b) Ha a tervezett villamos erKmN
termKföld igénybevételével jár, az engedély
iránti kérelemhez mellékelni kell az
ingatlanügyi hatóság mNvelés alól kivonást

300

transportation.
(3) In the case of nuclear damage occurring
during the transportation of nuclear material
from the domestic territory referred to in
paragraph 2 to or from abroad, the provisions
of this Regulation shall be applied having
regard to the circumstances in which the
parties define in the transport contract Article 48 (2). the place of transfer of
responsibility.”
Government Decree No. 277/2016. (IX. 15.)

“Section 6 (1) Section 382/2007 of the
Government of the Republic of Hungary on
Procedures for the Authorization of
Construction Authorities in Electricity
Industry. (XII. 23.) Government Decree
(hereinafter referred to as Vhr.), The
following paragraphs 2a and 2b shall be
inserted: \ t
"2a. The application for a building permit
shall be attached to the application for a
building permit by the licensee or the builder
during the construction consent procedure
for the power plant, with the owner of the
immovable property to be restricted in the
security zone laid down in the Ministerial
Decree on the safety of power stations,
private and direct lines. It has also concluded
an agreement under the provisions of the Act
on the Code of Conduct. The agreement
should provide for the level of restriction
and indemnification as well as for the
restriction in the property register. The
licensee is required to request the registration
of the required safety zone and the fact of
the restriction in the property register.
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engedélyezK, legalább három éve jogerKre
emelkedett határozatát.”
(2) A Vhr. „ErKmNvek építése” alcíme a
következK 23/A. és 23/B. §-sal egészül ki:
„23/A. § (1) A szélerKmN vagy szélerKmN
park építési engedélyezési eljárásában az
országos illetékességgel eljáró Borsod-AbaújZemplén Megyei Kormányhivatal vezetKjének
(az e §, valamint a 23/B., 29/A. és 29/B. §
alkalmazásában a továbbiakban:
Kormányhivatal) szakhatósági állásfoglalását
be kell szerezni az építési engedély iránti
kérelem és mellékletei megküldésével.
(2) A Kormányhivatal a szakhatósági
hozzájárulás iránti kérelem, illetve szakkérdés
elbírálása során a szélerKmN vagy szélerKmN
park környezeti, természeti, településfejlesztési
és településrendezési hatásaival összefüggK
szakkérdésekben foglal állást és ennek
keretében vizsgálja, hogy a szélerKmN nem
okoz-e olyan hátrányos következményeket,
amelyek aránytalanul meghaladják a
létesítésétKl várható elKnyöket.
(3) Az olyan építési engedélyezési
eljárásokban, amelyekben a Kormányhivatal
jár el elsK fokon, eljárásában maga vizsgálja a
szakkérdést.
(4) A szélerKmN vagy szélerKmN park építési
engedélyezési eljárásában másodfokon az
országos illetékességgel eljáró Baranya Megyei
Kormányhivatal vezetKjének szakhatósági
állásfoglalását be kell szerezni.
23/B. § (1) A szakhatósági eljárás során a
Kormányhivatal - az építési engedély iránti
kérelem és mellékletei megküldése mellett beszerzi a településfejlesztésért és
településrendezésért, az iparügyekért, a
környezetvédelemért, természetvédelemért,
valamint az energiapolitikáért felelKs
miniszterek képviselKinek részvételével
mNködK bizottság (a továbbiakban: Bizottság)

2b. Where the planned power plant involves
the use of land, the application for a license
shall be accompanied by a decision of the
property authority which has withdrawn
from cultivation for at least three years. '
(2) The Vhr. Subheading "Construction of
power plants" is replaced by the following:
23 / A. and 23 / B. § is added:
"23 / A. § (1) In the procedure for the
authorization of the construction of a wind
farm or wind power plant, the head of the
Borsod-Abaúj-Zemplén County
Government Office (hereinafter referred to
as §§ 23 / B, 29 / A and 29 / B), acting
under national jurisdiction, shall:
Government Office) must be obtained by
submitting a building permit application and
its annexes.
(2) The Government Office shall, when
examining a request for the consent of a
professional authority or an expert question,
take a stand on issues related to the
environmental, natural, settlement
development and settlement planning effects
of a wind farm or wind power park and shall
examine whether the wind power plant does
not cause any adverse consequences that are
disproportionate. exceed the expected
benefits of its establishment.
(3) In building licensing procedures in which
the Government Office acts at first instance,
the procedure itself is examined by the
procedure itself.
(4) In the case of wind power plant or wind
power plant construction permit procedure,
the head of the Baranya County Government
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véleményét. A Kormányhivatal a szakhatósági
állásfoglalás kiadása során mérlegeli a
Bizottságtól beszerzett véleményt.
(2) A Bizottság elnöke a
településfejlesztésért és településrendezésért
felelKs miniszter által kijelölt személy, a
Bizottság további tagjai az (1) bekezdésben
megjelölt miniszterek által szakterületenként
kijelölt egy-egy személy.
(3) A Bizottság a véleménye kialakítása
során vizsgálja a szélerKmN, szélerKmN park
környezeti, természeti és településrendezési
hatásait, valamint mérlegeli a létesítmény
használatával vagy a használat elmaradásával
várható kedvezKtlen hatások megszüntetésére,
elkerülésére, csökkentésére vonatkozóan
megtehetK vagy a kérelmezK által
megvalósított intézkedések következményeit.
(4) A Bizottság tagja csak olyan személy
lehet, aki törvény alapján vagyonnyilatkozattételre köteles. (5) A Bizottság az ügyrendjét
maga állapítja meg.”

Office, acting under national jurisdiction,
shall obtain the position statement.
23 / B. § (1) In the course of administrative
proceedings, the Government Office shall, in
addition to submitting the application for
and the annexes to the building permit,
obtain a committee (hereinafter referred to as
"the Commission") from representatives of
the ministers responsible for urban
development and settlement planning,
industry, environment, nature protection and
energy policy. review. The Government
Office will consider the opinion obtained
from the Commission when issuing the
resolution of the government.
(2) The Commission shall be chaired by a
person appointed by the Minister for Urban
Development and Settlement, and other
members of the Commission shall be one
person appointed by each of the Ministers
referred to in paragraph (1).
3. In preparing its opinion, the Commission
shall examine the environmental, natural and
settlement impacts of the wind farm, wind
farm, and consider the consequences of
measures to be taken or implemented by the
applicant for the elimination, avoidance,
reduction or elimination of any adverse
effects expected from the use or non-use of
the installation.
(4) A member of the Commission may only
be a person who is required by law to make a
declaration of assets. 5. The Commission
shall draw up its own rules of procedure.”

299/2017. (X. 17.) Korm. rendelet a megújuló Government Decree No. 299/2017. (X. 17.)
energiaforrásból termelt villamos energia
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kötelezK átvételi és prémium típusú
támogatásáról
“1. § (1) E rendeletet - a (2) bekezdés
szerinti kivétellel - a magyarországi telephelyen
megújuló energiaforrásból termelt villamos
energia támogatása iránt 2017. január 1-jét
követKen elKterjesztett kérelmekre kell
alkalmazni.
(2) Nemzetközi szerzKdés alapján a
megújuló energiaforrásból termelt villamos
energia támogatására kiírt pályázatokon
külföldi telephelyen termelt villamos energia is
támogatható az Európai Bizottság SA.44076
számú, a megújuló energiaforrásból termelt
villamos energia támogatásának jóváhagyásáról
szóló határozatában meghatározott mértékig.
(3) A (2) bekezdés szerinti nemzetközi
szerzKdés esetén a pályázaton támogatott,
külföldi telephelyen termelt villamos energiát a
megújuló forrásokból elKállított energia bruttó
végsK fogyasztásának kiszámítása során
Magyarország területén kell figyelembe venni,
valamint a megújuló energiaforrásból termelt
villamos energia támogatására kiírt pályázatok
külföldi telephelyen termelt villamos energia
számára történK megnyitása kölcsönösség
alapján történik.”
389/2007. (XII. 23.) Korm. rendelet a megújuló
energiaforrásból vagy hulladékból nyert
energiával termelt villamos energia, valamint a
kapcsoltan termelt villamos energia kötelezK
átvételérKl és átvételi áráról
“1. § (1) * E rendelet alkalmazási köre
kiterjed
a) a megújuló energiaforrásból nyert
energiával termelt villamos energia,
b) a hulladékból nyert energiával termelt
villamos energia,
c) *

“Section 1 (1) This Regulation shall apply to
applications submitted after 1 January 2017
for the promotion of electricity produced
from renewable energy sources at the
Hungarian site, with the exception of
paragraph (2).
(2) On the basis of an international contract,
electricity produced at a foreign site for
applications for the promotion of electricity
produced from renewable energy sources
may also be subsidised to the extent specified
in the European Commission's decision
approving support for electricity produced
from renewable energy sources, SA.44076.
(3) In the case of an international contract
under paragraph (2), electricity produced at a
foreign site supported by the tender shall be
taken into account in the calculation of gross
final consumption of energy from renewable
sources in Hungary and applications for the
promotion of electricity produced from
renewable energy sources shall be produced
at a foreign site. electricity is opened on a
reciprocal basis.”
Government Decree No. 389/2007 (XII. 23.)

“Section 1 (1) * The scope of this Regulation
covers
(a) electricity produced from renewable
energy
sources;
(b) electricity produced from waste energy, \
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kötelezK átvételének szabályaira, a KÁT
termelK által a Befogadónak történK értékesítés
átvételi áraira, továbbá ezen árak alkalmazási
feltételeinek megállapítására.
(1a) * A rendelet alkalmazási köre kiterjed
továbbá a kötelezK átvételi rendszerben
értékesített, kapcsoltan termelt villamos energia
elszámolására, ellenKrzésére, valamint a
jogosulatlan értékesítés esetében történK
visszatérítésre.
(2) E rendelet alkalmazási köre nem terjed ki
a háztartási méretN kiserKmNben termelt
villamos energiára.
(3) Az (1) bekezdés a)-b) pontja szerinti
termelésbKl származó villamos energia a
kötelezK
átvételi
rendszerben
akkor
értékesíthetK, ha
a) * az erKmNnek az átvételi kötelezettség alá
esK villamos energia átvételének szabályairól és
árainak megállapításáról szóló 56/2002. (XII.
29.) GKM rendelet (a továbbiakban: 56/2002.
GKM rendelet) szerinti kötelezK átvételhez
való jogosultságát e rendelet hatálybalépését
megelKzKen a Magyar Energetikai és KözmNszabályozási Hivatal (a továbbiakban: Hivatal)
végleges határozatban megállapította, vagy
b) kizárólag megújuló energiaforrásból, vagy
hulladékból nyert energiával, vagy mindkettK
felhasználásával termelték, vagy
c) * biomassza, biogáz vagy hulladékból nyert
energia továbbá megújuló energiaforrástól vagy
hulladéktól eltérK energiaforrás ugyanazon
technológiai
(primer-energiaátalakítási)
folyamatban
történK
felhasználása
(a
továbbiakban: vegyes tüzelés) történik, akkor a
megújuló energiaforrástól vagy hulladéktól
eltérK energiaforrás felhasználásának aránya
sem havonta, sem az adott naptári évben nem
haladja meg a 70%-ot.”
112/2011. (VII. 4.) Korm. rendelet az Országos
Atomenergia Hivatal nukleáris energiával
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t
c)
*
the rules for the mandatory takeover of the
goods, the prices for the sale of the Receiver
to the Recipient by the KÁT producer and the
conditions of use of these prices.
(1a) * The scope of the Regulation also covers
the accounting, control and recoupment of
cogenerated electricity sold under a
compulsory
takeover
system.
2. The scope of this Regulation shall not apply
to electricity produced in a small scale
household.
(3) Electricity from production under
paragraph 1 (a) to (b) may be sold in a
mandatory
takeover
system
if:
a) * 56/2002 on the rules and the setting of
prices for electricity to be taken over by the
power plant. (XII. 29.) GKM (hereinafter
referred to as GKM Decree 56/2002), prior
to the entry into force of this Decree, the
Hungarian Energy and Public Utility
Regulatory Authority (hereinafter: the Office)
has determined in a final decision, or
(b) produced exclusively from renewable
energy sources or from energy produced from
waste,
or
both;
(c) * use of biomass, biogas or energy from
waste as well as the use of the same
technological (primary energy transformation)
process as a non-renewable energy source or
waste, then the use of a different source of
energy from renewable sources or waste is
neither monthly nor \ t does not exceed 70%
in a given calendar year.”

Government Decree No.112/2011. (VII. 4.)
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kapcsolatos
európai
uniós,
valamint
nemzetközi kötelezettségekkel összefüggK
feladatkörérKl, az Országos Atomenergia
Hivatal hatósági eljárásaiban közremNködK
szakhatóságok kijelölésérKl, a kiszabható bírság
mértékérKl, valamint az Országos Atomenergia
Hivatal munkáját segítK tudományos tanácsról
“1. § (1) Az Országos Atomenergia Hivatal
(a továbbiakban: OAH):
a) ellátja az Európai Atomenergia Közösség,
az
Euratom
kutatási-fejlesztési
keretprogramjaiban való hazai részvétel
összehangolását és a keretprogrammal
kapcsolatos nemzeti kapcsolattartási pont
feladatait;
b)
együttmNködik
a
Nemzetközi
Atomenergia Ügynökséggel, a Gazdasági
EgyüttmNködési és Fejlesztési Szervezet
Nukleáris Energia Ügynökségével, az Európai
Atomenergia Közösséggel, továbbá az
atomenergia békés célú alkalmazása területén
mNködK más nemzetközi és regionális
kormányközi szervezetekkel;
c) ellátja az atomenergia biztonságos
alkalmazása terén kötött kormányközi
egyezmények hazai végrehajtását szolgáló
feladatokat;
d) gondoskodik a hatáskörébe utalt
nemzetközi, az atomenergia biztonságos
alkalmazásával kapcsolatos kötelezettségek
teljesítésérKl:
da) a nukleáris biztonsággal,
db) a radioaktív hulladékok és kiégett
üzemanyag biztonságos kezelésével,
dc) a nukleárisbaleset-elhárítással,
dd) a nukleáris védettséggel,
de) a nukleáris fegyverek elterjedésének
megakadályozásával, továbbá
df) az atomkárért való felelKsséggel
összefüggésben;

“Section 1 (1) The National Atomic Energy
Authority:
(a) coordinate the participation of the
European Atomic Energy Community, the
Euratom Framework Programs for Research
and Development and the tasks of the
National Contact Point for the Framework
Program;
(b) cooperate with the International Atomic
Energy Agency, the Nuclear Energy Agency
of the Organization for Economic
Cooperation and Development, the
European Atomic Energy Community and
other international and regional
intergovernmental organizations active in the
peaceful uses of nuclear energy;
(c) carry out tasks for the implementation of
intergovernmental agreements in the field of
safe use of nuclear energy;
(d) ensure compliance with its international
obligations relating to the safe use of nuclear
energy:
(da) nuclear safety;
(db) safe management of radioactive waste
and spent fuel;
(dc) nuclear emergency response,
dd) with nuclear protection,
(de) non-proliferation of nuclear weapons;
df) with responsibility for nuclear damage
context;
(e) prepare the national reports to be
performed on the basis of the international
obligation in (d) (da) and (db);
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e) elKkészíti a d) pont da) és db) alpontjához
kapcsolódó nemzetközi kötelezettség alapján
teljesítendK nemzeti jelentéseket;
f) * elKkészíti a 2009/71/Euratom irányelv
végrehajtásáról szóló jelentést;
g) * - az atomenergia-felügyeleti szervet
felügyelK miniszter egyidejN tájékoztatása
mellett - gondoskodik a nukleáris létesítmények
nukleáris biztonsága folyamatos javítását
szolgáló nemzetközi szakértKi értékelés
megkérésérKl;
h) * gondoskodik a nukleáris létesítmények
nukleáris biztonságát szolgáló jogszabályok és a
hatáskörrel
rendelkezK
hatóságok
a
2009/71/Euratom irányelv szerinti tagállami
önellenKrzésérKl;
i) * bejelenti az Európai Bizottságnak a
kiégett üzemanyag és a radioaktív hulladék
kezelésének a keletkezéstKl a végleges
elhelyezésig tartó valamennyi szakaszára
kiterjedK, a nemzeti politika céljainak
végrehajtását bemutató nemzeti programot (a
továbbiakban: nemzeti program) és annak
jelentKs módosítását;
j) * megadja az Európai Bizottság részére a
nemzeti programmal kapcsolatban kért
pontosítást, illetve tájékoztatást;
k) * tájékoztatja az Európai Bizottságot a
nemzeti program esetleges felülvizsgálatáról;
l) * gondoskodik a kiégett üzemanyagok és a
radioaktív hulladékok felelKsségteljes és
biztonságos kezelését szolgáló jogszabályok és
hatáskörrel rendelkezK hatóságok, valamint a
nemzeti program és végrehajtása a
2011/70/Euratom irányelv szerinti tagállami
önellenKrzésérKl;
m) * elKkészíti a 2011/70/Euratom irányelv
végrehajtásáról szóló jelentésnek a kiégett
üzemanyagra
vonatkozó
részjelentését,
valamint összeállítja a teljes jelentést;
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(f) * prepare a report on the implementation
of Directive 2009/71 / Euratom;
(g) * provide, at the same time as the
Minister of Nuclear Energy Supervision, an
international expert assessment for the
continuous improvement of nuclear safety of
nuclear facilities;
(h) * provide for the nuclear safety legislation
of nuclear installations and the competent
authorities of the Member States in
accordance with Directive 2009/71 /
Euratom;
(i) * notify the European Commission of the
national program for the implementation of
national policy objectives (hereinafter
referred to as "the national program"),
covering all stages of the generation and final
disposal of spent fuel and radioactive waste,
and its substantial modification;
(j) * provide the European Commission with
the requested clarification or information on
the national program;
(k) * inform the European Commission of
any revision of the national program;
l) * care legislation and competent
authorities, as well as national self-test of the
national program and its implementation in
accordance with Directive 2011/70 /
Euratom for the responsible and safe
management of spent fuel and radioactive
waste management; m) * prepare a report on
the implementation of Directive 2011/70 /
Euratom parts of the report concerning
spent fuel, as well as draw up a full report; n)
* - in addition to the minister supervising the
nuclear supervisory body at the same time
inform - arrange for international peer review
of spent fuel and high level radioactive waste
safe management of the interests of
megkérésérKl; o) * coordinate the national
assessment, carried out under the specific
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n) * - az atomenergia-felügyeleti szervet
felügyelK miniszter egyidejN tájékoztatása
mellett - gondoskodik a kiégett üzemanyag és a
radioaktív
hulladék
magas
színvonalú
biztonságos kezelése érdekét szolgáló
nemzetközi szakértKi értékelés megkérésérKl;
o) * koordinálja a 2014/87/Euratom irányelv
szerinti, konkrét téma alapján végrehajtott
szakértKi felülvizsgálat nemzeti értékelését,
elkészíti és közzéteszi a nemzeti jelentést, és
intézkedéseket határoz meg a biztonság
növelése érdekében.”

topic expert review under Directive 2014/87
/ Euratom, develop and publish a national
report, and lays down measures to improve
security. "
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1. Does your country have energy and / or environmental strategy policies?
Minister for climate action and environment, Richard Bruton, has stated: “Ireland had agreed to
reduce greenhouse gas emissions by 20 per cent below 2005 levels. While Ireland has jointly the
most demanding targets (the EU average is 10 per cent), Ireland is far off course. Current
projections suggest we might achieve a 1 per cent reduction, meaning we would be 95 per cent off
target.879
Mr Bruton added: “It has never been clearer that we need to make a step change across
government. I have secured Government approval to develop an all of Government plan which
will set out the actions which must be taken in every government department and body.
“I will be seeking to work with colleagues across government to develop new initiatives across
electricity, transport, heat, as well as a range of other sectors. The focus will be on
implementation.”880
Environment Minister Richard Bruton will oversee the action plan. It will include boosting
incentives for the public to limit their levels of carbon output. Areas to be examined include the
use of electric/hybrid cars and retrofitting more homes and businesses.881

2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Ireland as an energy producing jurisdiction
The majority of Irish energy is not produced in Ireland, rather imported. In 2015 Ireland imported
14,505 kilo tonnes of oil equivalent (ktoe).882. This was comprised predominantly of: Oil (9,120
ktoe); Natural gas (3,629 ktoe); and Coal (1’481 ktoe)883 Ireland produced roughly 13.5% of this
amount indigenously. Ireland produced 1,026 ktoe of renewable energy, 762 ktoe of Peat, and 107
ktoe of Natural Gas884.
On these statistics, it would appear that Ireland is not a producing jurisdiction, as our energy
production does not balance out, or exceed our energy usage, which in 2015 was 13,889 ktoe885
Ireland produces a very small amount of energy in comparison to its usage, being only 14% of that
amount.
Ireland exports low amounts of electricity; according to the Sustainable Energy Authority of
Ireland, in 2017 “Ireland continued to be a net exporter of electricity […] exporting 58 ktoe, 4.7%

879 Kevin O’Sullivan, ‘Carbon emissions could be ’95 per cent off target’, says minister’ The Irish Times (Dublin, 21
November 2018).
880 Ibid.
881 Juno McEnroe, ‘Ireland will miss EU emission targets for 2020, admits Taoiseach’, Irish Examiner (Dublin, 21
November 2017).
882 Sustainable Energy Authority of Ireland, Energy Statistics 1990 – 2015 (2016) 8.
883 Sustainable Energy Authority of Ireland, Energy in Ireland 2018 Report (2018) 15.
884 Ibid 14.
885 The International Energy Charter, Concluding Document of the Ministerial (“The Hague II”) Conference on the
International Energy Charter (2015) 2.
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less than in 2016”5. When compared to the quantity of energy used in 2017, however, (14,473 ktoe)
these export figures are very low6.
As a signatory of the International Energy Charter, Ireland expresses its political intention of
“strengthening the energy cooperation between the signatories”7. As such importing energy has
fewer drawbacks, making it less important for Ireland to produce its own electricity; being a
signatory, although having no legally binding obligation, allows “access to energy resources, and
exploration and development thereof on a commercial basis” and “access to national, regional and
international markets”886.
Of the energy produced in Ireland in 2015, it is encouraging that roughly 52% is from renewable
sources887, and that in 2017 almost 1/3 of electricity came from renewable sources888.

2.2. Ireland as an energy consuming jurisdiction
As stated above, Ireland’s energy consumption far exceeds energy production. According to the
Sustainable Energy Authority of Ireland, in 2014 roughly 96% of natural gas used in production
of electricity in Ireland was imported from Scotland889. Energy imported in the year 2015 was
14,505 ktoe, a little over 7 times the amount which was produced indigenously.890
Importation of Irish fuel is assisted by the free market provided by the EU, backed up by the
International Energy Charter.
The Republic of Ireland has a small population, amounting to 4,761,865 people in 2016 and no
more than 5,000,000 over the course of the last 150 years1314. It is also ‘not endowed with significant
indigenous fossil fuel resources’15. Accordingly, the lack of substantial demand in domestic markets
and a poor ability to supply both domestic and international markets for Irish energy has meant
that production of energy in Ireland has historically been relatively small, when compared to other
nations. However, the production of energy in Ireland has grown steadily and significantly over
the past 40 years because of globalisation, an increase in population, economic development, the
discovery of new locations of energy and the proliferation of new formats of energy, such as wind
power, which are more indigenous to Ireland and the Irish environment.
This is the largest ever amount of energy produced in Ireland. The SEA attributes this to both a
growth in the ability to harness renewable sources of energy and developments in the extraction
of natural gas – in particular, the Corrib gas field. In general, this represents an increasing trend of
increased energy production since the late 2000’s.
Consumption of Energy in the Republic of Ireland is measured by the SEA according to the metric
of Total Primary Energy Requirement (TPER). This is ‘the total amount of energy used in Ireland
in any given year’ and includes energy used for the conversion of raw, primary sources of energy
into energy that can be used by consumers17 - for example, the energy it takes to refine crude oil

Ibid.
Sustainable Energy Authority of Ireland (n 1).
888 Sustainable Energy Authority of Ireland (n 5) 4.
889 Sustainable Energy Authority of Ireland, Energy in Ireland 1990-2014 (2015).
890 Sustainable Energy Authority of Ireland (n 1) 8.
886
887
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into petrol891. Unless otherwise stated, these are the measures used in this report. In 2017, Irish
TPER was 14,473 ktoe892.
This represents a net decrease of 8.7% from 2005, which the SEA attributes to the Great
Recession. This is because TPER in Ireland has ‘historically been largely driven by economic
growth’20. However, the consumption of energy is predicted to continue rising in Ireland.
Energy in Ireland is consumed in three main ways (and in three main markets). The first is
transport, which includes fuel for vehicles. The second is electricity, which includes the powering
of applications. The third is thermal, which includes heating of spaces and water.
Energy in Ireland is also consumed by five main sectors: industry, residential, transport, services
and agriculture and fisheries. Ireland overwhelmingly consumes energy derived from fossil fuels,
especially oil. In 2017, fossil fuels accounted for 13,058 ktoe (90.2%) of TPER. Between 2005 and
2017, the use of coal has decreased by 42%, the use of peat has decreased by 5.3% and the use of
oil has decreased by 24%. However, the use of natural gas has increased by 23% between 2005
and 2017. In total, the use of fossil fuel energy has decreased by 6.4% of TPER between 2005 and
2017. Non-Renewable waste constitutes 9.3% as of 2017.

2.3. Production of Renewable Energy in Ireland
The production of renewable energy in Ireland increased by 176% between 2005 and 2015 to 1,030
ktoe. This declined slightly in 2016 but was offset by the rise of biomass and geothermal energy22.
It is predicted that the production of renewable energy in Ireland will rise significantly in the
coming years as the use of fossils fuel declines.

2.4. Production of Non-Renewable and Fossil-Fuel Energy in Ireland
The production of non-renewable and fossil fuel energy in Ireland has generally declined. The
extraction rate of coal remains low and extraction of peat has generally fallen save for brief periods
of favour weather conditions which allow for better extraction. However, natural gas has risen
sharply since 2015 because of the success of the Corrib Gas Project. Previously, natural gas
production declined by 94% between 1990 and 2015 but has increased from just under 250 ktoe
in 2015 to 2,473 in 2016. However, the SEA has predicted that the extraction rate will ‘taper off
significantly in the next couple of years’, suggesting that the production of non-renewable and
fossil fuels will continue to decline in Ireland.

2.5. Export of Irish Energy
Ireland is predominantly a net importer of energy (discussed in section 2.2.3). However, the general
growth of renewable energy markets abroad and increase in energy production in Ireland has led
to an increase in Irish exports. For example, in 2016 Ireland went from being a net electricity
importer of 58 ktoe in 2015 to a net exporter of electricity of 61 ktoe. It is likely that, as the

SEAI, ‘Energy in Ireland 2018’ <https://www.seai.ie/resources/publications/Energy-in-Ireland-2018.pdf>
accessed 13 February 2019, 14.
892 Ibid.
891
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production and demand of renewable energy increases, this will lead to an increase in the export
of Irish energy.

2.6. Import of energy into Ireland
The import of energy into Irish markets has declined steeply since 2014. Import dependency of
energy has declined from 90% in 2006 to 69% in 2016. However, this a new development in an
otherwise contrary trend. Irish dependency on imports of energy rose sharply since he early 1990’s
with a general increase in energy consumption and averaged between 85% and 90% since 2016.
This is significantly above the average of the European Union. It is likely that this recent decline
of import dependency will be short-lived as the extraction rate of natural is predicted to ‘taper off
significantly in the next couple of years.’ However, this may be mildly offset by the predicted
increase of indigenous production of renewable energy893.

2.7. Ireland as an energy transiting jurisdiction
As a peripheral region, very little transiting of energy takes place in Ireland. As part of the EU
single market, and the International Energy Charter, Ireland has the potential to transit Energy
easily; the International Energy Charter provides for “removal of technical, administrative and
other barriers to trade in Energy and associated equipment”, as well as “promoting the
development and interconnection of energy transport infrastructure and the regional integration
of energy markets”24. While this option is open to Ireland, our location makes it unnecessary.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have a direct or indirect impact on the
domestic energy sector?
Ireland is a party to numerous international energy treaties and arrangements that have a huge
impact on its domestic energy sector. These vary from worldwide agreements such as the Paris
Accords; to European Union wide agreements and finally All-Ireland wide agreements. Ireland is
currently aiming to phase out fossil fuels, increase renewable energy sources and finally phase out
of its historically high rate of energy dependency on the United Kingdom. In particular, there is
worry about the ramifications of Brexit upon the Single Electricity Market which would have by
far the most wide-reaching impact upon Irelands domestic energy sector.

3.1. All-Ireland wide agreements
3.1.1. Single Electricity Market
The Single Electricity Market (SEM) was a revolutionary arrangement made in 2007, which had
the effect of creating an all-island single electricity market uniting electricity markets of two
SEAI, ‘Energy in Ireland 1990-2016’ < https://www.seai.ie/resources/publications/Energy-in-Ireland-1990-2016Full-report.pdf>.
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separate countries. The core goal of the Single Electricity Market was to create a wholesale
electricity market whereby all the electricity generated on or imported onto the island of Ireland
must be sold and all the energy that is to be consumed or exported from the island must be
purchased. This was done by creating a new SEM committee, which combines the two separate
jurisdictional regulators; the Commission for Regulation of Utilities (CRU) based in Dublin, and
the Northern Ireland Authority for Utility Regulation based in Belfast.
The SEA has had a direct impact on the energy sector by leading to cheaper energy prices by using
the cheapest performing electricity generators at any single given time and given them priority,
which ultimately benefits the consumer.
The new Integrated Single Electricity Market (I-SEM) has recently replaced the Single Electricity
Market in March 2018. This new market arrangement is part of greater EU wide efforts to integrate
the all-island energy market with other European electricity markets. The idea being this will lead
to increased competition and lower consumer prices. This is expected to have a very positive
impact on the domestic energy sector.

3.1.2. Celtic Interconnector
The Celtic Interconnector project is a new proposed route which would allow for energy to be
transported between Ireland and France and thus bypassing the UK. The plan is to build a 600km- long undersea electricity cable with a capacity of 700 MW, which is forecasted to be enough
to provide power to 450,000 homes. The project in 2016 was agreed upon in principle by the
respective Irish and French governments, with the European Commission agreeing to invest 4
million euros to date in funding.
The benefits of this project would be immense, as well as the 450,000 homes it could power, it
would lead to enhanced security and cheaper prices for Irish homeowners in regard to reducing
the dependence on the United Kingdom, which will be leaving the jurisdiction of the European
Union. The deal is expected to be agreed upon in full in 2020-21 and up and running in 2026.

3.2. Irelands European Energy treaties and arrangements
The European Union is an organisation that is a world leader in terms of promoting and
implementing extensive environmental laws. The EU has created hundreds of directives for the
protection of the environment, most notably of which, is Directive 2009/28/EC which was an
ambitious climate change policy directive that is forecasted to meet its European wide targets in
2020. These directives have a profound impact on domestic energy policies.

3.2.1. The Renewable Energy Directive 2009/28/EC
The Renewable Energy Directive 2009/28/EC has been a very impactful directive upon Irelands
domestic energy policies. It set binding targets for Member States to reduce greenhouse emissions
by 20% and has committed Ireland to produce from renewable energy sources at least 16% of all
energy consumed by 2020. To reach this target, Ireland has committed to using 40% renewable
electricity, 12% renewable heat and 10% renewable transport. Because these are binding targets,
Ireland would face economic penalties if it failed its obligations.
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Furthermore, the directive has promoted further cooperation between EU countries by providing
for Cooperation mechanisms which allow for statistical transfer of renewable energy, joint
renewable energy projects and joint renewable energy schemes. This allows countries that are
struggling to reach their goals gain aid from other European countries which are doing better than
expected. Unfortunately for Ireland, these cooperation mechanisms will have little impact in the
future due to Brexit.
Eurostat is the official data source of the European Commission and its most recent report was
published the 25th of January 2018. The results have concluded that the Member States on the
whole are right on track to fulfilling the target, however, there are 17 Member States who have not
reached their goal. Ireland is unfortunately among 5 countries that were more than 5 percentage
points away.

3.2.2. Clean Energy for All Europeans Package
This new clean energy package was first presented by the commission in November 2016 and after
numerous amendments, has been accepted by the Council in December 2018. It includes three
pieces of binding legislation: Renewable Energy Directive (EU) 2018/2001, the Energy Efficiency
Directive (EU) 2018/2002 and finally the Governance Regulation (EU) 2018/1999. The aim of
these three packages will be to set a renewable energy target of at least 32% and an energy efficiency
target of at least 32.5%, both of which are binding. Included in which is a possibility of an upwards
revision in 2023. Furthermore, it aims to increase the interconnection target from 10% in 2020 to
15% for 2030. It is estimated that this package will lead to a reduction of at least 40% in greenhouse
gas emissions compared to 1990 levels.
The goal of these targets is to ultimately boost growth and jobs in the renewable energy sectors,
reduce EU wide energy bills, improve air quality and tackle energy poverty. This new legislative
push is to be welcomed in Ireland regarding its domestic energy sector, as Ireland desperately
needs to increase its renewable energies capabilities, especially considering the potential from wind
and river sources.

3.3. Irelands worldwide international energy treaties and arrangements
3.3.1. The Paris Agreement
The Paris Agreement was a revolutionary agreement signed between 195 countries and was signed
in agreement with the United Nations Framework Convention on Climate Change. The Paris
agreement was in response to global concern about the health status of the climate. Its main goal
is to stop global temperature from reaching 2 degrees Celsius above pre-industrial levels and
additionally to limit the temperature increase to 1.5 degrees Celsius. The Paris agreement works by
requiring each nation to set its own goal and plan on how to reach that goal. Each party then is
required to provide feedback every 5 years with the hope of setting more ambitious targets. The
first evaluation will take place in 2023.
Unfortunately, the Paris agreement suffers from a lack of enforcement mechanisms, as unlike the
European Union, there are no ways of enforcing countries to fulfil their obligations.
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The Paris Agreement identified the fact that the EU and other major developed countries should
aim to support or encourage other non-developed countries by providing monetary support. This
is since countries such as the United Kingdom or the United States already had the opportunity to
industrialise and develop themselves using heavy carbon emissions whereas newer industrialised
countries have not. There is a collective goal of mobilising 100 billion USD dollars per year by
2025, it is yet to be seen how it will play out.
In conclusion, the treaties and arrangements that Ireland is committed to will have a considerable
impact on its domestic energy sector. EU commitments are particularly burdensome, as it will
require Ireland to rapidly change its reliance upon conventional fuel sources and transform its
energy economy into a more renewable energy friendly society. This is certainly possible, as there
is great potential for Ireland to tap into its wind and river potentials. Ultimately these obligations
will transform Ireland for the better and make it less dependent on the United Kingdom. Ireland
has unfortunately seen a very poor track record in terms of its 2020 commitments however it is
on track to reach its 2030 commitments and hopefully its Paris agreement commitments.

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
Irish laws and regulation compatibility with EU law will be assessed in a few topics. Nature and
biodiversity, pollution control, and environmental impact assessment legal instruments will all
assessed separately. The principal environmental Acts which adopt EU regulations and directives
are the following: the Environmental Protection Agency Act 1992, the Waste Management Act
1996, the Waste Management (Amendment) Act 2001, the Local Government (Water Pollution)
Act 1977 and Local Government (Water Pollution) (Amendment) Act 1990, the Air Pollution Act
1987, the Planning and Development Act 2000, and the Protection of the Environment Act 2003.

4A.1. Nature and Biodiversity
The Birds Directive894 and the Habitats Directive895 have been implemented in Ireland through the
Wildlife Act 1976, the Wildlife (Amendment) Act 2000 and the European Communities (Birds and
Natural Habitats) Regulations 2011.
The National Parks and Wildlife Service (NPWS) publishes lists of sites that are protected under
European and national legislation. These include the Special Protected Areas (SPAs) provided for
under the Birds Directive and the Special Areas of Conservation (SACs) provided for under the
Habitats Directive. However Irish legislation has gone further than EU legislation by creating
another class of protected site. These are the National Heritage Areas (NHAs) designated by the
Wildlife (Amendment) Act 2000. NHAs are areas considered important for the habitats present

894
895
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or which holds species of plants and animals whose habitat needs protection. Several raised bogs
have been designated as SACs or NHAs.

4A.2. Integrated Pollution Control
Ireland brought the EU Integrated Pollution Prevention and Control (IPPC) Directive896 into
effect through the Protection of the Environment Act 2003. This Act amended the licensing
provisions of the Environmental Protection Agency Act 1992 and the Waste Management Act
1996. The IPPC Directive provides for the creation of a permit system for waste management and
other activities. The Environmental Protection Agency is responsible for granting licenses to
industrial actors who may pose significant polluting potential. The Act of 1992, as amended by the
Act of 2003 provides that the following activities require a license to operate energy production,
intensive agriculture, food production, activities involving chemicals, the production of paper,
rearing of poultry, and cattle slaughtering.
A license holder is expected to use “best available techniques” under the IPPC directive.897 Until
the Act of 2003, Irish law only required the “best possible technology”.898 Section 7 of the Act of
2003 instituted the European standard. This expanded the requirements to include practices and
methodology rather than simply the equipment used.
The Environmental Protection Agency (EPA) is responsible for ensuring that the licences are
enforced, and all the conditions attached are met.

4A.2.1. Waste Management
While the Directive of 1996 also provides for the management of waste disposal, there are several
other directives which have seen implementation in Ireland. The Waste Framework Directive899,
the PCB/PCT Directive,900 the Sewage Sludge Directive,901 the Landfill Directive,902 the Directive
on the incineration of waste,903 the Packaging Waste Directive,904 the End-of-Life Vehicles
Directive,905 and the Directive on waste electrical and electronic equipment906 have all been
implemented in Ireland through the Environmental Protection Agency Act 1992, the Waste
Management Act 1996, the Waste Management (Amendment) Act 2001 and the Protection of the
Environment Act 2003.
The EPA has a few responsibilities relating to waste management. It drafts and reviews the
National Hazardous Waste Management Plan, it controls the IPPC licensing system, it develops
guidelines for the selection, management, operation and end of the use of landfill sites, it controls
Directive 96/61/EC.
Ibid., Art. 10.
898 Section 5 of 1992 Act.
899 Directive 2008/98/EC on waste.
900 Directive 96/59/EC on the disposal of polychlorinated biphenyls and polychlorinated terphenyls.
901 Directive 86/278/EEC on the protection of the environment, and in particular of the soil, when sewage sludge is
used in agriculture.
902 Directive 1999/31/EC on the landfill of waste.
903 Directive 2000/76/EC of 4 December 2000.
904 Directive 94/62/EC on packaging and packaging waste.
905 Directive 2000/53/EC on end-of-life vehicles.
906 The WEEE Directive 2012/19/EU.
896
897
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the authorisation of waste imports, and it maintains a national waste database. The remaining
responsibilities created by waste management legislation falls to local authorities.

4A.2.2. Water Pollution
The EU Drinking Water Directive of 1988907 was implemented in Ireland by the European Union
(Drinking Water) Regulations 2014. This regulation ensures that water for human consumption
must be free from micro-organisms and any substances which, if found in enough numbers or
concentrations, would endanger public health. Under the Fluoridation of Water Supplies
Regulations 2007908 fluoride is added to the water in all public supplies.

4A.2.3. Noise Pollution
The Environmental Protection Agency Act 1992 defined environmental pollution to include noise.
The EU Directive 2002/49/EC on the assessment and management of environmental noise was
implemented by The Environmental Noise Regulations 2006.

4A.3. Environmental Impact Assessment
The Environmental Impact Assessment Directive909 is implemented in Ireland by the Planning and
Development Acts, the Planning and Development Regulations 2001 to 2002 and the European
Communities (Environmental Impact Assessment) Regulations 1989-2006.
The aim of the Environmental Impact Assessment (EIA) process is to ensure that projects which
are likely to have a significant effect on the environment are assessed in advance so that people
are aware of what those effects are likely to be. The assessment must be carried out in certain case
such as motorways, large scale developments in agriculture, the food industry, chemical industry,
infrastructure and urban

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
The Irish state’s involvement in international or regional energy or environmental legal disputes
has largely been contained to litigation taken by Irish citizens or groups against state agencies
before domestic courts. Of these cases, the issues have more commonly pertained to
environmental than energy matters.
This section shall examine in detail a selection of the most important cases of these kinds. Firstly,
it will look at (i) Grace and Sweetman v An Bord Pleanála, (hereinafter, Grace and Sweetman)910
which highlights some of the difficulties environmental litigants can face in general; secondly it
will set out (ii) the court’s interpretation of the Aarhus Convention; thirdly it will provide an
Directive 98/83/EC.
SI 42/2007.
909 Council Directive 85/337/EEC as amended by Directive 97/11/EC and 2003/35/EC on the assessment of the
effects of certain public and private projects on the environment.
910 [2017] IESC 10.
907
908
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overview of (iii) two important cases regarding energy disputes; and fourthly and finally, it will
discuss (iv) cases regarding climate justice, namely An Taisce v An Bord Pleanála (hereinafter, An
Taisce),911 and the ground breaking Merriman & ors -v- Fingal County Council & ors; Friends of
the Irish Environment Clg -v- Fingal County Council & ors (hereinafter, the FIE case),912 and
another upcoming case taken by Friends of the Irish Environment.
On the outset, it is important to note that many commentators have highlighted the incompatibility
of the Irish court system with environmental litigation. This is characterised by, for example, strict
standing rules, the inability to accommodate multi-party actions, and issues which plague public
interest litigation in general: high costs and limited availability of legal aid, judicial reluctance to
issue rulings with socio-economic implications, and the long delays associated with taking cases.913

5.1. Grace and Sweetman
Grace and Sweetman teased out one of the key issues impeding environmental litigants in Ireland
who wish to challenge State decisions. Namely, it highlighted the incompatibility of traditional
standing or locus standi rules with environmental litigation. This stems from the reality that the
effects of environmentally unfriendly developments are diffuse and nebulous, and it can therefore
be difficult to establish a particular interest in opposing such a development. In Grace and
Sweetman, the applicants sought to oppose a development which threatened the habitat of the
hen harrier. This location was a Special Area of Conservation under the Council Directive
92/43/EEC on the Conservation of natural habitats and of wild fauna and flora, otherwise known
as the Habitats Directive. The applicants averred that An Bord Pleanála had failed to carry out an
adequate Environmental Impact Assessment as required by Article 6 of the Habitats Directive and
the Planning and Development Act 2000.
Standing issues arose in this case as neither of the applicants had been involved in the planning
process, which would have automatically granted them standing in challenging the final decision.
However, they maintained they nevertheless had ‘sufficient interest’ in this case to qualify for
standing, as necessitated by the Planning and Development Act 2000. Both of the applicants had
a documented history of environmental activism and interest in nature, and the first named
applicant lived in the same locality as the proposed development. In the High Court, the general
test for standing, as set in Cahill v Sutton,914 was applied. This test requires that in order for standing
to be established, “the impact of the impugned law on his personal situation discloses an injury or
prejudice which he has either suffered or is in imminent danger of suffering.” This was subject to
exemption or extention in cases of “transcendent need.” Given the above noted diffuse effects of
environmentally disadvantageous laws and developments, and how those harmed may in fact be
non-human, this creates a significant obstacle for the potential environmental litigant.

[2015] IEHC 633.
[2017] IEHC 695.
913 Áine Ryall, ‘A Framework for Exploring the Idea of an Environmental Court for Ireland’ (2015)
<http://environmentaljustice.ie/wp-content/uploads/2015/08/A-Framework-for-Exploring-the-Idea-of-anEnvironmental-Court-for-Ireland.pdf> accessed 18/02/2019.
914 [1972] IR 269.
911
912
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It was found that the interest claimed by the first named applicant established standing, but that
claimed by second named applicant was insufficient to establish standing. The High Court also
rejected their leave to appeal to the Court of Appeal, leading instead to the instigation of a leapfrog
appeal directly to the Supreme Court, which was allowed as the case was found to raise a matter
of ‘exceptional public importance,’ namely the rules of standing in relation to environmental
litigants. Whether or not Ireland’s rules conformed with EU law had been called into question by
CJEU decisions such as Commission v Germany, which required “sufficient interest” to be given
“the broadest possible interpretation” to achieve “wide access to justice”.915
Unfortunately, the Supreme Court judgment failed to provide clarity on this issue. Instead, it was
found that no review of the jurisprudence on standing was necessitated in the instant case as no
grievance around standing had arisen, given that the High Court had concluded that the first
named applicant did have standing. Thus, while this case highlights the issues surrounding
standing, it fails to resolve them.

5.2. Aarhus Convention in the Irish Courts
The Irish approach to the Convention on Access to Information, Public Participation in Decision
Making and Access to Justice in Environmental Matters of 25 June 1998, or the ‘Aarhus
Convention’, and the extent to and manner in which the State is bound by it, is laid out in the
Supreme Court judgment of Clarke J in Conway v. Ireland, the Attorney General & ors.916 The
Aarhus Convention has been described previously by Irish courts as “quite possibly the most
influential international agreement of its kind in the sphere of international environmental law.”917
It provides for the right of access to environmental information; the right to public participation
in decision-making regarding the environment; and the right of access to justice in environmental
matters, which includes ensuring this is not “prohibitively expensive”.
However, in Conway v. Ireland Clarke J highlights that its sway must be assessed in light of Article
29.6 of the Constitution, which provides that “[n]o international agreement shall be part of the
domestic law of the State save as may be determined by the Oireachtas”, a provision which has
been applied straightforwardly and consistently by the judiciary since at least the 1960s.918
While Ireland is a signatory to the Aarhus Convention, it has not been transposed into Irish law
by the Oireachtas, and so, as Clarke J concludes, “it needs to be recognised that it is insufficient in
Ireland simply to mount a claim based on an alleged breach of the Aarhus Convention”, and that
such a claim “must necessarily fail as a matter of Irish law.” The Aarhus Convention must only be
used as guidance in interpreting binding EU measures.

Case C-137/14 Commission v Germany.
[2017] IESC 13.
917 Waterville Fisheries Development Association Ltd. v. Acquaculture Licensing Appeals Board (No.3) [2014] IEHC
522.
918 In Re Ó Láidhléis [1960] I.R. 93.
915
916
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5.3. Shannon LNG Limited & anor -v- Commission for Energy Regulation & ors
[2013] IEHC 568.
The High Court upheld the legality of the tariff system introduced in 2014, attached to applications
for use of Bórd Gais Energy’s transmission system and pipeline network for transport and delivery
of natural gas in the State, which is connected to the transmission network in the United Kingdom.
Arguments that this qualified as ‘margins squeeze’ and violated EU law were rejected.
Another case with clear implications for the Irish energy law landscape, and indeed the State’s
climate change mitigation strategy, was Viridian Power Ltd v Commission for Energy Regulation
[2012] IESC 13This case concerned a levy on energy generation using fossil fuels, introduced
under The Electricity Regulation (Amendment) (Carbon Revenue Levy) Act 2010. The appellants,
who held licenses with the respondent, wished to factor this levy into the price at which they bid
for electricity supply. The Commission required them to exclude this cost from consideration in
formulating their bid. The High Court found for the Commission, but in the Supreme Court.
Hardiman J decided that, given its natural meaning, ‘total costs’ included the levy. Not only were
the appellants entitled to factor it into their bid, but they were obliged to do so. Denham CJ’s
strong dissent, with which McKechnie concurred, highlighted that the levy did not have the
purpose of energy production, but was a liability attached to the process, therefore taking it outside
the remit of ‘cost items.’

5.4. Climate Cases
The earliest judgment in Ireland dealing with climate justice was delivered in 2015 in the case of
An Taisce. An Taisce challenged An Bord Pleanála in front of the High Court over granting
permission to Edenderry Power Ltd. to extend the operation of its plant which necessitated the
burning of peat and biomass. In particular, they contested the adequacy of An Bord Pleanála’s
environmental impact assessment regarding the plant which they are required to carry out under
the EU Environmental Assessment Directive.919 They argued that the defendant ought to have
taken into account the environmental impact of extracting the peat fuel to be burned at the plant,
as well as the transport of the peat, and not just the environmental impact of the running of the
plant itself. The defendant’s claimed they had a duty only to assess the plant, as it did not
inextricably rely upon the extraction of the peat, and therefore the peat extraction was incidental.
In the High Court, White J rejected this defence saying that An Bord Pleanála’s decision must be
based in “the actual reality of the project”, and even though the plant was theoretically capable of
running independently from the peat extraction, it had relied upon it for years and clearly planned
on doing so during the period for which the extension had been granted. White J found that in
excluding from their consideration the impact of the peat extraction, An Bord Pleanála "ha[d]
interpreted the relevant legislation applying Article 3 of the Directive too narrowly".
The FIE case is perhaps the most impactful in Irish environmental litigation history.35 For the first
time in Ireland, a clean and safe environment was recognised as a constitutional right. Barrett J in

919

2011/92/EU.
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the High Court declared that, “a right to an environment that is consistent with the human dignity
and well-being of citizens at large is an essential condition for the fulfilment of all human rights.
It is an indispensable existential right that is enjoyed universally, yet which is vested personally as
a right that presents and can be seen always to have presented, and to enjoy protection, under Art.
40.3.1° of the Constitution.”
However, despite this emphatic language, it is difficult to know how strong this right will actually
prove in challenging adverse environmental decisions. In the instant case, it was insufficient to
invalidate the construction of an additional landing strip in Dublin Airport, the economic
importance of which was also emphasised throughout the judgment. This was found to not
disproportionately interfere with the right, and the court warned against interpreting the right in
an overly ‘Utopian’ manner, meaning that it was not merely aspirational. It also noted that this case
was taking the first step to recognise this right, but future litigation would have to establish its
nature and limitations.
Friends of the Irish Environment took a further climate case early in 2019.36 This was challenging
the Irish government directly over their approval of the National Mitigation Plan in 2017, which
they argued was in violation of the Climate Action and Low Carbon Development Act 2015, the
Constitution, and the European Convention on Human Rights, particularly the right to life and
the right to private and family life. They argued that the National Mitigation Plan’s aim of cutting
emissions by 80% by 2050 compared to 1990 levels is inadequate in the face of the severity of the
climate change crisis.
The judgment has not been released in this case and the Irish government has not made the case’s
legal documents public. Thus, the available information is sourced exclusively from media reports
and the Friends of the Irish Environment’s own account of proceedings.

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available
The main domestic energy and environmental pieces of legislation in Ireland are the Energy Act
2016, the Electricity Act 1999, Gas Act 2016, NORA Act 2007 and the Sustainable Energy 2002.

6.1. Electricity Act 1999
The Electricity Regulation Act 1999 (the 1999 Act) is the central piece of legislation governing the
Irish electricity sector. The 1999 Act established the CER and has been amended frequently since
its pas- sage in order to supplement the role, powers and duties of the CER. The 1999 Act also
made provision for the issuance, by the CER, of licences in relation to the generation and supply
of electricity. The administration by the CER of this licensing function and the supervision by the
CER of licensed activities (which have been extended to include transmission and distribution
ownership and operation, and the operation of electricity interconnectors) form the basis for the
competition that exists in the Irish electricity sector.
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Irish government policy in the electricity sector tends to respect EU energy policy, and recent Irish
legislation tends to be driven by the requirement that relevant EU legislation be transposed into
national law. Thus, the 1999 Act was enacted in order to give effect in Ireland to EU Directive
96/92/EC, which was itself enacted as part of the EU energy package. EU Directives 2003/54/EC
and Directive 2009/72/ EC, enacted as part of the second and third EU energy packages
respectively, have also subsequently been transposed into Irish law (belatedly, in the case of
Directive 2008/72/EC).
In furtherance of its obligation, pursuant to the EU Renewable Energy Directive (2009/28/EC),
to source 16 per cent of the country’s total energy consumption from renewable energy sources
by 2020, the Irish government has set a 40 per cent target for renewable electricity. On the
reasonable assumption that most of this renewable electricity will be generated by onshore wind
farms, it has been estimated by EirGrid plc that a total of around 4,000MW of wind generation
will need to stand connected, compared to approximately 2,500MW that is currently installed. The
Irish government also maintains a National Energy Efficiency Action Plan, as it is required to do
pursuant to the EU Energy Efficiency Directive (2012/27/EU).
A distinct local manifestation of Irish electricity policy was the commencement, on 1 November
2007, of trading in the Single Electricity Market (SEM), the wholesale electricity market through
which most of the electricity generated and consumed on the ‘island of Ireland’ (encompassing the
Republic of Ireland, together with Northern Ireland) is required to be traded. The SEM is a gross
mandatory pool market, featuring a single system marginal price payable for energy (set on a halfhourly basis by the bids of thermal generators), constraint payments to reflect differences between
the unconstrained market dispatch and actual constrained dispatch, and capacity payments to
reward the availability of generation capacity. The SEM is currently undergoing a substantial
amendment process as part of the I-SEM project – discussed further in ‘Update and trends.’
The regulation and oversight of the SEM is complicated by the fact that its territory includes two
separate legal jurisdictions. To ensure consistency of SEM regulation as between these
jurisdictions, the electricity regulator in each jurisdiction retains exclusive regulatory authority in
its particular jurisdiction (CER in the Republic of Ireland and the Northern Ireland Authority for
Utility Regulation (NIAUR) in Northern Ireland), but is required under local statute to discharge
its SEM-related functions through a committee known as the SEM Committee, which has an
identical constitution and membership in each jurisdiction. In Ireland the enduring arrangements
underpinning these regulatory arrangements were given a statutory footing by way of amendments
made to the 1999 Act in 2006 and 2007.
The latest comprehensive statement of Irish government energy policy is the White Paper
published in December 2015 and entitled ‘Ireland’s Transition to a Low Carbon Energy Future –
2015–2030’. In relation to electricity, it is noted in the White Paper that the transition to a low
carbon future will involve generating electricity from renew- able sources, increasing the
electrisation of home heating and trans- port and improving the take-up of electric vehicles.920
Mason
Hayes
and
Curran,
‘Energy
Regulation
in
Ireland
2017’
,<https://www.mhc.ie/uploads/pdf/GTDT_Electricity_Regulation_2017_-_Ireland_-_MHC.pdf> accessed March
13 2019.
920

325

ELSA RENEWABLE ENERGY REPORT

6.2. Gas Act 1976
An act to make provision with respect to gas supply and for that purpose to establish a body to be
known in the Irish language as Bord Gáis Éireann and in the English language as the Irish Gas
Board and to define its functions, to make certain provisions to enable that body to acquire land
and certain rights relating to land, to amend certain enactments and to make other provisions
connected with the foregoing.921

6.3. NORA Act 2007
In parallel with the introduction of the National Oil Reserves Agency Act 2007, the Minister for
Communications, Energy and Natural Resources also introduced the National Oil Reserves
Agency Act 2007 (Returns and Levy) Regulations 2007.
These Regulations, effective 1st August 2007 set out the information to be provided by the
National Oil Reserves Agency (NORA), oil companies and oil consumers to the Minister in
monthly statistical returns and provides for the variation in the amount of the NORA levy to be
paid (changed from 0.476 cent per litre to 1.00 cent per litre with effect from 1st November 2007,
and to 2.00 cent per litre with effect from 1st October 2009) together with the procedures for the
invoicing and payment of the levy.
This legislation, coupled with the policies and strategies set out in the Government White Paper
entitled "Delivering a Sustainable Energy Future for Ireland" (Section 3.7) form the basis for
NORA's ongoing role regarding meeting Ireland's oil stocks obligation.922

6.4. Sustainable Energy Act 2002
The sustainable Energy Authority of Ireland was established as Ireland’s national energy authority
under the Sustainable Energy Act 2002. SEAI’s mission to play a leading role in transforming
Ireland into a society based on sustainable energy structures, technologies and practices. To fulfil
this mission SEAI aims to provide well-timed and informed advice to Government, and deliver a
range of programmes efficiently and effectively, while engaging and motivating a wide range of
stakeholders and showing continuing flexibility and innovation in all activities. SEAI’s actions will
help advance Ireland to the vanguard of the global green technology movement, so that Ireland is
recognised as a pioneer in the move to decarbonised energy systems.923

6.5. Energy Act 2016
The Energy Act 2016 (No. 12 of 2016) was signed by the President on the 30th of July 2016. The
Energy Act 2016 provides for various amendments of the Electricity Regulation Act 1999, the Gas

Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
922
Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
923
Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
921
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Act 1976, the NORA Act 2007 and the Sustainable Energy Act 2002 and the Registration of Title
Act 1964.
Its most significant aspects provide for the renaming of the Commission For Energy Regulation
(CER) as the Commission for Regulation of Utilities (CRU), a wider definition of the existing
Single Electricity Market (SEM), to facilitate the North/South regulators' integrated Single
Electricity Market, or I-SEM, project, enhanced enforcement powers for the Commission for
Energy Regulation, including powers to impose administrative sanctions, increases in existing
penalty levels on conviction from those already in the 2014 REMIT Statutory Instrument which
relate to market abuse offences in the wholesale electricity and gas markets pursuant to the
requirements of the EU's REMIT Regulation, amendment of existing legislation in respect of
appointments to the Board of the Sustainable Energy Authority, increased flexibility in the
administration of the Biofuels Obligations Scheme by the National Oil Reserves Agency and
publication of an energy strategy statement by the Commission for Energy Regulation.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
The Republic of Ireland has in 2014 begun a new policy in conjunction with The Department of
Communications, Energy and Natural Resources (DCENR) to provide for framework for the
sustainable development of offshore renewable energy with its new program, the Offshore
Renewable Energy Development Plan. The DCENR has identified that there is massive untapped
potential to develop offshore wind farms. The program is still in its early days to this date. It has
setup two main sites; the Atlantic marine energy site and Galway/cork test sites. The most recent
report was published in May 2018924, it is an interim report which has detailed the progress thus
far.
The Sustainable Energy Authority of Ireland (SEAI) provides grants for the purchase of electrical
vehicles. eight It also provides grants for the purchase and installation of home electrical vehicle
chargers and is collaborating with the DCENR towards increasing the amount of on-street
charging points for electrical vehicles.925In 2018, the government decided not to tax the provision
of electrical vehicle chargers by employers in the workplace. Vehicles with a full electric battery
are also not subject to motor tax.ten In 2010 the National Oil Reserves Agency (NORA)
introduced a requirement that suppliers of fuel for road transport ensure that at least 8.695% of
their fuel consists of environmentally sustainable biofuels. It is proposing to increase this to 11%.
Renewable Electricity in Ireland is supported by Renewable Energy Feed-In Tariff (REFIT)
Schemes which seeks to provide minimum pricing of electricity exported unto the national grid by
renewable electricity generators for a stable period
Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
925
Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
926
Department of Communications, Climate Action and Environment, Renewable Energy
<https://www.dccae.gov.ie/en-ie/energy/topics/Renewable-Energy/Pages/default.aspx> accessed 13 March 2019.
924
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1. The latest government reports of energy and environmental strategy
policies
1.1. Energy policies
According to ISTAT927 and Eurostat928 in the last decade the share of consumption from renewable
sources in Italy has increased considerably starting from a figure of 13.5% in 2005. The most
virtuous regions are Valle d'Aosta, Trentino Alto Adige-Sdtirol and Molise (where renewable
energy production exceeds domestic demand), and overall the contribution of renewables to the
electricity sector is higher in the South, where it reaches 42%, standing at 31% in the North and
28% in the central regions. In addition to historically characterised levels below the EU average
and many of its main competitors, Italy has seen its energy intensity progressively decrease over
time (between 2006 and 2016, from 13.2 to 98.4 kilograms of oil equivalent for 1000 euros of
GDP). However, the peninsula shows progress over time lower than the EU average, recording a
variation of -13% compared to 2006, compared to an average variation of -18%.

1.1.1. National Energy Strategy
In 2008, at the European level929, Italy had assumed the burden of reaching a penetration of
renewable energies by 17% by 2020. Having reached the level of 17.5% already in 2015, the
Government has decided to have a new strategy, supplementary and complementary to continental
strategies. The Ministry of Economic Development and the Ministry of the Environment, Land
and Sea Protection have therefore adopted a ten-year plan930 with the aim of managing the change
in national energy policies. The National Energy Strategy sets several quantitative standards to be
achieved by the third decade of the year 2000:
With regard to energy efficiency, the objective is to reduce consumption from 118 to 108 Mtoe931
with a saving of around 10 Mtoe;
With regard to renewable sources, it has hoped to reach 28% of renewable energy, articulating the
whole on the three subsets of electricity consumption (55%), thermal uses (30%) and transport
(21%);
Complete cessation of the production of electricity from coal and a total decarbonisation by 2050;
As for coal, it is hoped to reduce emissions by 39%;
Finally, the objective is to reduce the dependence on foreign energy to 64% (from the current
76%), thanks to the exponential growth of energy from renewable sources and through an
improvement in energy efficiency.

National institute of statistics.
European Statistical Office.
929 Directive on the promotion of renewable energy, adopted on 23 April 2009 (Directive 2009/28 / EC).
930 Interministerial Decree 10 November 2017.
931 Toe represents the amount of energy released from the combustion of one tonne of crude oil and is worth about
42 GJ. One Mtep (megatep) equals one million toe.
927
928
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The Interministerial Decree of 10 November 2017 does not set resolutions but also identifies
necessary conditions and transversal actions to be implemented. This is how we speak about
simplification and regulatory rationalization actions in order to guarantee the construction of
infrastructures and plants for energy transition, protecting the landscape by giving priority, for the
exploitation of renewable sources with greater residual potential exploitable, to the use of disused
industrial areas, sheds and roofs. The National Energy Strategy also realises a series of investments
in sensitive areas and therefore foresees a future allocation of 30 billion for networks and
infrastructures, of 35 billion for renewable sources and 110 billion to improve energy efficiency.
In drafting the provision, a central theme was given to the coordination action between the various
subjects responsible for implementation and control, and for institutional collaboration. It is
considered essential to integrate energy policies with those of other sectors and with those of the
regions, with the aim of ensuring consistency and favouring synergies. For these reasons, a control
room has been set up to monitor the implementation of the National Energy Strategy, consisting
of the Ministries of Economic Development and the Environment, with the participation of the
Ministries of Economy, Transport and Cultural Heritage, with a representation of the Regions and
with regular involvement of local authorities and social partners.

1.1.2. National Energy Action Plan 2017
Forasmuch as Italy is an EU Member State, its domestic energy and environmental legislation
mirrors the EU policies. In particular, Europe 2020 is currently the framework in which all
provisions and plans refer to. In fact, this strategy stated some goals to be achieved, also concerning
energy: increasing the share of renewable energy sources to 20% and increasing energy efficiency
by 20%. Within relation to this last issue, on a proposal from the National Agency for the new
technologies, energy and the economic development (Agenzia nazionale per le nuove tecnologie, lenergia
e lo sviluppo economico sostenibile"ENEA), the Ministry of Economic Development "in consultation
with the Ministry of Environment, Land and Sea Protection, the Ministry of Economic and
Finance and the Ministry of Infrastructure and Transport "has approved the National Energy
Action Plan (Piano dAzione Nazionale per lEfficienza Energetica " PAEE) on December 2017,
following the PAEE 2014 according to Article 24 paragraph 2 of the Directive 2012/27/EU that
prescribes the presentation of the plan every three years. The PAEE 2017 confirms the targeted
amount of oil to be reduced (20 millions of tonnes of oil equivalent), and several incentives.

1.1.3. Integrated plan for energy and climate
However, this should not be considered as a point of arrival, but the starting point. In fact, as
required by the Energy Union Governance Regulation932, on 8 January 2019, the Ministry of
Economic Development sent to the European Commission the Proposal for an integrated
National Plan for Energy and Climate structured in five dimensions: decarbonisation, energy
efficiency, energy security, internal energy market, research, innovation and competitiveness. The

Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11 December 2018 on the
Governance of the Energy Union and Climate Action.

932
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Plan, after a positive and binding opinion by the executive body of the European Union, must be
adopted by 31 December 2019 and running from that date Italy will have to report to the
Commission the progress made in every two years. The proposal shows the national targets for
emissions, renewable energy and energy efficiency. The document envisages an adjustment with
respect to the forecasts of the 2017 National Energy Strategy, attesting the forecast of the energy
demand covered by renewable sources at 30% (with an increase of two percentage points). By
breaking down the demand in the various key sectors, we can see how the contribution of
renewable energy is so differentiated: 55.4% of the renewable share in the electricity sector, 33%
in the thermal sector and a 21.6% for the incorporation of renewable energy in transport. An
innovative point of the whole proposal is the forecast of the Strategic Environmental Assessment
that will have to examine the environmental impact of energy choices in 2019. This is a preventive
process aimed at integrating environmental considerations into development plans and programs,
to improve overall decision-making quality.

1.2. Environmental policies
The economic, social and environmental events of recent years have placed sustainable
development at the centre of the aspirations of the global community. For Italy, the definition of
a strategic program that confirms the path of reform over the last few years is an essential
requirement. At the national level, the implementation of the Strategy must, therefore, be linked
to the existing planning documents, in particular the National Reform Program (PNR) and, more
generally, the Economic and Financial Document (DEF). The actions proposed and the
operational tools must be reconciled with the many existing and binding objectives set by the
European Semester.
At the same time, the European Union is also committed to the implementation and definition of
the 2030 Sustainable Development principles, taking into account the four guiding principles:
integration, universality, transformation and inclusion. The modalities of declination of the
objectives at the Community level will represent an important indication for the member countries
in the final definition of their respective strategic objectives.
In April 2017, the Government introduced among the priorities of government action the
enhancement of the "Natural Capital", recognizing the link between the ecosystem and the
economic prospects passing through the infrastructural policies, committing to guarantee lasting
development thanks to public policies that combine economic growth and quality of the
environment.

1.2.1. Environmental action strategy for sustainable development in Italy
The legislator has entrusted933 the Ministry of the Environment with the update of the
"Environmental Action Strategy for Sustainable Development in Italy" with the aim of designing
a vision of future and development focused on sustainability, taking a broader perspective and
becoming a strategic framework reference to sectoral and territorial policies in Italy. The
933
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"Environmental Action Strategy for Sustainable Development in Italy" was approved by the
Interministerial Committee for Economic Planning934 at the end of 2017, at the end of a
consultative work with the Public Administrations, Regions, the world of research and knowledge.
The document has the following objectives: to combat poverty and social exclusion by eliminating
territorial disparities, to guarantee conditions for the development of human potential, to promote
health and well-being, to halt the loss of biodiversity, to guarantee sustainable management of
natural resources, create resilient communities and territories, preserve landscapes and cultural
heritage, finance and promote sustainable research and innovation, establish sustainable models of
production and consumption, decarbonise the economy, promote sustainable agriculture and food
security. Regarding the monitoring of the implementation of the strategy, ISTAT conducted the
analysis of the indicators suggested by the Inter Agency Expert Group to develop the necessary,
but not yet available, indicators to promote the follow-up, the sharing of information, the necessary
and profitable synergies and to proceed accordingly in the diffusion of these. The aim is to provide
an integrated and enriched quantitative information framework for measuring well-being and
sustainable development.

2. Energy imports and production in Italy
2.1. Introduction.
The particular territory conformation does not allow Italy to produce enough energy to satisfy the
national requirement; the majority of the region is composed by mountains (35.2 %) and hills (41.6
%) that do not easily permit the construction of power generation plants or infrastructures for the
transport of energy from and towards different countries.935
Despite the complications that may arise in this unfavourable environment, many legislations tried
to maximise the capacity of the country in producing energy. Programs for the development of
Solar Thermal Energies in southern Italy and many other renewable resources are important issues
in a future perspective aimed not only to become independent from other countries but also for
environmental reasons. 936
As mentioned, Italy has to rely on the import of fossil fuels from other countries in order to refine
them for generating electricity. In the following report, we will shed light on the topic and on all
related matters. The analysis will be firstly focused on the degree of dependence towards neighbour
jurisdictions and, afterwards, it will concern the share of self-produced energies.

The Committee is constituted by the President of the Council of Ministers, the Minister of Economy and Finance,
for Foreign Affairs, Economic Development, Agricultural, Food and Forestry Policies, Infrastructure and Transport,
Labor and Social Policies.
935 ISTAT Territorio p.3 <https://www.istat.it/it/files/2014/11/C01.pdf> accessed 14 Feb 2019.
936
Valerio Gualerzi, Solare termodinamico, firmata l'intesa centrali in Lazio, Puglia e Calabria
<http://www.repubblica.it/2006/11/sezioni/ambiente/solare/intesa-termodinamico/intesa-termodinamico.html>
(Repubblica, 4th December 2007) accessed 14 Feb 2019.
934
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2.2. Where does the energy used in Italy come from?
From an overall view, 76% of the total consumed energy is imported, against the European average
of 53%, putting Italy at the 7th place for the most energy-dependent countries in the EU. 937

2.2.1. Gas Importation
The most relevant factor relates to the natural gas with a percentage of 90% of imports from
abroad, mostly from Russia, North Africa and Norway. This finding outlines a lack of natural
resources that has to be counterbalanced with this amount of imports, but, in addition, it creates
risks of accidents and damages both to the civil population and to the environment due to the
particular way of transfer of this fossil fuel through pipelines, tubes and ships (in the case of
Liquefied Natural Gas).
The natural gas from Russia reaches Italy (entering in the Northeast) through a gas pipeline (Trans
Austria Gas) that is about 380 km long and passes through Ukraine, Slovakia and Austria. From
North Africa, two gas pipelines arrive in Italy: namely, the Greenstream and the Transmed, crossing
Tunisia and Libya. From Northern Europe, at last, the Transitgas gas pipelines serves countries like
Norway, Netherlands, Germany and Switzerland. 938

2.2.2. Other fossil fuels importation
Concerning the other main source of energy, the electrical one, the majority of its production is
still based on fossil fuels. The thermoelectric power plants generate in fact electricity from the heat
produced by coal and petroleum during the combustion. Anyway, these fossil fuels still need to be
imported from abroad making Italy dependent from other countries also regarding the electrical
energy.
The statistics put the country at the 7th place in the world for the crude oil importing countries and
2nd importer of electricity (through power lines), even though the latter corresponds to a small part
of the national supply, around the 13%.939 Concerning the countries that this energy is imported
from, we must mention Switzerland (around 50% of the imports), France (30%), Slovenia and
Austria.940 The great gap between the imports and the exports of electrical energy (around 43
points) is due both to economic and political choices. 941As far as the former is concerned, during
the last 20 years, the number of the total power plant has doubled with a drastically increase of the
28% happened between 2002-2006- This wrong strategy led to an overabundance of power plants
that have not been utilised and left being obsolete.942 Furthermore, the other relevant point that
937 Luigi Franco, Energia, Italia troppo dipendente dalle importazioni di combustibili fossili. Il Tap? Ci vincola ancora
di pi al gas <https://www.ilfattoquotidiano.it/2017/12/13/energia-italia-troppo-dipendente-dalle-importazionidi-combustibili-fossili-il-tap-ci-vincola-ancora-di-piu-al-gas/4035977/> accessed 14 Feb 2019.
938 <https://luce-gas.it/faq/origine-geografica-gas-consumato-italia#Europa> accessed 14 Feb 2019.
939
IEA,
Key
world
energy
statistics
2017
<https://www.iea.org/publications/freepublications/publication/KeyWorld2017.pdf>. accessed 14 Feb 2019.
940Da dove arriva lelettricitin Italia<https://www.ilpost.it/2016/04/05/produzione-energia-italia/> (Il Post, 5th
Apr 2016) accessed 14 Feb 2019.
941 Terna Report, p. 151 <http://download.terna.it/terna/0000/0837/49.PDF> accessed 14 Feb 2019.
942 Terna Statistics <http://www.terna.it/SistemaElettrico/StatisticheePrevisioni/DatiStatistici.aspx> accessed 14
Feb 2019.
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led to the current situation was the nuclear energy referendum occurred in 1987, right after
Chernobyl disaster, in which the population was asked to choose whether to start a nuclear energy
producing plan or not. The vote was negative, and Italy abandoned the development of the system;
however, in 2011, there was another attempt to introduce this method of producing energy
through the submission of a referendum that once again was rejected. This led to a weaker position
in the European competition for the production of energy, especially with regard to countries like
France or Germany where nuclear energy has improved more and more during the years.
Notwithstanding the difficult position in the energy market, during the last years, Italy has
improved its production principally taking advantage of renewable energies.

2.3. The energy production in Italy
Even though the available sources of energy in Italy are not enough to satisfy the request, the
following chapter shall analyse their quantity, impact and the technological progress in the
treatment.
In the data referring to 2009943, renewable energy largely constituted the internal gross availability
of energy producing sources corresponding to 61.20%. The second source of energy available in
the country was the natural gas (22.07%) followed by the petroleum products (15.38%) and solid
propellant (1.34%). Despite the small incidence of the domestic production (about 16% of the
total), the relevant factors to be considered are the increase and decrease of the different sectors
implementation. Between 2008 and 2009, the production of solid propellant decreased of 23%,
the natural gas of 13.4% and the petroleum products of 12.5%. On the other hand, renewable
energy achieved an increase of 12.3% with the effect of diminishing the total imports of 8.2
percentage points.

2.3.1. Non-renewable resources
Three tectonic-stratigraphic systems are the main mineral deposits for the extraction of
hydrocarbons; one for the methane, one for the gas and one for the oil.
The former is usually extracted from the Padan Valley and from Basilicata, the gas from a bigger
area that includes the Ionic and Calabrese region and the latter from the Padan plain, Sicilian
offshore and Val dAgri (whose field is the biggest in Europe).944

2.3.2. Renewable resources
In addition to the classical forms of energy such as the hydropower and geothermal we can detect
new forms (the NFER, according to the Italian definition) that exploit the hydrokinetic, the solar

Istituto Nazionale di Statistica, Il sistema energetico italiano e gli obiettivi ambientali al 2020
<https://www4.istat.it/it/files/2011/01/testointegrale20100706.pdf?title=Il+sistema+energetico+italiano++06%2Flug%2F2010+-+testointegrale20100706.pdf> (6th Jul 2010) accessed 14 Feb 2019.
944
In
Basilicata
lestrazione
di
petrolio
si
accresce.
Non
tutti
sono
daccordo
<https://archive.li/20110716002707/http://www.gliitaliani.it/2011/01/in-basilicata-lestrazione-di-petrolio-siaccresce-non-tutti-sono-daccordo/#selection-639.521-639.633> (31st Jan 2011) accessed 14 Feb 2019.
943
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thermal energy and the biomass. In 2014, the renewable sources provided 43.3% of the total
electrical energy satisfying the 37.5% of the national requirement. 945
With regard to the first form, the hydroelectric power plants (located mainly in the Alps and
Apennine areas) produce the 12.8% of the gross electricity demand against the 1.6% produced by
the geothermal power plants. However, the most significant factor concerns the so-called NFER,
which incurred in rapid growth in just a few years. The solar energy increased drastically passing
from the 0.5% to the 5.5% of the requirement between 2012 and 2014; still in 2012, the wind
power produced the 3.9% putting Italy at the 4th place in Europe and the biomass, lastly, provided
the 3.8% of the national production.946
The investments carried out in 2017 involved 201 operations in order to acquire, merge or
construct new plants with a capacity of 13,000 megawatts, equal to an expenditure of 13.5 billion
euros.

2.4. Future prospects
Environmental protection has been an important issue during the last years. Its safeguard comes
primarily with an affordable way to produce energy and, for this reason, many political institutions
made several strategic plans. The directive 2009/28/EC put objectives to achieve for the EU
member states in order to ensure a more sustainable production of energy. The corresponding
Italian legislation conformed at it and the estimations convey that in 11 years renewable resources
will produce almost the total amount of energy.947

3. International energy treaties and any other international arrangements that
have an impact on the Italian energy sector.
3.1. The positive influence of international treaties in the Italian energy sector
Today, it is evident that energy, climate change, and sustainable development are part of a multisectoral national policy in Italy, as we can find in the National Energy and Climate Plans.948
However, the idea that human activities are accelerating the effects of climate change is a new
trend that started with the work of the Intergovernmental Panel on Climate Change,949 and
especially in the context of the negotiations of the United Nations Framework Convention on
Climate Change(UNFCCC) during the Earth Summit in Rio de Janeiro. Since the UNFCCC,
945

Nel 2014 le rinnovabili al 37,5% della domanda e al 43,3% della produzione elettrica nazionale
<https://www.qualenergia.it/articoli/20150114-2014-le-rinnovabili-al-37virgola5-percento-domanda-e-al43virgola3-percento-produzione-elettrica-nazionale> (14th Jan 2015) accessed 14 Feb 2019.
946
Terna S.p.A., DATI STATISTICI SULLENERGIA ELETTRICA IN ITALIA 2016
<http://download.terna.it/terna/0000/1035/88.PDF>accessed 14 Feb 2019.
947
Laura Serafini, Energia, entro il 2030 in Italia il 90% sar da fonti rinnovabili
<https://www.ilsole24ore.com/art/finanza-e-mercati/2018-07-03/energia-entro-2030-italia-90percento-sara-fontirinnovabili-175018.shtml?uuid=AEWaqyFF> (Il Sole 24 Ore, 4th Jul 2018) accessed 14 Feb 2019.
948 Ministero dello sviluppo economico, Piano Nazionale Integrato per l’energia ed il clima available at:
<https://www.mise.gov.it/images/stories/documenti/Proposta_di_Piano_Nazionale_Integrato_per_Energia_e_il_
Clima_Italiano.pdf> accessed 14/02/2019 as requested by 2016/0375.
949 The “Intergovernmental Panel on Climate Change” available at <https://www.ipcc.ch/> accessed 14/02/2019.
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Italy has signed a number of international agreements and arrangements that might have a direct
or indirect impact on the domestic energy sector.
UNFCCC is an international environmental treaty ratified by Italy with the law n.65 of 15 January
1994, becoming part of fonti primarie(primary sources of law) of the Italian legislation.950 That treaty
aims at stabilising greenhouse gases (GHGs)951 concentrations and preventing human-caused
interferences to the climate system, setting non-binding limits to the industrialised (developed)
countries and the economies in transition (EIT) listed in the Annex I of the Convention.952 All
parties are urged to protect the climate system through common but differentiated
responsibilitiesand the developed countries are expected to take the leadin tackling climate
change through mitigation and adaptation projects, international cooperation due to technology
transfer, and promotion of joint researches, education and trainings.953 No enforcement
mechanism has been provided within this Treaty. During its COP3,954 the Parties signed the Kyoto
Protocol (KP), which binds developed countries to combat climate change through
decarburization.955 When Italy ratified the KP with the ratification law n.120 on 1 June 2002, it also
approved the national strategy to achieve the target with a CIPE deliberation.956 Italy, under the
burden-sharing agreement of the European Union (EU) has to reduce emissions by 6.5% with
respect to the base year of 1990. Accordingly, Italy should have emitted up to 483,25 Million ton
(Mt) of CO2 per year and a maximum of 2416,27 of Mt of CO2 during the five years of
commitment. Annex B of the KP identifies at 92 the level of allowed carbon credit emissions,
which are divided into assigned amount units (AAUs) tradable in the carbon market.957 The
increased quantity of emissions of CO2-equivalent years before the first commitment period is
around 11.9% and it is often attributable to a low level of energy intensity of the Italian economy
in the base year. Italy has reached the KPs target in 2016 by virtue of a vast effort in enhancing
the use of renewable resources and of an improvement of the energy efficiency, technologies, and
social awareness. Italy recognised the need to diversify its projects both domestically and
internationally; financing adaptation and mitigation actions, cooperating and transferring its
knowledge about technologies with the least developed countries.958 It employed the flexibility
mechanism provided by the KP: the Clean Development Mechanism for an equivalent of 8.0 Gg
CO2, the Joint Implementation for an equivalent of 0.15 Gg CO2, and the International emissions
UNFCCC is available at <https://unfccc.int/> - accessed 14/02/2019.
GHGs provided by the Montreal Protocol on Substances that Deplete the Ozone Layer:
The Montreal Protocol is available at: <https://treaties.un.org/doc/publication/unts/volume%201522/volume1522-i-26369-english.pdf> - accessed 14/02/2019.
952 Article 2 of the UNFCCC Countries of the Annex I.
953 Article 3 and 4 of the UNFCCC.
954 Third session of the Conference of the Parties of UNFCCC took place in Japan.
955 The Kyoto Protocol was adopted on 11 December 1997 entered into force on 16 February 2005. There are
currently 192 Parties. Available at: <https://unfccc.int/process-and-meetings/the-kyoto-protocol/what-is-thekyoto-protocol> - accessed 14/02/2019.
956
CIPE
is
“The
Interministerial
Committee
on
Economic
Planning”
available
at:
<http://www.programmazioneeconomica.gov.it/tag/cipe/> - accessed 14/02/2019.
957 Data available in the Annex of the Commission Decision 2010/778/EU on 15 December 2010 - Annex B and art.
17 of KT. <https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32010D0778> - accessed 14/02/2019.
958 Italian Report on the demonstrable progress under article 3.2 of Kyoto Protocol. Available at:
<https://unfccc.int/resource/docs/dpr/ita1.pdf> - accessed 14/02/2019.
950
951
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trading for an equivalent of 2.0 Gg CO2.959 Specifically about mitigation actions, Italy, with an
amount of 16Mt CO2, is the European country that has used the largest removals from LULUCF
activities.960
With the law n.79 of 31 March 2016, Italy ratified the Doha Protocol (DP), also defined as the
second commitment period 2013-2020, which has brought few innovations. It is a mere
continuation of the former protocol since the targets identified in the DP have scaled up, while
the legal frame has remained substantially unchanged.961 The EU agreed to fulfil its shared
commitments tackling global warming by decarbonizing 20% more with respect to the base year.
The Italian target corresponds to a reduction of 13% in the sector outside the EU Emission
Trading System.962 Although in 2015 Italy signed 31 additional bilateral agreements to facilitate and
support the sustainable growth of developing countries, the Italian government has also, in
harmony with the decision UNFCCC 1/CP.19, voluntarily cancelled a number of credits obtained
from the flexibility mechanisms projects.963 The Italian route has not been linear and had to
overcome several obstacles. However, it has begun to take the right actions to achieve the Dohas
target and has already reached its EU 2020 targetenacted in 2009 in the EU Climate Energy
Package 2013-2020. It ultimately broadened the Kyoto-Doha Protocols target with two
additional objectives: raising the renewable energy share and creating an improvement in energy
security by 20%.964 The DP can be seen as a connection between the two global agreements: the
Kyoto Protocol and the Paris Agreement (PA). The fact that the Parties have met their targets
fixed by the first agreement has encouraged the involvement of 184 countries to the second one,
with 50 more countries compared to the Doha Protocol.
Italy ratified the PA with law n.204 of 4 November 2016, and it provides for medium-long period
objectives, that have to be combined with the target of DP, which was ratified only eight months
before. The objectives of this agreement demand a global response to the threat of climate
change, in the context of sustainable development and efforts to eradicate poverty. The crucial
point is to hold the global average temperature below 2$C above pre-industrial levels and pursue
efforts to limit the temperature increase to 1.5$C above pre-industrial levels, recognizing that this
would significantly reduce the risks and impacts of climate change.965 It is becoming essential to
strengthen our ability to adapt to the consequences of climate change, plan mitigation actions and
encourage climate resilience. The PA provides a re-elaboration of the principle of common but
differentiated responsibilities and respective capabilities, in the light of different national
Ibid.
Greenhouse gas emission trends and projections in Europe 2012. Tackling progress towards Kyoto and 2020
targets. EEA Report/No 6/2012.
961 The Doha Protocol available at: <https://unfccc.int/process/the-kyoto-protocol/the-doha-amendment> accessed 14/02/2019.
962 For national target see the Annex II of the “Decision No 406/2009/EC available at: <https://eurlex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009D0406&rid=7> - accessed 14/02/2019.
963 UNFCCC Paragragh 5(c) is available at <https://unfccc.int/> - accessed 14/02/2019.
964 National Energy Strategy 2017 decree is available at: <https://www.mise.gov.it/index.php/it/normativa/decretiinterministeriali/2037375-decreto-interministeriale-10-novembre-2017-strategia-energetica-nazionale> - accessed
14/02/2019.
965 Paris agreement (art. 2) available at: <https://unfccc.int/sites/default/files/english_paris_agreement.pdf> accessed 14/02/2019.
959
960
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circumstances, first introduced by the UNFCCC. We can observe an effort of continuity all along
the treaties and their objectives. During the negotiations of the PA, Italy joined Mission
Innovation which is a global initiative to accelerate clean energy innovation, taking the lead,
together with India and China, of the project called “Smart Grids Innovation Challenge”. The
latter’s aim is “to enable future grids that are powered by affordable, reliable, decentralised
renewable electricity systems”.966 Next year, 5 years after the adoption of PA, each country should
revise their pledges for 2030, and it is expected to find the EU as the guiding force in attenuating
the climate change and in promoting renewable energy across the world. These three international
agreements967 have deeply spurred Italy to take action in tackling global warming and climate
change effects, taking action to decarbonise and cooperate with developing countries. Although
the definitive incentive to the renewable energy production in the national energy mix has to be
entrusted to the EU by binding Italy to the burden-sharing target and European energy goals, we
cannot underestimate the KP. In fact, it is indisputable that KP represents the first actual milestone
in the global climate diplomacy and the moment when global awareness arisen. To those who
consider KP a failure there is one consideration that might change their minds: KP tempered
different interests in one single treaty demanding only the 0.1% of GDP of the participant
countries and made the governments save public budget for health care and environment
protections.968 Furthermore, KP has taught us that it is possible to curb emissions without
jeopardise the economic development. During the last twenty years, Italy has been able to align its
results to the other European countries and today it is considered a key player in the PA and
renewable energy production. De facto, with the referendum in 2011 that has rejected the
introduction of nuclear energy in the Italian energy mix, the country set for a renewable-growing
policy. Italy has boosted the renewable energy capacity from 25% up to 43% only between 2010
and 2016 and in this latter year, the share of renewable energy reached 17.4%. In 2017, Italy has
been part of the top 10 countries for the largest amount of geothermal power generating capacity,
and for the generating capacity of wind power, which has increased by 3%, emphasizing the Italian
interest in developing this energy source. Italy also became a well-known leader in the solar and
hydropower energy, which cover respectively the 21% and 39% of electricitys production.969

Mission Innovation available at: <http://mission-innovation.net/>.
The UNFCCC, the Kyoto Protocol and the Paris Agreement.
968 Climate policy of Igor Shishlov - Institute for Climate Economics.
969 Renewable 2018 Global status report - Ren 21, renewable energy policy Network for the 21st Century.
966
967
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4A. If your Country is a Member State of the European Union, please
provide a concise analysis of the extent to which your Countrys renewable
energy and environmental laws and regulations are compatible with EU law.
4.1. Implementation of the EU Directives on the environment and renewable
energies in Italy
Other than being a signatory of the United Nations Conventions on Climate Change (UNCCC)
and of the Kyoto Protocol, Italy is also a Member State of the European Union. Despite Italy had
already taken into account the problems related to energy and environment before970 the creation
of the EU, it is not debatable that the EU regulations and directives had a relevant impact on the
legislation on these topics. First of all, it is to mention article 194 of the TFEU as the basis for the
EU energy policies. Since 1999 Italy has hence taken considerable steps in order to adapt its legal
framework to the EU directives and regulations, such as directive 96/92/EC971 (related to laws on
national electrical energy market), directive 98/30/EC972 (related to laws on national natural gas
market), directive 2001/77/EC973 (related to electrical energy production from renewable sources),
directive 2002/91/EC974 (related to energy efficiency in buildings), directive 2003/96/EC975
(related to taxation of energy products and electricity), directive 2008/01/EC (on integrated
pollution prevention and control), directive 2008/98/EC (on waste disposal), directive
2009/28/EC976 (on the promotion of the use of energy from renewable sources) and directive
2012/27/EU (on energy efficiency)977.
Some of these directives and their implementation in Italy require a more in-depth analysis.
First of all, Italy must comply with Directive 2008/01/EC concerning integrated pollution
prevention and control (so-called IPPC Directive). This Directive set rules for controlling
industrial installations and aims at minimising pollution from various industrial activities. In
particular, operators of industrial installations with high environmental impact are required to
obtain an environmental permit from specific authorities of the Member State in which they
operate. To comply with this directive, Italy has introduced the IPPC system with Legislative
Decree 59/2005, later incorporated into the Italian Environmental Code (Codice dellAmbiente, D.
lgs. 152/2006). Accordingly, Article 29-ter of the Code now prescribes that any enterprise that
wants to undertake activities covered by the IPPC Directive on the Italian territory must obtain an
Autorizzazione integrata ambientale (AIA). In conformity with the integrated approach set forth in the
Directive, the AIA replaces all previous environmental authorizations, and namely those relating
For example with L. n. 10/1991 Norme per l'attuazione del Piano energetico nazionale in materia di uso razionale
dell'energia, di risparmio energetico e di sviluppo delle fonti rinnovabili di energia.
971 Introduced into Italian legislation with Legislative Decree. 79/1999.
972 Introduced into Italian legislation with Legislative Decree. n. 164/2000.
973 Introduced into Italian legislation with Legislative Decree n. 387/2003.
974 Introduced into Italian legislation with Legislative Decree n. 192/2005 and 311/2006 (containing corrections to
the first one).
975 Introduced into Italian legislation with Legislative Decree n. 26/2007.
976 Introduced into Italian legislation with Legislative Decree n. 28/2011.
977 Introduced into Italian legislation with Legislative Decree n. 102/2014, modifying and repealing previous EU
directives on energy efficiency.
970
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to air emissions978, wastewater discharges, and treatment of waste979. These latter specific
authorizations remain in force only for plants with lower environmental impact. In the event of
an infringement of an IPPC permit, the competent Italian authorities can issue an order to comply,
suspend or revoke the permit980. Moreover, operators who run a plant without a valid permit face
criminal sanction981. Despite having adopted these national laws in order to comply with the EU
directive, Italy was condemned in 2011982 for having failed to fulfil obligations set by the
abovementioned directive. Namely, the Court of Justice of the European Union (ECJ) found that
Italy did not ensure that existing plants complied with the directive through checks of competent
authorities. Indeed, the deadline for Italy to conform with the directive being October 30, 2007,
in 2009 the ECJ found that more than 600 authorizations for existing plants had not being reexamined.
Secondly, Italy had to adopt measures to comply with EU Waste Legislation, and in particular with
Directive 2008/98/EC (so-called Waste Framework Directive)983. The Waste Framework
Directive adopts the so-called waste hierarchyprinciple, which sets out an order of priority in
shaping Member States waste policy. According to this principle, Member States have an
obligation to establish waste prevention programmes984, ensure that waste undergoes recovery985
and take appropriate measures to promote re-use and recycling of waste986. Only when recovery is
not possible, Member States must ensure that waste disposal operations are undertaken i) without
risk to water, air, soil, plants or animal, ii) without causing a nuisance through noise or odours, and
iii) without adversely affecting the countryside or places of special interest. Regarding waste
prevention, Italy has implemented a National Waste Prevention Programme, which has revealed
to be effective in reaching the EU objectives, even though with some regional deficiencies. Despite
this, 2007 the European Commission issued a letter987 of formal notice to Italy because the plans
set by the directive were adopted only by few cities. Nevertheless, thanks to this program,
municipal waste generation has been decreasing since then.
As to waste disposal, according to several norms set forth in the Codice dellAmbiente, any
establishment intending to carry out waste management activities (including waste treatment,
storage, dealing, brokerage and transportation) must obtain an authorization from the competent
authority. Moreover, several waste-related activities are prohibited, such as waste dumping and the
discharge of waste in superficial or underground waters. Emitting polluting substances in the water
without authorization is also punished under Article 674 of the Italian Criminal Code. Despite
these measures, in 2014 the ECJ found Italy to be in breach of EU Waste Law concerning landfill
Article 272 Codice dellAmbiente.
Articles 214 and 216 Codice dellAmbiente.
980 Article 29-decies Codice dellAmbiente.
981 Article 29-quattuordecies Codice dell'Ambiente.
982 Judgment of the Court (Seventh Chamber) of 31 March 2011, European Commission v Italian Republic, Case C50/10.
983 See Eloise Scotford, The New Waste Directive "Try to Do it Allan Early Assessment [2009] Environmental
Law Review 75.
984 Article 29 Directive 2008/98/EC.
985 Article 10 Directive 2008/98/EC.
986 Article 11 Directive 2008/98/EC.
987 According to the procedure under article 260 TFEU.
978
979
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waste disposal and subsequently fined the Country with 40 million euros988. According to the Waste
hierarchy principle, in fact, landfilling is the least preferable option for waste disposal and should
be limited to the necessary minimum. In addition, when landfilling is the only available option,
waste must be sent to landfills that comply with the requirements set forth in Directive
1999/31/EC (so-called Landfill Directive). The ECJ found that 218 landfilling sites in Italy were
not in conformity with the Directive, since merely closing down a landfill, or covering waste with
earth and rubble, is not enough to comply with the obligations under the Waste Directive 989.
The Commission decided to bring Italy in front of the ECJ in May 2017, due to recurrent failure
to comply with the Landfill Directive.

4.2. Compliance with the EU-20-20-20 Targets
Moreover, as a Member of the EU, Italy must comply with the so-called EU-20-20-20 targets, set
forth by the EU 2020 Climate and Energy Package990. This package requires all Member States to
meet national targets and legal requirements for i) reducing by 20% greenhouse gas emissions; ii)
increasing by 20% the use of renewable energies; and iii) improving by 20% energy efficiency.
To reach these targets, Italy has enacted a comprehensive, although sometimes fragmentary,
legislative framework. Overall, the targets have been incorporated in the national energy policy
adopted with Decreto Ministeriale 8 marzo 2013, and in the Piano Nazionale Efficienza Energetica
(national energy efficiency action plan) adopted in 2014 and subsequently updated.
First of all, to reduce the Greenhouse Gas Emissions and comply with Directive 2003/87/EC (socalled Linking Directive), with legislative decree 216/2006 Italy has introduced an Emission
Trading System (ETS). The system is based on the cap and tradeprinciple, according to which
industrial operators are allowed to emit only a specific amount of greenhouse gases (CO2, N2O
and Perfluorocarbons) depending on how many permits they have received. Companies are
allowed to trade these allowances with each other, depending on their needs.
The implementation of the Directive in Italy was not an easy task since it required the ex novo
creation and regulation of an artificial market for the emissions allowance991. In particular, Italy
had to define a legal framework for the establishment and the correct functioning of the system,
by emitting emission allowance certificates, drafting National Assignments Plan and establishing a
platform for the exchange of the certificates. While the deadline for the implementation of the
Linking Directive was set on 31 March 2004, it was only with legislative decree 216/2006 of 19
June 2006 that the system was finally made operational. This decree, also taking into consideration
normative disposition of the Kyoto Protocol, contains the procedures to obtain an authorization
988 ECJ Case C-196/13, Commission v. Italy. See the Court of Justice Press Release no. 163/14 of 2 December 2014,
at <https://curia.europa.eu/jcms/upload/docs/application/pdf/2014-12/cp140163en.pdf>. See also ECJ Case C135/05, Commission v. Italy.
989 ECJ Case C-196/13, Commission v. Italy, #52.
990 See Kati Kulovesi, Elisa Morgera & Miquel Munoz, Environmental Integration and Multi-Faceted International
Dimensions of EU Law: Unpacking the EUs 2009 Climate and Energy Package[2011] 48 CMLR 829.
991 See Giuseppe Franco Ferrari, Energy Law in Italy, in Martha M. Roggenkamp, Catherine Redgwell, Anita Rnne
& I igo del Guayo (eds.), Energy Law in Europe. National, EU and International Regulation, (3rd Ed., Oxford, Oxford
University Press, 2016), p. 718.
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that plants have to follow, on a national basis, if they emit greenhouse gas. However, as a
consequence of this delay, occurred between the deadline given by the EU and the actual time
Italy needed to implement the directive, Italian companies were at a disadvantage compared to
their European counterparts992.
Directive 2009/29/EC has later revised the EU ETS system. Starting from 2013, Member States
are required to allocate emissions allowances through an auctioning system on the European
Common Auction Platform. To implement the Directive and comply with its new targets, Italy
has enacted legislative decree 30/2013, by which it has established a Comitato nazionale per la gestione
della Direttiva 2003/87/EC, an ad hoc authority entrusted with listing the installations covered by
the Directive and with allocating the emissions allowances. The auctioning is carried out by the
Gestore dei Servizi Energetici, a private company controlled by the Ministry of Finance.
Moreover, to reduce emissions in sectors not covered by the ETS system (in particular housing,
agriculture, waste and transportation), the EU Commission has adopted the so-called Effort
Sharing Decision993, according to which Member States are required to reduce greenhouse gas
emissions in order to meet the individual binding annual targets. For Italy, the Annual Emission
Allocation for 2020 has been set to an equivalent of 299.378.714 tonnes of carbon dioxide994. To
comply with this target, Italy has enacted several measures spacing from tax deductions for the
renovation of buildings (so-called Ecobonus), including, but not limited to, purchasing solar
panels, improving thermal insulations of building and heating systems. Furthermore, the
government also adopted incentives to improve energy efficiency (interministerial decree 16
febbraio 2016; art. 5.2 Legislative Decree. 4 luglio 2014 n. 102; art. 9 decree 22 febbraio 2016 n.
40)995; this decree had the merit of introducing different novelties such as i) the National Energy
Saving Target with the aim of cutting down energy consumption, ii) White Certificates as a
compulsory system of energy effectiveness and iii) frequent revisions for industries that use a large
amount of energy to be able to identify better solutions to reduce consumptions. According to a
Report of the EU Commission, in 2015 Italy was compliant with its targets.
Second, with the so-called Renewable Energy Directive996 (RES Directive) the EU has established
mandatory targets for the production, promotion and consumption of renewable energy in all EU
Member Countries. In particular, Article 3 of the RES Directive997 prescribes that each Member
State shall ensure that the share of energy from renewable resources [] in gross final consumption
of energy in 2020 is at least its national overall target for the share of energy from renewable
Id., p. 719.
Decision No. 406/2009 on the Effort Member States to reduce their greenhouse gas emissions to meet the
Communitys greenhouse gas emission reduction commitments up to 2020.
994 See Commission Decision (EU) 2017/1461 of 10 August 2017, amending Decision 2013/162/EU to revise
Member Statesannual emission allocations for the period from 2017 to 2020.
995 For a complete list of the legislative and fiscal measures adopted by Italy to reduce greenhouse gas emissions see
<https://www.senato.it/service/PDF/PDFServer/BGT/01013507.pdf>.
996 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the Promotion of the
Use of Energy from Renewable Resources and Amending and Subsequently repealing Directives 2001/77/EC and
2003/30/EC [2009] OJ L140/16.
997 See Tom Howes, The EUs New Renewable Energy Directive, in Sebastian Oberthur & Marc Pallemaerts (eds.),
The New Climate Policies of the European Union (Brussels, VUB Press, 2010); Helmutt Schmitt con Sydow (Ed.),
Eu Energy Law & Policy Yearbook 2014, (5th ed., Deventer, Claeys & Casteels, 2014).
992
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resources in that year, as set out in the third column of the table in Part A of Annex I . For Italy,
this share has been fixed at 17%998.
Moreover, a separate Directive has set specific targets for the consumption of biofuel in the
transportation sector. According to Article 3.4. Directive 2009/30/EC (known as Fuel Quality
Directive), each Member State shall ensure that the share of energy from renewable sources in
all forms of transport in 2020 is at least 10 % of the final consumption of energy in transport in
that Member State .

4.3. Compliance with State aid rules
Member States are free to choose the means to reach the binding targets. However, the measures
adopted by each Member State must comply with EU rules on State Aid999. The RES Directive
was implemented in Italy by the legislative decree 28/2011, which contains detailed provisions
concerning the promotion of energy from renewable resources. To reach the EU targets, a number
of incentives for renewable energies have been put into force from a multilateral point of view
comprehending financial, legislative and institutional actions. While in the past most of these
incentives were given direct access, since 2017, they are provided only through auction systems,
except for new smaller instalments. Thanks to these measures in 2017 Italy was already satisfying
17% of its energy need through renewable resources and is thus in line with its 20% target.
However, concerning the use of biofuels in the transportation sector, Italy is falling behind its 10%
target. With law decree no. 2/2006, Italy had already introduced the obligation for all fuel retailers
on its territory to ensure that a certain percentage of the fuel sold was made of biofuel (so-called
supply obligation). However, the Renewable Energy Directive now specifies that this goal
cannot be reached by taking into account biofuels and bio liquids that do not fulfil the
sustainability criteria set out in Article 17(2) to 17(6) . By introducing the definition of sustainable
biofuels, the EU has defined a set of sustainability criteria to ensure that the use of biofuels
guarantees real carbon savings and protects biodiversity. Hence, only biofuels that comply with
these criteria are allowed to receive governmental support and count towards the national target
of renewable energy employment.
Legislative Decree No. 28 of 3 March 2011 has hence modified the supply obligation in order for
it to comply with the new Directive, by providing that the 10% target can only be reached through
the consumption of sustainable biofuels as described in article 17(2) to 12(6) of the Directive.
In order to achieve this result, Italy was the first EU Member State to mandate the use of minimum
percentages of advanced biofuels: with the D.M. of 10 October 2014, in fact, all gasoline and
diesel suppliers in Italy have been required to include at least 1.2% of advanced biofuel made of
waste; what is more, article 8 of the same D.M. introduced also a precise check system in order to
monitor the general situation every two years and also to publish a report on both the incentive

See Annex I RES Directive.
As it is known, to prevent Member States to distort competition on the internal market, Article 107(1) of the TFEU
lays down the principle that State aid is prohibited, unless it is compatible with the internal market under Articles
107(2) and 107(3).
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systems adopted in the main European countries for biofuels, which also compares their prices
and a study which compares the voluntary certification schemes of the sustainability of biofuels
recognised by the European Commission.
Directive 2015/1513, however, later amended Directive 2009/30/EC, by providing that each
Member State shall seek to achieve the objective of there being a minimum level of consumption
on their territory of biofuels produced from feedstock and of other fuels listed in Part A of Annex
IX . To comply with this Directive, Legislative Decree No. 51 of 21 March 2017 has amended the
definition of Advanced Biofuelin accordance with the directive1000.
Despite the measures adopted, the supply obligation has not produced the expected results in
terms of increasing the use of biofuels in the transport sector in Italy1001. In particular, as the Italian
government has represented to the Commission, bio methane is still little used in the transport
sector, if compared to the electricity sector, where it benefited from specific incentives. In 2018,
hence, Italy was still behind achieving the EU 10% target of renewable energies in the transport
sector, and even more as regards the national sub-targets for advanced biofuels .
For this reason, Italy put into force a new incentive scheme for the production and the distribution
of bio methane and other advanced biofuels. According to this measure, the Gestore dei Servizi
Energetici will purchase advanced bio methane from producers who request to participate in this
mechanism, and the producers will receive a premium on the transaction in addition to the market
price. Subsequently, the GSE will sell the biofuels to the wholesale market at market price. In
addition, GSE is planning to further promote the use of bio methane favouring the conversion of
plants into biofuel ones, lowering the cost of electricity bills and incentivising production facilities
that could produce biofuels different from bio methane.
This scheme had to be scrutinised for possible violations of EU rules on State aid1002. The EU
Commission found that the measure amounted to state aid1003, since i) it was imputable to the State
(through the adoption of a decree by the Ministero dello Sviluppo Economico) and was granted through
State resources1004; ii) granted a selective advantage, since the measure was available only to the
producers of advanced biofuel; iii) distorts competition and iv) affects trade between EU Member
States, since the supported Italian producers operate on a market which is open to free competition
throughout the Union.
The Commission had thus to assess whether the measure could be justified under Article 108(3)
TFEU. Coming to a decision in March 2018, first of all, the Commission has observed that the
measure concerns operating aid to renewable installations and as such falls within the scope of

See article 2, paragraph 1, letter c).
See European Commission, C(2018) 1379 Final (on SA.48424)
1002 A measure constitutes a State aid ex art. 107(1) of the TFEU, when: i) it confers an advantage only on certain
undertakings or certain sectors (so-called selective advantage); ii) it involves State resources; iii) it distorts or
threatens to distort the competition; and iv) it is liable to affect trade between Member States.
1003 See EU Commission, State aid SA.48424 (2017/N) "Italy "Support Scheme for the Production and Distribution
of Advanced Biomethane and other Advanced Biofuels for Use in Transport Sector.
1004 It is important to underline that, according to ECJ case-law, the definition of State resourcesunder Article 107(1)
TFUE covers both advantages granted directly by the State and those granted by public or private bodies designated,
established or controlled by the State. See ECJ Case C-379/98, Preussen Elektra [2001].
1000
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the Guidelines on State Aid for Environmental Protection and Energy 2014-2020 (EEAG)1005. It
hence found that the measures primary objective is to improve environmental protection by
increasing the production of renewable energy , and that this objective is expressly recognised as
an objective of common interest in points 27 and 107 of the EEAG. According to the EEAG,
State aid is allowed, if the Member State demonstrates that the aid effectively targets a (residual)
market failure which is not addressed by other policy measures

1006

. The EEAG also contain

specific provision relating biofuels and provide that State aid to biofuels can only be granted in
favour of advanced biofuels . Hence, since the Italian measure only applies to advanced biofuels,
and since Italy has demonstrated that a residual market failure remains, which is not sufficiently
addressed through the introduction of the supply obligation , the Commission found the measure
to be compatible with the EEAG. Finally, the Commission assessed whether the measure was
proportionate. As per point 69 of the EEAG, environmental aid is deemed to be proportionate if
the aid amount per beneficiary is limited to the minimum needed to achieve the environmental
protection objective 1007. With regard especially to aid for energy from renewable sources, point
131 of the EEAG sets forth additional conditions, and namely: a) the aid per unit of energy does
not exceed the difference between the total levelled costs of producing energy (LCOE) of the
particular technology in question and the market price of the form of energy concerned (no
overcompensation); b) the LCOE may include a normal return on capital; c) the production costs
are updated regularly; d) aid is only granted until the plant has been fully depreciated according to
normal accounting rules in order to avoid that operating aid based on LCOE exceeds the
depreciation of the investment. The Commission found that the Italian authorities have
demonstrated that the aid is less than the difference between the total production costs and the
market price of natural gas , therefore the aid is in line with the EEAG, and is thus proportionate
and compatible with EU State aid rules.

5. Case Study in Italy: Ombrina Mare
5.1. Introduction
Renewable Energy represents the main alternative to fossil fuels for energy production and one of
the factors to improve in order to mitigate climate change at the global level. Incentives for the
use of renewable energy is absolutely linked to the gradual abandonment of the sources of nonrenewable energy. The Italian government in recent years has tried to implement the use of such
renewable energy, but at the same time, he has said it is not possible to abandon all non-renewable
energy yet. Among these, without a doubt, the use of hydrocarbons has an important role in the
satisfaction of the national needs, considering its position in the middle of the Mediterranean,
See Angus Johnston, The Impact of the new EU Commission Guidelines on State Aid for Environmental
Protection and Energy on the Promotion of Renewable Energies, in Franz-Jurgen Sacker, Lydia Scholz & Thea Sveen
(eds.), EU Renewable Energy Law. Challenges and Perspectives (Frankfurt am Main, Peter Lang, 2015).
1006 EU Commission, SA.48424 , #88.
1007 Id., #98.
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where the soil is rich in these resources. This situation has led many companies to apply for the
research grant to extracting them, and among these, those required by the British company
Rockhopper in the framework of the development programme Ombrina Marehas become a
case of national and international relevance. The case is not closed yet, so it  still in course, but
this s emblematic of a contrast between public and private interests whose balance is very hard to
find, and that was repeated and will continue to recur often across the world, also because of the
model of development and its relationship with the environmental sustainability factor.

5.2. Fact and legislation history
The story began in 2008 with the request of the concession number d-30 B. C-.MD1008forwarded
by the company (then Medoilgas Italia S.p.A) to the Italian Ministry for Economic Development
(MiSE), covering an area of the Adriatic Sea off the Coast of the Trabucchi, opposite the Italian
region of Abruzzo. In 2009, it presented the instance of pronunciation of the environmental
compatibility of the Ministry of the Environment, in preparation for the granting of the MiSE, but
during the course of the proceedings the Decree 128/101009was promulgated: it provided stringent
limits to the exploration and production of hydrocarbons, which formed the basis for the
operation Ombrina Mare as included in the ban research and cultivation of liquid and gaseous
hydrocarbons in the sea areas located within twelve miles of protected marine and coastal areas,
for the only liquid hydrocarbons, in the area within five miles from the baseline of the territorial
waters. In particular, it provided:
 The prohibition of research, exploration or cultivation of liquid and gaseous hydrocarbons
within marine and coastal areas, to any title protected for the purposes of environmental
protection;
 The prohibition of research, exploration or cultivation of liquid and gaseous hydrocarbons
in the marine areas located within twelve miles from the above-mentioned protected areas;
 The prohibition of research, exploration or cultivation only to liquid hydrocarbons, within
five miles from the baselines;
 Subject to the certifications already issued, the application for proceedings authorises the
bulls in the course.
These limits were subsequently exceeded, with the promulgation of the Decree 83/121010. It
changed this prohibition, and subject to the procedures licensors in the course. On April 3, 2013,
the Commission responsible for assessing the environmental impact of the works (Commission
VIA) issued a positive opinion, but the Ministry required the investigation goodwill. In the light of
the prolongation of the proceedings, the concession Rockhopper Italia S.p.A (so named from
2014) sued1011 the Ministry of the Environment for the financial damages suffered by an
Information about the granting of the cultivation liquid and gaseous hydrocarbons "d30B.C-MD" - the Project of
the cultivation of the field Bream Sea at www.va.minambiente.it.
1009 v. Decree 29 June 2010, n. 128 "Amendments and additions to legislative decree 3 April 2006, no. 152, containing
rules on environmental matters, in accordance with article 12 of law June 18, 2009, no. 69."
1010 v. Decree 22 June 2012 no. 83 "Urgent measures for the growth of the Country".
1011 Press release by Rockhopper Exploration PLC at www.rockhopperexploration.co.uk.
1008
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administrative process of concession flawed, according to the oil company, by inconsistency and
incoherence, and it required the cancellation of the following measures for derived illegality1012. In
particular, the oil company complained before the national administrative judge:
 The loss of the value of corporate assets in consideration of the fact that the day after the
diffusion of the news of the adoption of the contested decision the shares of Rockhopper
Exploration Plc, listed on the London stock exchange, would have lost about 15% of their
value;
 The delayed or non-payment within the established terms of the income arising from the
investment made;
 The circumstance that the delay in the conclusion of the proceedings may even preclude
the granting of the concession of cultivation, in the light of the out-of-period regulations
in the meantime that occurred (such as, in particular, the regional laws of Abruzzo Region,
14 October 2015, no. 29 and November 6, 2015, no. 38) and of the request for a corrective
referendum of the art. 6, paragraph 17, of the d.lgs. 3 April 2006, no. 152, intended to
extend the prohibition of the exploration and production of hydrocarbons to the projects
where the proceedings for the issuance of its title mining were already underway before
the entry into force of the Environmental Code.
The story of the trial is decided in the same way by the Administrative Court Of Lazio "Rome in
20141013 and, on appeal by Consiglio di Stato in 20161014: the legitimacy of the request for appraisal
and further is determined by the particular complexity of the work and the obvious need to protect
primary interests such as the protection of the environment in the perspective of the principle of
prevention adopted in Italy, as well as to the power of the Public Administration to act in order to
preserve those interests. In the meantime, the Italian Government modified again the national
legislation in 2016 to restore the ban of the 12 miles from the coast with Legge di Stabilitin
20161015, also to avoid the holding of a popular referendum that asked precisely to restore such a
limit, as is described in the next paragraph. On May 19, 2017, Rockhopper requires the
establishment of an international arbitration (ICSID Case No. ARB/17/14)1016 at the Word Bank
for breach of an international treaty called The Energy Charter Treaty(1994)1017. Italy was a part
of it until 2016, as well as in this it provides that the provisions of this Treaty shall continue to
apply to the investments made in the area of a contracting party by investors of other contracting
parties or in the area of other contracting parties by investors of that contracting party, for a period
of 20 years starting from the date on which the withdrawal from the Treaty takes effect(art. 47.3),
v. Thomson, Douglas, Italy to face new ECT claim, Global Arbitration Review, 23 March 2017.
TAR Lazio "Rome, sent. 16th April 2014, in www.giustizia-amministrativa.it, Medoilgas Italia S.p.A vs Ministry
of Environment and Protection of Land and Sea, and others (R. G. No. 8033/2013).
1014 v. Consiglio di Stato, sent. 17th December 2015, in www.giustizia-amministrativa.it, Medoilgas Italia S.p.A vs
Ministry of Environment and Protection of Land and Sea, and others, (R.G. No. 10057/2014).
1015 v. Law 28 December 2015, no. 208, "Provisions for the formation of the annual and multiyear budget of the
State.
1016 v. Rockhopper Italia S.p.A., Rockhopper Mediterranean Ltd, and Rockhopper Exploration Plc v. Italian Republic
(ICSID Case No. ARB/17/14).
1017 v. The Energy Charter Treaty and Related Documents: A Legal Framework for International Energy
Cooperation, 1994.
1012
1013
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with the result that a liability in equity for any violation of the rules on investment protection lasts
for 20 years from the withdrawal from the agreement . In 2018, Italy tries to stop this process, by
going in front of the administrative law judge for execution of the sentence to ask for clarification
on the application of the national judgement1018. The judge in this case expressed in favour of the
oil company stating the independence of international law from the national one, so supporting
the need to resolve the dispute based on the rules of international law, having to do the
international arbitration pursuant to art.26 of the treaty. So, we can see the limit of the national
jurisdiction with regard to the topic of environmental protection on two different levels: on a
formal level, as is described, for which the national court asserts jurisdiction only within the limits
of the national law, and on the substantive level, as is often required an effective international
jurisdiction by the factual circumstances of the individual case, such as this one, because the
countries affected could be more than one, and not only in Italy.

5.3. The investor-state dispute settlement (Isds): Rockhopper v.s. Italy.
The arbitration started by Rockhopper against Italy, after the refusal of the authorization for the
oil extraction in the Adriatic Sea, is certainly the most interesting aspect of the Ombrinas story.
Legal arbitration, also known as ISDS (Investor-state dispute settlement), is an instrument by
means of which a private person can ask for a compensation of a legal impairment. Such a tool
has been included in the Energy Charter Treaty (ECT)1019 that became law in Europe in 1998. This
instrument was after a few times accused to represent a weapon in the multinational corporations
hands. It indeed gives the possibility to ask (and, in most cases, obtain) a compensation for the
legal impairment every time a national law is damaged by government actions. A Special Court
pronounces judgments, and trials are not public but instead discussed in maximum discretion.
Moreover, there is no appeal possibility. The legal arbitration court is composed of judges
specialised in trade law and investments. The judicial hearing occurs at TheInternational Centre
for Settlement of Investment Disputes(ICSID), which is aninternational arbitrationinstitution
established in 1966 for legaldispute resolutionandconciliationbetween international investors.
The ICSID is a part of and it is funded by theWorld Bank Group, headquartered inWashington
D.C. According to the rules of the ICSID, the "defender" is appointed by the State, the prosecutor
by the company, the judge is jointly appointed by the parties. A small pool of professionals chairs
the arbitration courts: about 500 people have held the position of the arbitrator in over 850 known
cases. About half of them had this appointment more than once, while a group of only 13
professionals has secured more than 30 cases each. This highlights a serious conflict of interests,
made even clearer by the fact that the mechanism only makes sense if it favours new arbitrations.
Since the companies are the only subjects legitimised to file a complaint - with the state always and
only called to defend themselves - it is essential for arbiters to give to privates a favourable

1018 . TAR Lazio "Rome, sent. 19th June 2018, in www.giustizia-amministrativa.it, Rockhopper Italia S.p.A vs Ministry
of Environment and Protection of Land and Sea and others (R. G. No. 6060/2018).
1019 https://energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/.

351

ELSA RENEWABLE ENERGY REPORT

treatment. The UNCTAD1020 statistics state that in the 60% of judged cases, private companies
win. In addition, this happens thanks to the arbitrators that are increasingly inclined to provide an
extensive interpretation of overly vague definitions of the investment principles, such as nondiscrimination, indirect expropriation or fair and equitable treatment. In May 2017, the British oil
company Rockhopper filed a lawsuit against Italy, after the country refused - in 2016 - to grant to
the famous Ombrina Mare project the authorisation to extract oil in the Abruzzi Adriatic Sea
within 12 nautical miles. Stability Law ratified by Italian Parliament, came to defuse the
referendum expected for that spring.
On February the 10th, the judicial hearing ended with a postponement.
Rockhopper asked about 350 million euros, 50 million of which were actually invested and the
other 300 million as "expected profits". In January the 15th, 2019, few days before the judicial
hearing, everything changed. Lawyers of the Italian state presented their oppositions based on the
Declaration of the representatives of the government of the Member States, of 15 January 2019
on the legal consequences of the judgment of the Court of Justice in Achmea and on investment
protection in the European Union"1021, signed by 15 European countries (including Italy). The
decision to prohibit new concessions within territorial waters weakened the referendum front, but
also led Rockhopper to use the ISDS clause contained in the Energy Charter Treaty to claim
damages to Italy. Italy left ECT in 2015 but the Charter (as a guarantee) asserts that every signing
country remains indebted for ten years for possible disputes, from the moment in which it leaves
the agreement, which states that The Member States are bounded to draw all the necessary
consequences from that judgment pursuant to their obligations under European Union law.
European Union law takes precedence over bilateral investment treaties concluded between the
Member States. Consequently, all the investor-State arbitration clauses contained in bilateral
investment treaties between the Member States are against European Union law and, thus,
inapplicable1022. This includes the Energy Charter Treaty, which is an integral part of the EU legal
order and must, therefore, be compatible with the Treaties.
In this framework, the clause contained in all the bilateral intra-European agreements and in the
Energy Charter is defined "incompatible with the Treaties and therefore should not be applied".
A similar stance will stop about 200 trade agreements between EU Member States and investors
in countries, which started international arbitration to avoid compensations. In other words, Italy
announces that it will pay nothing neither to Rockhopper, nor to other investors based in a
Member State, which has started any arbitral case.

Report edited by Francesco Paniand Alberto Zoratti, under the supervision of Monica Di Sisto The full version
can be downloaded at https://bit.ly/2AXal9d.
1021 https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190117bilateral-investment-treaties_en.pdf.
1022 https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/190117bilateral-investment-treaties_en.pdf, p.1.
1020
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5.4. Oilfield and Slush1023: what could happen in the future?
In this situation against No Triv and Parliament decision, we find the movement of the "yellow
helmets", a group of workers and industrialists who sees in the researchs stop of new wells,
provided for by the amendment of the decree simplifications", a bad decision which severely
damages economy. However, in addition to the plans for exploitation of the Adriatic, Croatia has
launched a new race to look for other fields. Furthermore, there is attention for the Adriatic Sea
in Montenegro. It is not a coincidence that the companies belonging to Confindustria Energia,
together with the trade unions, are united against the bloc-drilling rules and in the infrequent
agreement of a joint press release.
The Croatian government has launched a new series of tenders to improve the research for an
oilfield. Besides the usual Adriatic, the Government, this time, intends to explore the subsoil of
areas in the northern plains towards Pannonia as well as in the South of the Country. In particular,
the Minister of Energy and the Environment Tomislav Coric said that exploration blocks would
be allocated "on a total area of 12,134 square kilometres. The research work will last for five years".
He also says that < At the bottom of the Adriatic Sea, there are numerous deposits, especially
methane. Often, they are straddling the two areas of competence, the Italian one and the opposite
Slovenian, Croat, Montenegrin and Albanian ones. In addition, in the fields, it works like with the
slush: the first who reaches the bottom sucks all the syrup1024>.
It is not easy to predict in which way confrontation will end. Surely, in light of the recent events,
the difficulty to coordinate the Italian legislative magma with the European and international
framework emerges in the light of sensitive and complex subjects, such as energy and the
protection of peoples health. For a sea divided between Italy and many other countries, the Dillss
question will not have a solution in a short time. Albeit waiting for the ICSIDs decision, a desirable
outcome is, as usual, that common sense prevails.

5.5. The weak environmental protection provided by national and international law
As described, it seems evident that the Italian legislator suffers from schizophrenia in the field of
environmental protection of marine resources considering the different Governments and political
approaches to the case, with the production of sources of national regulations, often contradictory
and with a difficult systematic and temporal coordination. In this legislative disorder, the
international laws often tend to be too vague, and they often seem to be limited to the identification
of aims, but not of operating rules. An example of this is the regulations laid down in The Energy
Charter Treaty, where the specific case is of particular relevance to art. 10 [to protect the
investment], where it is stated “Such Investments shall also enjoy the most constant protection
and security and no contracting party shall in any way impair by unreasonable or discriminatory
measures their management, maintenance, use, enjoyment or disposal”: the rule has the aim to

Sole24Ore Trivelle, like Croatia, aims at the deposits of the Adriatic after Italy's no, by Jacopo Giliberto 03
February 2019.
1024 Sole24Ore Trivelle, as Croatia aims at the deposits of the Adriatic after Italy's no, by Jacopo Giliberto 03 February
2019.
1023
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protect the economic investments by energetic company in order to encourage economic growth
and the entry of companies in the markets of the countries contracting to the Treaty in question.
Meanwhile in environmental matters, art.19 of the treaty limits itself to affirming the commitment
of the parties to pursue the respect of the protection of the environment through the adoption of
precautionary measures to prevent or minimise environmental degradation; in fact, the formula
used here is “In pursuit of sustainable development and taking into account its obligations under
those international agreements concerning the environment to which it is party, each contracting
party shall strive to minimise in an economically efficient manner harmful environmental impacts
occurring either within or outside its Area from all operations within the Energy Cycle in its Area,
taking proper account of safety” (art.19). So, the effective environmental protection’s measures
are still improved based on States’ standards and political beliefs, without objective limits and/or
legal instruments which could enforce them internationally, such as in some case in national
legislation. This demonstrates a focus and a stronger protection in favour of the companies, which
use these rules in order to obtain economic compensation in arbitration: international agreements
have substantially become an instrument of action against States, protectors of public interests that
are not so specifically safeguarded by these rules. Therefore, the States find themselves paying
millions of dollars, even for obtaining a rapid conclusion of the legal dispute. At present, foreign
investors have resorted to the Treaty in nine cases. The first two are concluded, while the remaining
ones are still pending:
 Blusun SA, Jean-Pierre Lecorcier and Nichael Stein v. Italy (ICSID Case No. ABR /
14/03), request for 187.8 million - with a decision of December 23, 2016, the court rejected
Blusun's requests;
 Greentech Energy Systems and Novenergia. v. Italy (SCC Case No. 095/2015): the
arbitration court ordered Italy to pay & 11.9 million and the costs of the proceedings and
part of the legal costs (about 1.9 million);
 Silver Ridge Power BV v. Italy (ICSID Case No. ARB / 15/37);
 Belenergia S.A. v. Italy (ICSID Case No. ARB / 15/40);
 Eskosol S.p.A. in liquidation v. Italy (ICSID Case No. ARB / 15/50);
 ESPF Beteiligungs GmbH, ESPF No. 2 Austria Beteiligungs GmbH, and InfraClass
Energie 5 GmbH & Co. KG v. Italy (ICSID Case No. ARB / 16/5);
 VC Holding II S.a.r.l. and others v. Italy (ICSID Case No. ARB / 16/39);
 CEF Energia BV vs. Italy (SCC Case No. 158/2015);
 Sun Reserve Luxco Holdings SRL v. Italy (SCC Case No. 132/2016).
In conclusion, the protection of environment and marine resources seems to be put greatly in the
discussion by rules which are vague and open to free interpretation, so easily bypassed, and without
the provision of international standards procedures able to protect globally and effectively the
environment and to improve a shared international development of renewable energy.
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6. Energy and environmental legal framework.
6.1. Renewable Energy System (RES)-Electricity and non-renewable energy
Consistent with the legal framework described, it is essential to make a distinction between
Renewable Energy System (RES)-Electricity and non-renewable energy. The expression RES
pertains to the development of alternative energies: it is applicable in various fields to provide
clean energy, which sometimes could contribute to the production of electricity. This last concept
is summarised as RES-Electricity.
Then, there is a distinction between RES-Electricity and non-renewable energy both in terms of
production and consumption, as following.

6.1.1. Comparison between RES-Electricity and non-renewable energy in terms of
production
With reference to the production, the legislation requires that exploratory well drillings and the
construction of relevant systems have to be submitted to the environmental impact assessment
(valutazione di impatto ambientale"VIA), according to Law 23 August 2004, n. 239 and the Legislative
Decree 3 April 2006, n. 152. On the other hand, the Legislative Decree 3 March 2011, n. 28
establishes special administrative procedures for RES construction and their production:
according to Article 12 of the Legislative Decree 29 December 2003, n. 387 these works are of
public interest and so, urgent and not deferrable. For these reason, in case of RES-Electricity, a
single authorisation has to be applied (autorizzazione unica) under a single procedure, carried out
under Law 7 August 1990, n. 241, which "if needed "screens the preliminary draft regulated by
Article 20 of the Legislative Decree 3 April 2006, n. 152. The duration of this entire administrative
process has to be less than 90 days.
Moreover, Article 6 of the Legislative Decree 3 March 2011, n. 28 describes two additional paths:
the simplified authorisation procedure (Procedura Abilitativa Semplificativa " PAS) and the
communication concerning the free construction activity. The first one involves the construction
and the RES activities and states that the actual owner of the real estate has to file to the
municipality a detailed report, according to the mentioned Article c. 2, at least 30 days before the
beginning of works. Within 30 days from the date of reception, the municipality could notify
reasons of amendments and prohibit the construction, without prejudice to the right to file the
declaration once more. Otherwise, in case of silence from the administration, the construction is
considered as approved, and if a declaration of consent is required, the person concerned could
proceed under Article 117 of the Legislative Decree 2 July 2010, n. 104. The completion date of
works must be noticed to the Municipality and it must not overcome the duration of 3 years from
the date of beginning or a new declaration concerning the work not completed has to be filed, as
affirmed by Article 6 c. 6.
The third and last procedure, mentioned above, consists in a communication related to free
construction activity, as set forth in Article 6 c. 11, which is, for example, explicitly displayed in
Article 7 c. 1 about the installation of solar thermal systems.
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All administrative procedures concerning RES, described above, are protected against any
violation through administrative penalties according to Article 44 of the Legislative Decree 3
March 2011, n. 28.
The national interest in promoting RES is also present in the prescriptions that give the faculty
to public entities to grant to third parties areas in order to build RES-Electricity pursuant to Article
12 c. 2 of the Legislative Decree 3 March 2011, n. 28.
In addition, Article 24 promotes RES-Electricity, for example ensuring a fair remuneration
between investments and running costs, with no aggregation. The same ratio is also present in
Article 21 about RES-Electricity, in Article 22, which provides development plans for the heating
and cooling district, and in Article 28 whose goal is to support the production of geothermal energy
by RES. Any kind of incentive is not granted to those who has been proven to supply untrue data,
documents or declarations as set forth in Article 23 c. 3 of the Legislative Decree 3 March 2011,
n. 28.

6.1.2. Comparison between RES-Electricity and non-renewable energy in terms of
consumption
With reference to the consumption, Article 3 of the Legislative Decree 3 March 2011, n. 28 stated
the national goal: to achieve the amount of 17% renewable energy out of the total consumption
and, in particular, the percentage of at least 10% renewable energy out of the total consumption
in the transportation field.
So as to promote energy efficiency, in 2005 Italian legislation establishes the white tag (certificati
bianchi), also called Energy Savings Certificate (ESC) or Energy Efficiency Certificate (EEC) (Titoli
di Efficienza Energetica"TEE) which verify the achievements in reducing energy consumption and
in particular they are focused on:
 Saving electricity
 Saving natural gas
 Saving other transport fuels
 Saving other non-transport fuels.
For every tonne of oil equivalent (TEP) saved thought the intervention of energy efficiency, a
white tag is granted with time reference to each of the projects (from 3 to 10 years).
Moreover, Legislative Decree 19 August 2005, n. 192, once again implementing an EU act "in
particular, directive 2002/91/EC "prescribes the improvement of energy consumption through
the procedure of energy certification of buildings (Certificazione energetica degli edifici) which comes
under Article 6.
As described in relation to the production of RES, also in case of systems powered by renewable
energy and solar photovoltaic (PV) systems with modules based on rural lands, national
incentives are planned according to Articles 10 and 11 of the Legislative Decree 3 March 2011,
n. 28.
In addition, Article 22 of the same Legislative Decree states that the infrastructures, aimed at the
placement of a system for the distribution of energy derived from renewable sources for heating

356

ELSA ITALY

and cooling, are assimilated to primary urban development works (opere di urbanizzazione primaria)
which are regulated in Article 16 c. 17 of the Presidential Decree 6 June 2001, n. 380 which is the
consolidated text on construction (Testo Unico dellEdilizia).

6.2. Step plan for RES power plans in Italy
The following table shows the procedure to follow in order to implement power plans, according
to the second part of the Legislative Decree 3 April 2006, n. 152 and the Legislative Decree 29
December 2003, n. 387 on RES-Electricity.
Task

Necessity

Competent authority

Period

VIA (Valutazione in any case
di
impatto
ambientale
–
Environmental
Impact
Assessment)
procedure

Public
administration
based on the requesting
party’s information and in
consultation with other
authorities of the public
administration and the
society.

Presentation of comments on
preliminary
environmental
study conducted by the
competent authority: 45 days
from its communication.

Single
authorization
(autorizzazione
unica)

Region or Province
(authorised
by
the
Region) or the Ministry of
Economic Development
(in case of systems with
thermal input equal or up
to 300 MW) or the
Ministry of Transport (in
case of offshore systems),
in consultation with all
affected administrations.

Convening of the conference
(Conferenza dei servizi): within 30
days from the receipt of the
application for authorization.

in any case

Overall period of the single
procedure: 90 days.

6.3. Environmental damages in the light of the Italian legislation
The main legal instrument enacted by Italy to tackle environmental damages is the Environmental
Protection Code.1025 The code sets out general principles, which reflect the European legal
framework. It deals with environmental protection from damages caused by harmful substances
or any kind of pollutants. The sanctions are provided by legal acts different from the
Environmental Protection Code: The Criminal Code and the Legislative Decree 231/2001, which
lays down the provisions directly applicable to liable companies or legal entities, committed by
physical persons acting on their behalf. Recently, given the growing concern for environmental
issues, some significant amendments have been made to the Code. One of them is related to the
1025

Legislative Decree 3 April 2006, No. 152 (Environmental Protection Code).
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Environmental Impact Assessment (EIA) in order to enhance its integration with other
environmental permits such as the Integrated Pollution Prevention and Control (IPPC).1026
Concerning wastewaters, anyone who discharges wastewater must have to comply with the regular
permits required according to the Legislative Decree 152/2006. It is clearly stated that it is strictly
forbidden to discharge wastewaters containing certain substances into the soil, rainwater into
ground waters and wastewaters into wells, springs and drinking water collection areas.1027 Dumping
waste in waters represents a criminal offence and the offenders are required to restore the waters
to previous environmental conditions.1028 The penalties for such crimes vary in their nature, as they
can be administrative monetary and non-monetary sanctions, which are applied in cases of noncompliance and depend on the seriousness of the violation. The most serious sanctions are
imposed for the discharge of wastewaters containing dangerous substances. Some of these
violations also trigger a legal entitys criminal responsibility.1029 Besides that, emitting polluting
substances into the water could fall under Art. 674 of the Criminal Code (concerning harmful
dispersion of substances).
With respect to air pollution, control provisions apply to factories that carry out activities
producing air emissions, including those consisting of more than one separate plant.1030 In addition,
all the technological outlets are required to comply with the emission limits defined by the different
regions in accordance with the standard values and air quality guidance.1031Generally, it is banned
to produce polluting emissions without a valid permit, exceeding emissions limits and without
complying to permit conditions. In particular, according to Art. 844 Civil Code, activities
producing smoke, grit, dust, gases or smoke emissions damaging health or causing a nuisance
beyond reasonable limits can be restricted even if they have been duly authorised and do not
exceed emission limit values.The related penalties can be inflicted on operators who make use of
an installation producing air emissions without a valid permit, exceeding air emission limits and
failing to comply with any other condition of the permit (except those attracting administrative
penalties), the Environmental Protection Code or any other relevant laws, plans and programmes.
Emitting harmful substances into the atmosphere can also be punished as an offence under Art.
674 Criminal Code.
Next legal framework has regard to the waste management activities that include waste treatment
(recovery and disposal of waste, including preparing waste for reuse), storage, dealing, brokerage,
transportation. It is deemed unlawful managing waste without a valid permit such as mixing
hazardous and non-hazardous waste, dumping of waste and burning waste in the open. 1032 As well
as the air and water pollution, both administrative monetary and non-monetary sanctions including
Law 8 July 1986, No. 349.
Part III and Annex V to Part III, Legislative Decree 152/2006 (Environmental Protection Code).
1028 Mara Chilosi, Andrea Martelli and Alessia Miranti, Chilosi Martelli Studio Legale Associato, Environmental law
and
practice
in
Italy:
overview,
2017,
1-503-2608
<https://content.next.westlaw.com/Document/Ieb4a04391cb511e38578f7ccc38dcbee/View/FullText.html?conte
xtData=(sc.Default)&transitionType=Default&firstPage=true&bhcp=1> accessed 2 Jan 2017.
1029 Id.
1030 Part V, Legislative Decree 3 April 2006, No. 152 (Environmental Protection Code).
1031 Annex I to Part V, Legislative Decree 3 April 2006, No. 152 (Environmental Protection Code).
1032 Part IV, Legislative Decree 3 April 2006, No. 152 (Environmental Protection Code).
1026
1027
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confiscating the land where waste has been unlawfully discharged or the vehicle used to unlawfully
transport waste can apply for waste management authorities.
Contaminated land is another section matter regulated by the Environmental Protection Code.1033
If the level of waste abandoned on the site (soil, subsoil, and ground waters) is above the threshold
level of contamination permitted, the waste has to be removed and the area must be reclaimed. In
addition, the legislation regulating contaminated land can overlap with provisions on
environmental damage and on industrial emissions. In relation to any event that could result in
contamination, the relevant authorities must be timely notified and adopt the necessary safety
measures. In case the polluter does not comply with the required actions to be taken, it can be
considered a criminal offence and if it is a legal entity, it can incur in criminal liability under
Legislative Decree 231/2001. With respect to the liability issue, according to the principle polluter
pays, the party involved must reimburse clean-up costs borne by third parties as responsible for
the contamination. Therefore, the owner of the site is not automatically liable for that, but it
depends on the strict liability area, which he belongs to.
The polluter pays principle governs the allocation of liability. As a result, the previous owners or
holders of the site can be held liable for the pollution of the site where, based on a strict application
of this principle, they caused or contributed to cause the pollution. No liability can be attributed
to the owner/holder as such, when they have not caused the pollution.
The owner of the site can be required to reimburse the costs for measures undertaken by the
relevant authority only up to the market value of the site.

6.4. PPAs and RES-Electricity system
A power purchase agreement (PPA) is a typical long-term sale agreement between an independent
power producer and an off taker through which the latter agrees to purchase over a certain period
of time all the electricity generated by the producers plant at an agreed price.1034 Such agreement
allows the independent power producer to obtain a certain cash flow in order to cover the
investment borne for the construction of the power plant and to bear the outlay for the
maintenance costs. The use of PPAs is becoming more and more common as an alternative to the
simplified purchase and resale agreement (i.e. ritiro dedicato) to be entered into with the Manager of
Electricity Service (Gestore dei Servizi Energetici) " GSE S.p.A. especially after the minimum
guaranteed prices of 1 January 2014 have been repealed and substituted by the payment of hourly
zonal prices (i.e. prezzi zonali orari).1035 There are no constraints in the Italian legal framework, which
limits or curbs the possibility for the users to adopt such a contract. Actually, in Italy, support
schemes for RES-Electricity are managed by Gestore dei Servizi Energetici (GSE "Manager of
Electricity Services). This company promotes and supports renewable energy sources (RES) in
Italy. It plays a fundamental role in fostering the awareness on the use of renewable energy. The
means of support for the RES-Electricity are different and various. As briefly mentioned above,

Section V of Part IV, Legislative Decree 3 April 2006, No. 152 (Environmental Protection Code).
Investment in Italy, The Legal Perspective, DLA Piper, May 2018.
1035 Id.
1033

1034Energy
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one is premium tariff (ritiro dedicato), which consists of energy installations promoted through a
simplified purchase from GSE at a guaranteed minimum price.1036 In addition, the Italian
regulatory system provides the net metering (scambio sul posto) that is a form of auto-consumption
that allows prosumers to offset the electricity produced and fed into the network at a certain
moment with the energy taken from the grid and used.1037 Besides that, there are also some tax
incentives: photovoltaic and wind energy plants are eligible for a reduced VAT of 10% (instead of
20%). This tax benefit applies to enterprises, professionals and private individuals and it is possible
to receive a real estate tax reduction for buildings equipped with renewable energy installation from
the municipality. In March 2018 the Ministry for Economic Development approved a draft of the
Renewable Energy Ministerial Decree (decreto FER 2018-2020) governing support schemes for
renewable energies and in particular the creation of new plants from all renewable sources. The
plants of group A-2 are entitled in addition to the rate of a premium of 12 %/ MWh not subject
to auction: this premium will also be on the share of self-consumed energy.
The fare includes the price of the energy (therefore, it is not added): it is paid net of the zonal price
per hour.

7. Has your country adopted any policy or legislation to promote (e.g. RSD
and Tax incentive) and protect renewable energy infrastructures and
production? If yes, please provide a summary description (make sure to
include relevant authorities).
7.1 Italian legislation on renewable energies: State of the art.
The promotion and the protection of renewable energy in the Italian legislation moved its first
steps in early 90s, due to the adoption of the so-called CIP 6, provided by the Inter-ministerial
Prices Committee.1038 This act was aimed by the idea of increasing the energy production by
renewable sources thanks to a system of incentives gave to the producers, mainly through the
selling of energy, at an out of market price, from the producer, using renewable systems, to the
biggest Italian electric company (ENEL). More in details, this system of selling was composed of
two voices of prices, the first one consisted in the avoided costdue to the production of energy
using renewable sources; the second one represented the incentive element, based on the
estimate of additional costs for the technology. Through this system, which had worked for more
or less ten years, there was a first national approach to renewable energy, but it was primitive
because the whole mechanism worked thanks to an equalisation of renewable energy sources to
other sources, such as waste to energy, or assimilated energy sources. According to CIP6
provisions, facilities fuelled from assimilated energy sources are considered cogeneration plants:
Jasmin Schwarz, Promotion in Italy, (Legal Sources on Renewable Energy, February 2019) <http://www.reslegal.eu/search-by-country/italy/tools-list/c/italy/s/res-e/t/promotion/sum/152/lpid/151/> accessed 7 February
2019.
1037 Id.
1038 Inter-ministerial Prices Committee, act n.6/1992
1036
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plants fuelled by recovery of heat, exhaust, or other forms of energy recoverable during production
processes and in production facilities, as well as plants using processing rejects and/or waste and
those that use fossil fuels produced exclusively from minor isolated reserves. Due to the difficulties
occurred in the system of price-compensation and due to the fact that the mechanism was based
also on not properly greensources, it has been modified and implemented by a sequence of
legislative measures in the same field.1039 One of the most important among all of them has been
the Decreto Bersanisigned in 1999, which assimilated Directive 96/92/EC. 1040 The mentioned
Decree imposed to all the energys producers to insert, in the national energy network, at the least
2% of their production from renewable sources, otherwise the producer was obliged to buy an
amount of Green Certificates (GCs) from companies that satisfy the amounts of production of
energy from renewable sources.
Following the development in this sector, especially after the signature of the Kyoto Protocol and
the increased regulation on this matter from European law, Italy has adapted its own legislation
mainly through measures of assimilation of international and European law which were strongly
oriented in the promotion of renewable energies with a deeper interest in respect to all the climate
issues, due the increased awareness on this topic. The importance of International sources of
legislative production in Italian legislation has constantly increased from the late 90s especially due
to a remarkable Constitutional Reform, which modified article 117 in a sense for which there is a
specific obligation to respect international obligations.'&(' Furthermore, also Regions are allowed
to regulate the field of energy law, always thanks to the art. 117 of the Italian Constitution, which
establishes a shared competence between central state and regions
The main effect of this trend is represented by the adoption of the National Energy Strategy1042
(following, only SEN) developed with the principal purpose, among others, of diversifying
energy sources, improving competition in the energetic system and developing infrastructures,
promoting renewable sources, increasing investments in RSD and promoting the participation to
international treaties on this sector.1043 Thanks to the adoption of these measures, the main goal,
both at European and at the national level, has been to ensure the production, by renewable
sources, of an amount of energy of at the least 20% by year. The development of the SEN is
ensured from the relevant impact of local legislative action on the same field, which permit regions
to establish their own regulation on Energy law, especially for what concerns the regime of
authorizations to the installation of new plants. This consideration is reinforced also by the fact
that several dispositions are found as well in Finance acts (such as the Budget Law 244/07) and in
sub-legislative sources such as regulations, ministerial decrees, AEEG resolutions and so on; its
important to consider how this phenomenon, created a highly fragmented legislation, which
E.g. Law n. 481/95, for the creation of the Italian Authority for Electric Energy and Gas (AEEG), now Authority
for networks (ARERA).
1040 Legislative Decree n.79/1999.
1041 Constitutional law n.3/2001.
1042 Law n. 133/08, in accordance with the adoption of measures previewed by the Directive 28/2009/EC.
1043 Francesco De Leonardis, Il ruolo delle energie rinnovabiliin Luigi Carbone, Giulio Napolitano, Andrea Zoppini
(eds) Annuario 2016 di Politiche dellenergia, Politiche pubbliche e disciplina dell'efficienza energetica(Il Mulino,
2016).
1039
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generates confusion and a sort of impossibility to reduce to unity to synthesise the whole system
of incentives on renewable energies.1044 At national level, the development of the SEN results to
be influenced not only by obligations of international and European law, but as well by the
effective availability of economic resources, so it explains why through the SEN 2013, the Monti
government, in a contest of economic crisis, developed an energetic plan which gave, on one hand,
relevance to the energetic efficiency, with new standards for new constructions and public
transports, but, on the other hand, it cut the measure of incentives for photovoltaic plants.
Through the previous considerations, we can say that the general system of incentives, on a
normative level, for renewable energies, is based on the following main measures founded in these
important provisions: i) Ministerial Decree 23 June 2016; ii) White certificates; iii) all-inclusive
tariffs.
Through the D.M 23 June 2016, which implements the Ministerial Decree 6th July 2012, the
Minister of economic development enforces and updates all the incentives for production of
energy from renewable sources. The incentives consist in an amount of money, which is recognised
in relation to the net produced energy, which is transferred in the electric network; this amount is
equal to the lower value between net productions decreased by the electricity, which is de facto
placed in the national energy network.1045
In order to promote the production, the RID (Ritiro dedicato) is planned, which is a simplified
way for producers to place the result of their production on the electricity market. It consists of
the sale to the GSE of the electric energy. The GSE carries also all the contractual fulfilment
related to access to the services of dispatching and transport.
The White certificates or Energy Efficiency Certificates (TEE) are negotiable securities that certify
the energy savings achieved in the final uses of energy, implementing measures to increase energy
efficiency. Due to the transposal of the Directive 27/2012/EU, these measures were regulated in
the Ministerial Decree 24th April 2001. The mentioned decree establishes, as a first measure, the
individuation of all the recipients of the obligation of realizing the energy saving, and, after that,
sets the amount of saving which the producers have to reach.
According to article 3, D.M. 28th December 2012, energy and gas distributors are obliged, but the
same decree (article 7) ensures the possibility of emission of white certificates also to volunteers’
subjectssuch as Energy Saving Companies, that, by carrying out efficient energy operations, are
allowed to issue White certificates.1046

Emanuela Orlando,Il sistema giuridico italiano in materia di energie rinnovabiliin Fulvio Cortese, Flavio Guella,
Gianfrancesco Postal (eds) La regolamentazione della produzione di energie rinnovabili nella prospettiva dello
sviluppo sostenibile(Cedam, 2013).
1045
GSE, Bollettino GSE Incentivazione delle fonti rinnovabili, (accessed November 2018)
https://www.gse.it/documenti_site/Documenti%20GSE/Bollettini/Bollettino%201%C2%B0%20semestre%20201
8_rev10_1.pdf.
1046 Lorenzo Cuocolo, Gli incentivi agli interventi di efficienza energetica. I certificati bianchiin Luigi Carbone, Giulio
Napolitano, Andrea Zoppini (eds) Annuario 2016 di Politiche dellenergia, Politiche pubbliche e disciplina
dell'efficienza energetica(Il Mulino, 2016).
1044

362

ELSA ITALY

The mentioned amount of savings is determined considering first of all the amount of the national
goal of saving, by comparing the quantity of energy produced by the single operators with the total
amount of energy distributed on the national network.
Through the All-inclusive tariff, which is recognised and remains fixed for a period of 15 years,
the costs depend on the amount of energy fed into the network; it is recognised for all plants,
which have entered service within December 31, 2012.
This tariff has been introduced with the 2008 Budget Law (Law 24 December 2007, No. 244) and
it is so called because its value includes an incentive component and a component for the
valorisation of the electricity fed into the network; so, until the expiry of the 15 years for the
operators who choose it, the tariff is the only source of remuneration for the energy produced.
Photovoltaic plants, which are excluded by the system of all-inclusive tariffs, are reserved the socalled conto energiawhich it is the government incentive that allows the producer to receive a cash
remuneration for the electricity produced by their photovoltaic system for a period of 20 years and
which has been introduced by the Ministerial Decree 28th July 2005.
As mentioned above, the regulatory system on incentives for renewable energies results to be
fragmented, but it is important to consider how the future adoption of the so-called Proposta di
piano nazionale integrato per l'energia ed il clima(PNIE), will better organise the system of renewable
energies, in order to respect the COP-21 agreements. Furthermore the PNIE will permit important
reforms that will concern investments in RSD (especially on smart grids, in partnership with India),
and it will try to implement the whole system of infrastructure, which still leads to an inadequate
result, taking into consideration the goals for Renewable Energies expected by domestic laws,
international- and European agreements.
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D. lgs. 28/2011, Attuazione della direttiva Legislative Decree 28/2011 on the
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giugno 2001, n. 380: Testo unico delle Consolidated text on construction.
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da fonti energetiche rinnovabili nel mercato
interno dell'elettricità.

Decree Law 29 December 2003, n. 387:
Implementation of directive 2001/77/EC
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Decreto Legge n.79/1999 (Attuazione della Legislative Decree n.79/1999 (Implementation
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Legislative Decree 2 July 2010, n. 104:
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184).

Decree 29 June 2010, n. 128 "Amendments and
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152, containing rules on environmental matters,
in accordance with article 12 of law June 18,
2009, no. 69".

Decreto Legislativo 3 aprile 2006, n. 152: Legislative Decree 3 April 2006, n. 152:
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Norme in materia ambientale.
Decreto Legislativo 3 marzo 2011, n. 28:
Attuazione della direttiva 2009/28/CE sulla
promozione dell'uso dell'energia da fonti
rinnovabili, recante modifica e successiva
abrogazione delle direttive 2001/77/CE e
2003/30/CE.

Legislative Decree 3 March 2011, n. 28:
Implementation of directive 2009/28/EC on
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abrogation of directives 2011/77/EC and
2003/20/EC.

Decreto Ministeriale 11 dicembre 2017: Ministerial Decree 11 December 2017:
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Decreto Ministeriale 17 luglio 2014: Ministerial Decree 17 July 2014: Approval of
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Decreto Sblocca Italia n. 133 del 12 settembre Decree unblock Italy n.133 del September 12,
2014.
2014.
DECRETO-LEGGE 22 giugno 2012, n. 83 Decree 22 June 2012 no. 83 "Urgent measures
“Misure urgenti per la crescita del Paese.” for the growth of the Country".
(12G0109) (GU n.147 del 26-6-2012 - Suppl.
Ordinario n. 129).
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Direttiva 2009/28/CE del Parlamento Europeo
e del Consiglio del 23 aprile 2009 sulla
promozione dell’uso dell’energia da fonti
rinnovabili, recante modifica e successiva
abrogazione delle direttive 2001/77/CE e
2003/30/CE.

Directive 1009/28/EC of the European
Parliament and of the Council of 23 April 2009
on the promotion of the use of energy from
renewable sources and amending and
subsequently repealing Directives 2001/77/EC
and 2003/30/EC.

L. 10/1991, Norme per l'attuazione del Piano
energetico nazionale in materia di uso razionale
dell'energia, di risparmio energetico e di
sviluppo delle fonti rinnovabili di energia.

Law 10/1991, rules for the introduction of a
National Energy Plan in the field of rational
exploitation of energy, of energy savings and on
the development of renewable energies.

Legge 23 agosto 2004, n. 239: Riordino del
settore energetico, nonché delega al Governo
per il riassetto delle disposizioni vigenti in
materia di energia.

Law 23 August 2004, n. 239: Reorganisation of
the energy sector and also, mandate to the
Government for the rearrangement of the
current provisions on energy.

Legge 244/07 [Disposizioni per la formazione Law 244/07 [Provisions for the formation of
del bilancio annuale e pluriennale dello Stato the annual and multi-annual State budget
(legge finanziaria 2008)].
(Financial Law 2008)].
LEGGE 28 dicembre 2015, n. 208 Law 28 December 2015, no. 208, "Provisions
“Disposizioni per la formazione del bilancio for the formation of the annual and multiyear
annuale e pluriennale dello Stato” (legge di budget of the State”.
stabilita' 2016). (15G00222) (GU n.302 del 3012-2015 - Suppl. Ordinario n. 70).
Legge 7 agosto 1990, n. 241: Nuove norme sul Law 7 August 1990, n. 241: New regulation on
administrative procedure.
procedimento amministrativo.
Legge 8 luglio 1986, n. 349: Istituzione del Law 8 July 1986, n. 349: Establishment of the
Ministero dell'ambiente e norme in materia di Ministry of the Environment and rules on
environmental damage.
danno ambientale.
Legge Costituzionale n.3/2001 (Modifiche al Constitutional law n.3/2001 (Amendments to
titolo V della parte seconda della Costituzione). Title V of the second part of the Constitution).
Legge n. 133/08 (Conversione del decreto-legge
25 giugno 2008, n. 112 - Disposizioni urgenti
per lo sviluppo economico, la semplificazione,
la competitività, la stabilizzazione della finanza
pubblica e la perequazione Tributaria).

Law n. 133/08 (Converting into law, with
amendments, Decree Law no. 112 of June 25,
2008 on urgent provisions for economic
development, simplification, competitiveness,
the stabilization of the public finances and tax
equalization).
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Legge n. 221 del 28 Dicembre 2015 Disposizioni in materia ambientale per
promuovere misure di green economy e per il
contenimento dell'uso eccessivo di risorse
naturali.

Law n. 221 of 28 December 2015 Environmental provisions to promote green
economy measures and to contain the excessive
use of natural resources.

Legge n. 481/95(Norme per la concorrenza e la
regolazione dei servizi di pubblica utilità.
Istituzione delle Autorità di regolazione dei
servizi di pubblica utilità).

Law n. 481/95(Rules for competition and
regulation of public utility services.
Establishment of regulatory Authority for
public utilities).

Regolamento (UE) 2018/1999 del Parlamento
Europeo e del Consiglio dell'11 dicembre 2018
sulla governance dell'Unione dell'energia e
dell'azione per il clima che modifica le direttive
(CE) n. 663/2009 e (CE) n. 715/2009 del
Parlamento europeo e del Consiglio, le direttive
94/22/CE,
98/70/CE,
2009/31/CE,
2009/73/CE, 2010/31/UE, 2012/27/UE e
2013/30/UE del Parlamento europeo e del
Consiglio, le direttive del Consiglio
2009/119/CE e (UE) 2015/652 e che abroga il
regolamento (UE) n. 525/2013 del Parlamento
europeo e del Consiglio.

Regulation (EU) 2018/1999 of the European
Parliament and of the Council of 11 December
2018 on the Governance of the Energy Union
and Climate Action, amending Regulations
(EC) No 663/2009 and (EC) No 715/2009 of
the European Parliament and of the Council,
Directives
94/22/EC,
98/70/EC,
2009/31/EC, 2009/73/EC, 2010/31/EU,
2012/27/EU and 2013/30/EU of the
European Parliament and of the Council,
Council Directives 2009/119/EC and (EU)
2015/652 and repealing Regulation (EU) No
525/2013 of the European Parliament and of
the Council.

TRATTATO
SULLA
CARTA “The Energy Charter Treaty and Related
DELL’ENERGIA e documenti correlati, 1994. Documents”: A Legal Framework for
International Energy Cooperation, 1994.
EU Legislation
Commission Decision (EU) 2017/1461, amending Decision 2013/162/EU to revise Member
States’ annual emission allocations for the period from 2017 to 2020.
Commission Decision (EU) 406/2009, on the Effort Member States to reduce their greenhouse
gas emissions to meet the Community’s greenhouse gas emission reduction commitments up to
2020.
Commission Decision (EU), State aid, SA.48424 (2017/N).
Commission Decision 2010/778/EU on 15 December 2010.
Decision No 406/2009/EC.
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Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on
the promotion of electricity produced from renewable energy sources in the internal electricity
market.
Directive 2002/91/EC of the European Parliament and of the Council of 16 December 2002 on
the energy performance of buildings.
Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community and
amending Council Directive 96/61/EC.
Directive 2003/96/EC of the Council restructuring the Community framework for the taxation
of energy products and electricity.
Directive 2008/01/EC Directive 2008/1/EC of the European Parliament and of the Council of
15 January 2008 concerning integrated pollution prevention and control (Codified version).
Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on
waste and repealing certain Directives.
Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC.
Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on
energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC.
Directive 2012/27/UE of the European Parliament and of the Council of 25 October 2012 on
energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC.
Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996
concerning common rules for the internal market in electricity.
Directive 98/30/EC of the European Parliament and of the Council of 22 June 1998 concerning
common rules for the internal market in natural gas.
International Legislation
“The Energy Charter Treaty and Related Documents”: A Legal Framework for International
Energy Cooperation, 1994.
Intergovernmental Panel on Climate Change.
Italian Report on the demonstrable progress under article 3.2 of Kyoto Protocol.
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Kyoto Protocol.
Montreal Protocol on Substances that Deplete the Ozone Layer.
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1. Does your country have energy and / or environmental strategy policies?
The Republic of Latvia has issued several laws and regulations of the Cabinet of Ministers
regulating energy issues. The energy regulations of the Republic of Latvia are binding on all
residents of Latvia, households and other persons. The Republic of Latvia has guidelines for the
environment and energy. Energy plays a vital role in the existence and development of the world
and Latvian civilization. Energy includes electricity, heat, hydropower, nuclear power, solar and
wind power. Neil Armstrong once said: ‘’that is one small step for man, one giant leap for
humanity’’.1047 Energy is also a big leap for humanity, without which it can no longer survive.
Speaking of the environment, it is an essential component for energy to exist. The environment
gives us many essential things, as energy and humanity in general. Directly the environment
provides a friendly ecosystem for life on earth. Humanity and Latvia are also involved in the
international project Earth Hour, to conserve nature and save electricity. Earth Hour is the world’s
biggest switch off event; it gives a powerful voice to people everywhere who want to put the world
on the path to recovery. Each year, millions of people around the world switch off their lights, to
show they care about the future of our planet.1048 From the information obtained it can be
concluded, that energy and nature are interrelated, and cannot exist without one another. In the
forward will provide an insight into energy and environmental policies.
The Ministry of Economics is the leading public administration institution in the field of economic
policy. From the Ministry of Economics 5.3.3. follows: Ministry develops and implements energy
policy.1049 The ministry is under the direct authority of the minister, who determines its work and
priorities. The Ministry of Economics has its own rules of procedure, which determine its internal
agenda. From the rules of procedure 5.2. follows: Deputy State Secretary, directly subordinate to
the Energy Financial Instruments Division, Energy Market and Infrastructure Department and
Sustainable Energy Policy Department.1050 This means that it is up to the Deputy Secretary of State
to plan energy policy, costs and other related issues. The Deputy Secretary of State reports to the
Secretary of State and the State Secretary to the Minister of Economics on the work done, which
creates a structured chain to deal with issues within the competence of the Ministry. The Ministry
of Economics has prepared an informative report “On the Implementation of the Tasks for the
Energy Development Guidelines for 2007 - 2016”. The interaction between economic, energy and
environmental quality is very close, as illustrated by Latvia's development trends over the past 20
years. The change over the years demonstrates the close interaction between the three important
dimensions - economy, energy and environment.1051 In the future, the Latvian government
developed a policy for the next 4 years. Long-term policy was not developed because of the
dramatic changes in development. Energy issues in Latvian legislation are developing slowly and
are subject to high taxes that hinder development. The main objective of Latvian energy policy is
https://www.space.com/17307-neil-armstrong-one-small-step-quote.html
https://www.wwf.org.uk/earthhour/what-is-earth-hour
1049 https://likumi.lv/doc.php?id=207119
1050 https://www.em.gov.lv/lv/par_ministriju/
1051 https://www.em.gov.lv/lv/nozares_politika/nacionalais_energetikas_un_klimata_plans/
1047
1048
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to increase the competitiveness of the economy, together with the implementation of other
sectoral policies, by promoting the security of supply, free market and competition for certain
energy and energy prices, sustainable energy production and consumption with two sub-objectives
of energy policy.1052 These goals are increasing energy security and sustainable energy. The strategic
policy of Latvia marks safety and sustainable development that will be implemented in the next 4
years.
In line with the Energy Efficiency Directive and the Management Regulation, Member States
should take into account the total energy consumption forecasts when setting their indicative
national energy efficiency contribution. Energy consumption indicators are also important for the
Commission's assessment of the progress made towards achieving energy efficiency targets.1053 The
Council Presidency and the European Parliament reached a preliminary agreement on the
Electricity Directive and the Regulation. These acts define the future functioning of the European
Union electricity market and are the cornerstones of a clean energy package.1054 Acts will directly
apply to electricity, which has introduced a common policy in the European Union, as the whole
of the European Union uses electricity. This policy also follows from Article 194 (a) and (d) of the
Treaty on the Functioning of the European Union: Ensure the functioning of the energy market,
promote interconnection of energy networks.1055 The Atomic Energy Treaty also plays a major
role in energy policy, more precisely in speed energy. The Treaty and the Atomic Energy
Community were established in 1957. The Community, now the European Union is committed to
creating the conditions necessary for the development of a strong nuclear industry that will provide
broad energy resources, modernise technological processes.1056 As it can be seen, more than 60
years have passed since the foundation of the community, but the European Union continues to
develop and go against a single energy policy that will be friendly to the whole European Union.
We have looked at the development of energy at a national and regional level, but there is also an
energy policy at, an international level. There are two important documents in the energy field that
regulate energy policy: the European Energy Charter Treaty and the International Energy Charter.
Article 2 of the Charter Agreement provides: This Agreement establishes a legal basis for
establishing long-term energy cooperation based on mutual benefit and complementarity in
accordance with the objectives and principles of the Charter.1057 The Energy Charter, on the other
hand, emphasises that the purpose of the International Energy Charter Concept is to improve
international cooperation to address common energy challenges at national, regional and
international levels, including the development of a global energy sector.1058 Revised version of the
https://likumi.lv/ta/id/280236-par-energetikas-attistibas-pamatnostadnem-2016-2020-gadam
https://www.consilium.europa.eu/lv/press/press-releases/2019/01/30/eu-energy-efficiency-rules-adapted-inview-of-brexit/
1054 https://www.consilium.europa.eu/lv/policies/energy-union/
1055 https://eur-lex.europa.eu/legal-content/LV/TXT/?uri=celex%3A12012E%2FTXT
1056 https://eur-lex.europa.eu/legal-content/LV/TXT/?uri=CELEX%3A12012A%2FTXT
1057 https://likumi.lv/doc.php?id=52736
1052
1053

1058

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=2ahUKEwjE542uq8PgAhULw
MQBHauxCBYQFjABegQICRAC&url=http%3A%2F%2Fwww.vvc.gov.lv%2Fexport%2Fsites%2Fdefault%2Fdo
cs%2FLRTA%2FCiti%2FCONC_DOC_OF_THE_MINISTERIAL_xTHE_HAGUE_IIx.doc&usg=AOvVaw30s
pMMrlcpAwJeR7rvjaeO
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Charter speaks of common goals and common challenges in the field of energy, which all need to
be tackled together to create a common energy network whole world.
Similarly, as the energy sector has its own ministry, which controls the sector, the environmental
policy is controlled by a specific ministry. The Ministry of Environmental Protection and Regional
Development is the leading public administration institution in the field of environmental
protection, regional development planning and coordination, municipal development and
supervision, spatial development planning and land management.1059 The ministry also has a
secretary and a deputy who deals with environmental policy. According to Article 1 (17) of the
Environmental Protection Act: The environment is a combination of natural, anthropogenic and
social factors.1060 These natural resources, which are located in the territory of Latvia, are protected
and used in accordance with the regulatory framework. The Environmental Policy Guidelines 2014
- 2020 set out: Measures to achieve the overarching objective of enabling citizens to live in a clean
and orderly environment through sustainable development activities, preserving the quality of the
environment and biodiversity, ensuring sustainable use of natural resources, as well as promoting
the sustainable use of natural resources.1061 Article 2 of the Environmental Protection Act provides:
The purpose of the law is to ensure the preservation and restoration of the quality of the
environment and the sustainable use of natural resources. 1062 Environmental protection laws are
referred to as conservation, restoration and sustainable use.
The European Union has identified certain guidelines that are binding on all Member States.
Article 11 of the Treaty on the Functioning of the European Union provides: They should include
environmental protection requirements in the definition and implementation of Union policies
and activities in order to promote sustainable development.1063 Treaty article 191 provides: The
Union's policy on the environment contributes to the following objectives: preserving, protecting
and improving the quality of the environment, protecting human health, making prudent and
rational use of natural resources.1064 The central element is the person who is protected by nature
in order to provide the necessary resources in the future.
There are a lot of international conventions and treaties that regulate the environment. Article 2
of the Convention on Environmental Impact Assessment in a Transboundary Context states: The
member States, individually or jointly, should take all necessary and effective measures to prevent,
reduce and control the significant adverse transboundary environmental impact of the proposed
activities.1065 The Convention also deals with common international measures to prevent
environmental risks and maintain a favourable environment. Convention on access to information,
1059
1060

http://www.varam.gov.lv/lat/par_ministriju/
https://likumi.lv/doc.php?id=147917

1061

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=2ahUKEwiur
Jfjs8PgAhWKwsQBHT52DFYQFjABegQICRAC&url=http%3A%2F%2Fwww.varam.gov.lv%2Fin_site%2Ftools
%2Fdownload.php%3Ffile%3Dfiles%2Ftext%2FDokumenti%2Fpol_doc%2FVide%2F%2FVPP_SIVN_121113_fi
nal.pdf&usg=AOvVaw1s7OxyS0FhTx_ryd3WLCVj
1062 https://likumi.lv/doc.php?id=147917
1063 https://eur-lex.europa.eu/legal-content/LV/TXT/?uri=celex%3A12012E%2FTXT
1064 https://eur-lex.europa.eu/legal-content/LV/TXT/?uri=celex%3A12012E%2FTXT
1065
https://likumi.lv/ta/id/48932-par-1991-gada-25-februara-espo-konvenciju-par-ietekmes-uz-vidi-novertejumuparrobezu-konteksta
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public participation in decision making and possibility to affect the jurisdiction of environmental
matters article 1 provides: In order to protect the right of every person to live in an environment
appropriate to his or her state of health and well-being for present and future generations, each
Party shall, in accordance with the provisions of this Convention, guarantee access to information,
public participation in decision-making and access to justice in environmental matters.1066
Everyone must live in a protected environment, now and in the future, to live in health and
wellbeing that was not mentioned before.

2. Is your country an energy producing, consuming or transiting jurisdiction?
Each area has its own regulations, national, regional and international. Energy is no exception,
regulation covers production, consumption and transit. There is a saying - one law is true for all
(Una lex – una iustitia omnibus). This statement is most directly concerned with energy and other
areas. The share of renewable energy in gross domestic energy consumption was relatively high in
Finland 30.7% and exceeded one third of domestic consumption in Latvia by 37.2%.1067 As you
can see, the share is high, even the Scandinavian neighbours have a lower share.1068 There are very
big differences between EU Member States.1069 In Portugal, 54.1%, in Denmark 53.7% and in
Latvia 51.3% of the renewable energy resources received more than half of the electricity
consumed.1070 It should be noted that data are changing every year, but these data for 2018 show
that the EU thinks about renewable resources.
In Latvia, energy production, consumption and transit are regulated by the Energy Law. Article 2
of the Law defines all three cases: The law regulates energy as a sector of the economy that covers
the extraction and use of energy resources for various forms of energy production, energy
transformation, acquisition, storage, transmission, distribution, trade and use.1071 This law, of
course, is not the only normative act, but it generally regulates the field of energy in the
aforementioned and other issues. As an example, we can mention electricity used worldwide. The
Latvian electricity sector is regulated by a separate regulatory act, as it is a broad sector. The law
defines the different energy production, which is described in more detail in the normative act.
Decision of the Council of the Public Utilities Commission No. 1/30 paragraph 1. defines: These
regulations define specific energy production and trading requirements that are binding on all
power generators, electricity traders, heat producers and heat traders as well as natural gas
traders.1072 This regulatory act reveals certain sectors of energy, but not all of which regulate the
issue of production. Article 3 of the Energy Law clearly states: Ensure the right of energy users to
choose the type of energy to be consumed and the trader.1073 Article 3 of the Energy Law, already
mentioned, also regulates consumption: Promoting energy efficiency and balanced
https://m.likumi.lv/doc.php?id=61588
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Renewable_energy_statistics/lv
1068 Ibid.
1069 Ibid.
1070 Ibid.
1071 https://likumi.lv/doc.php?id=49833
1072 https://likumi.lv/doc.php?id=240573
1073 https://likumi.lv/doc.php?id=49833
1066
1067
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consumption.1074 The norm of the law emphasises the use of energy consumption that is not
limited, but energy must be used as needed and necessary, without unnecessary use. It is also
implied in the law that the consumer has the right to choose the type of energy and the trader so
that there is no monopoly and dominant position that can be abused. The Regulatory act does not
regulate energy transit but regulates procurement at a national level. Transit is regulated by
international normative acts and concluded cooperation agreements.
The European Commission's Energy Union Package aims to complete the single energy market
while reforming energy production, transportation and consumption in Europe. The package
includes three "statements": the Energy Union framework strategy, its objectives and concrete
measures. Measures needed to achieve the 10% cross-border electricity interconnection target by
2020. EU vision for the Paris Climate Change Conference (30 November - 12 December 2015).1075
Program2020 is valid for 2014-2020 and is the main EU instrument for energy research. EUR
5931 million has been earmarked for clean, safe and efficient energy production and sustainable
development.1076 This program indicates that the European Union wants to develop energy
production, secure production that is accessible to all Member States and develops in the long
term with a view to the future. Because of the implementation of the international energy
infrastructure development project, the Baltic electricity market will be developed, providing
electricity purchase, sale and transit opportunities with other European Union countries.1077
International transit in the energy sector is developing, as evidenced by the cooperation between
many partner countries.
International issues of energy production, consumption and transit. The Energy Charter all things
that are being considered, namely energy production, consumption and, of course, transit.
Recognizing the importance of energy production, transit and energy security for consumer
countries, irrespective of their level of economic development, and the importance of access to
modern energy services based on environmentally friendly, socially acceptable and economically
viable policies, emphasizing their mutual responsibilities and benefit sharing.1078 The Charter
already states in the preamble that it respects, recognises, protects and respects the uniform
conditions of production, consumption and transit for guests, including Latvia. United Nations
General Assembly Resolution 67/263 "Reliable and Stable Energy Transit and Its Importance in
Sustainable Development and International Cooperation", states that stable, efficient and reliable
energy transport as a key factor for sustainable development is in the interests of the international
community and is appreciated measures at national, bilateral, sub-regional, regional and
international levels that build energy transport systems and facilitate the trade in energy resources

https://likumi.lv/doc.php?id=49833
https://ec.europa.eu/commission/priorities/energy-union-and-climate_en
1076 http://www.europarl.europa.eu/factsheets/lv/sheet/68/energetikas-politika-visparejie-principi
1077
https://www.em.gov.lv/lv/jaunumi/2937-5065-miljoni-euro-es-atbalsts-latvijai-svarigu-energetikasinfrastrukturas-projektu-istenosanai
1074
1075

1078

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=2ahUKEwiv48W70cPgAhU58K
YKHatQC8kQFjABegQICRAC&url=http%3A%2F%2Fwww.vvc.gov.lv%2Fexport%2Fsites%2Fdefault%2Fdocs
%2FLRTA%2FCiti%2FCONC_DOC_OF_THE_MINISTERIAL_xTHE_HAGUE_IIx.doc&usg=AOvVaw30sp
MMrlcpAwJeR7rvjaeO
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to promote sustainable development.1079 The United Nations points out in its resolution on the
framework conditions that should be respected by all parties involved, such as the Charter
ratification countries, in order to stick to a common policy and development.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have a direct or indirect impact on the
domestic energy sector?
Latvia signed the European Energy Charter in 1991 and ratified it in 1992.1080 Latvia has also
joined and ratified the 1994 Energy Charter Treaty.1081 Most recently, Latvia joined and ratified
The International Energy Charter (2015).1082
Latvia has also joined the 1999 Umbrella Agreement on the Institutional Framework for the
Establishment of Interstate Oil and Gas Transportation Systems, which was ratified by Saeima in
2001.1083
In 1992, Latvia signed the United Nations Framework Convention on Climate Change in Rio de
Janeiro, Brazil Saeima – the Parliament of the Republic of Latvia ratified the Convention in 1995.
In 1998, Latvia signed the Kyoto Protocol to United Nations Framework Convention on Climate
Change and Saeima ratified it in 2002.1084 According to the Annex of the Commission
15 December 2010 Decision 2010/778/EU amending Decision 2006/944/EC determining the
respective emission levels allocated to the Community and each of its Member States under the
Kyoto Protocol pursuant to Council Decision 2002/358/EC, emission levels allocated to Latvia
are 119 182 130 tonnes of carbon dioxide.1085

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
Latvia is a Member State of the European Union. Most of the Latvian legislation in the
environmental and renewable energy field is regulated or at least influenced by the EU Law directly.
The main Environmental legislation in Latvia includes Vides aizsardzbas likums (Environmental
Protection Law). The Purpose of the Law is “[...] to ensure [...] sustainable utilisation of natural
resources.” (Section 2 Paragraph 1 of the Environmental Protection Law). 1086 Par piesrojumu, (On
https://undocs.org/A/RES/67/263
https://energycharter.org/process/european-energy-charter-1991/
1081 https://energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/
1082 https://energycharter.org/process/international-energy-charter-2015/overview/
1083 https://likumi.lv/ta/en/starptautiskie-ligumi/id/1442-umbrella-agreement-on-the-institutional-framework-forthe-establishment-of-interstate-oil-and-gas-transportation-systems
1084 http://www.varam.gov.lv/lat/darbibas_veidi/Klimata_parmainas/
1085 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32010D0778
1086 Environmental Protection Law, adopted 15.03.2001, translation validity 27.11.2018, Latvijas VCstnesis, 51 (2438),
29.03.2001.
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Pollution). 1087 Enertikas likums (Energy Law). It is the main energy legislation in Latvia and has
transposed the Directive 2009/28/EC in our national legislation. 1088 Section 1 of the
aforementioned Law defines the term “renewable energy sources”. In line with the EU legislation,
Section 3 Clause 6 states that the purpose of the Law is to promote the implementation of
renewable energy, although stated differently in the Energy Law. Section 84 of the Law stipulates
the use of production of electrical energy from renewable sources. Par ietekmes uz vidi novrtjumu
likums (Law on Environmental Impact Assessment) is also successfully implemented. 1089
Environmental Impact Assessment is directed towards the assessment of all the issues that affect
or could possibly affect the environment. Environmental Impact Assessment (EIA) is generally
regulated by Directive 85/337/EEK. The respective Latvian legislation does not contain a
reference to Directive 85/337/EEK. Still, the respective national legislation has a direct reference
to Directive 2001/42/EC, which, in turn, contains a reference to the Directive 85/337/EEK
(Section 10 of the Preamble, Directive 2001/42/EC). Consequently, the question of compatibility
arises. Section 11 Clause 1 of the Directive 2001/42/EC states that there is however, no
interconnection between these two Directives because the provisions governing EIA exist for each
Directive separately so the provisions contained therein should be interpreted separately.
Consequently, not all Directives are directly implemented in the specific national legislations.
There are existing laws governing specific energy sectors like Elektroenerijas tirgus likums (Electricity
Market Law). 1090 Subsequent subordinated regulations by the Cabinet of Ministers and other
authorities exist.1091 Electricity Market Law implemented the European Union Directives
2001/77/EC, 2003/54/EC and 2009/28/EC and some electricity –specific ones. Law on
Environmental Impact Assessment includes Informative Reference to European Union Directives
2011/92/EU and the already mentioned Directive 2001/42/EC in addition to 92/43/EEC and
2009/147/EC, the latter two being more eco-oriented and less guided towards economic activities
concerning renewable energy. Still, since Latvia has Natura 2000 territories, environmental
protection and preservation of such territories are regulated by the Directive 92/43/EEC.
Since Latvia is part of the European Union, laws of the Republic of Latvia are directly influenced
by the EU Laws and Regulations, so Latvian legislation is compatible with the EU Law. One of
the most important legislative acts of the EU is the Rome Treaty and Article 174 of this Treaty
should always be taken into account when interpreting Latvian legislation according to all the
current EU legislation in force.1092 It includes both Directives and Regulations connected to
environmental protection and renewable energy. Article 174 states the objectives regarding the
community policy on the environment. Since this is a primary source of the EU Law, and since
On Pollution, adopted 15.03.2001, translation validity 05.03.2018, Latvijas VCstnesis, 51 (2438), 29.03.2001.
Energy Law,, adopted 03.09.1998, translation validity 17.04.2018, Latvijas VCstnesis, 273/275 (1334/1336),
22.09.1998.
1089 On Environmental Impact Assessment, adopted 14.10.1998, translation validity 31.12.2015 : Latvijas VCstnesis,
322/325 (1383/1386), 30.10.1998.
1090 Electricity Market Law, adopted 05.05.2005, translation validity 31.08.2017 Latvijas VCstnesis, 82 (3240),
25.05.2005.
1091
Overview
of
the
legal
and
regulatory
framework,
available
https://www.cobalt.legal/files/bundleNewsPost/2077/EnergyLawReview_2008.pdf
1092 Treaty establishing the European Community (Nice consolidated version) [2002], Official Journal C 325 ,
24/12/2002 P. 0107 – 0108.
1087
1088
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Latvia has implemented measures to adapt to these rather general requirements, one could
conclude that Latvian Law is compatible with the primary source of the EU Law – Treaty
establishing the European Community.
The term “sustainable development” is defined in Section 1 Sub-paragraph 2 of the Environmental
Protection Law. The Latvian legal system has also successfully implemented the "polluter pays"
principle and other crucial principles of sustainable development (Section 3 Clause 1 sub clause 1
of the Environmental Protection Law and subsequent Sub-clauses). The term “Eco – innovation”
is defined legally in Latvia (Section 1 sub-clause 2 of the Environmental Protection Law). Aarhus
Convention implemented the so-called Convention on Access to Information and allowed the
public to decide on environmental matters by participation when confronted with an
environmental change. Similar requirements are included in the Environmental Protection Law
(see, for example, Section 1 sub-clause 20, Section 11 and Chapter IV of the Environmental
Protection Law).
According to a report by the Investment and Development Agency of Latvia, over one-third of
Latvia’s total energy consumption is generated from renewable resources. Hence, Latvia has the
second highest share of renewable energy in energy consumption in the EU1093. It also indicates
the practical importance of the renewable energy sector in Latvia. Latvia meets the target threshold
of the Directive 2009/28/EC (“Renewable Energy Directive”) which requires the EU to fulfil at
least 20% of its total energy needs with renewables by 20201094, (Section 13 of the Preamble, Article
3 Clause 1), which was later revised.1095 The fact that Latvia does comply with this “Renewable
Energy Directive” is also justified not only legally, but also by facts presented by Eurostat.1096
One possible problem lies in the fact that although Latvia has succeeded in implementing the EU
legislation in its national legislation, access to environmental justice before national courts on
Environmental Matters still represents an acute problem because of the prohibitive costs.1097
Latvia joined the EU on 1 May 2004. As a Member state of the EU, EU energy and environmental
Directives and Regulations constitute an essential part of Latvia’s legal system. Relevant EU energy
Directives and Regulations include:
Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC on renewable energy have been transposed by or

Investment and Development Agency in Latvia, Environment and Renewable Energy Industry in Latvia, 2015,p.
8, available www.liaa.gov.lv/en/environment-and-renewable-energy-industry-latvia
1094 Renewable Energy Directive, available at: ec.europa.eu/energy/en/topics/renewable-energy/renewable-energydirective
1095
Renewable
Energy
Directive,
available
eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:52016PC0767R%2801%29
1096 Latvia the third in renewable energy in the EU, available http://www.latvia.eu/lv/news/latvia-third-renewableenergy-eu
1097 Suzanne Kingston ‘Mind the gap: difficulties in enforcement and the continuing unfullfiled promise of EU
environmental law’, in Suzanne Kingston (ed), European Perspectives on Environmental Law and Governance
(Routledge 2013).
1093
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directly affected 77 Latvian legal acts (Laws and Regulations). Most relevant of those are Energy
Law1098, Electricity Market Law1099, and Latvian National Development Plan 2014-202011001101.
Directive 2004/8/EC of the European Parliament and of the Council of 11 February 2004 on the
promotion of cogeneration based on a useful heat demand in the internal energy market and
amending Directive 92/42/EEC transposed by Cabinet of Ministers 10 March 2009 Regulation
No. 221 “Regulations Regarding Electricity Production and Price Determination upon Production
of Electricity in Cogeneration”
Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on
energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC Text with EEA relevance. Latvia informed the Commission of 71
national legal acts that transposed or corresponded to the Directive. The most relevant of those
are Energy Law1102, Electricity Market Law1103, Energy Efficiency Law1104 and a number of
Cabinet’s regulations1105110611071108110911101111.
Relevant EU Environmental Directives and regulations include:
Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community and
amending Council Directive 96/61/EC1112 which is transposed by laws “On Pollution”1113 and
several Cabinet’s regulations11141115.
Regulation (EU) No 525/2013 of the European Parliament and of the Council of 21 May 2013 on
a mechanism for monitoring and reporting greenhouse gas emissions and for reporting other
EnerECtikas likums https://likumi.lv/ta/id/49833-energetikas-likums
ElektroenerEijas tirgus likums https://likumi.lv/doc.php?id=108834
1100 Latvijas NacionAlais attFstFbas plAns 2014.-2020.gadam https://likumi.lv/doc.php?id=253919
1101 Ministru kabineta 2017. gada 14. februAra noteikumi Nr. 900 "ElektroenerEijas izcelsmes apliecinAjumu
saJem/anas kArtFba".
1102 EnerECtikas likums. https://likumi.lv/ta/id/49833-energetikas-likums
1103 ElektroenerEijas tirgus likums https://likumi.lv/doc.php?id=108834
1104 EnergoefektivitAtes likums https://likumi.lv/ta/id/280932
1105 Ministru kabineta 2017.gada 11.aprFIa noteikumi Nr.202 “Noteikumi par energoefektivitAtes nodevas apmCru un
tAs aprCHinA/anas, piemCro/anas, maksA/anas un kontroles kArtFbu” https://likumi.lv/doc.php?id=290131
1106 Ministru kabineta 2017.gada 25.aprFIa noteikumi Nr.221 “Noteikumi par kArtFbu, kAdA tiek veiktas iemaksas
energoefektivitAtes fondos, un to apmCru, kA arF energoefektivitAtes fonda lFdzekIu izmanto/anu”
https://likumi.lv/ta/id/290497-noteikumi-par-kartibu-kada-tiek-veiktas-iemaksas-energoefektivitates-fondos-un-toapmeru-ka-ari-energoefektivitates-fonda
1107 Ministru kabineta 2017.gada 25.aprFIa noteikumi Nr.226 “EnergoefektivitAtes pienAkuma shCmas noteikumi”
https://likumi.lv/ta/id/290809-energoefektivitates-pienakuma-shemas-noteikumi
1108 Ministru kabineta 2016. gada 11. oktobra noteikumi Nr. 668 "EnergoefektivitAtes monitoringa un piemCrojamA
energopArvaldFbas sistCmas standarta noteikumi" https://likumi.lv/doc.php?id=285878
1109 Ministru kabineta 2017.gada 14.februAra noteikumi Nr.86 "ElektroenerEijas izcelsmes apliecinAjumu saJem/anas
kArtFba" https://likumi.lv/ta/id/288817-elektroenergijas-izcelsmes-apliecinajumu-sanemsanas-kartiba
1110 Ministru kabineta 2016.gada 17.maija noteikumi Nr.294 "KoEenerAcijas staciju sara1otAs primArAs enerEijas
ietaupFjuma aprCHinA/anas kArtFba" https://likumi.lv/ta/id/282203-kogeneracijas-staciju-sarazotas-primarasenergijas-ietaupijuma-aprekinasanas-kartiba
1111 Ministru kabineta 2014.gada 21.janvAra noteikumi Nr.50 "ElektroenerEijas tirdzniecFbas un lieto/anas noteikumi"
https://likumi.lv/doc.php?id=263945
1112 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003L0087
1113 Likums “Par piesArJojumu” https://likumi.lv/ta/id/6075-par-piesarnojumu
1114 Noteikumi par stacionAro tehnoloEisko iekArtu dalFbu Eiropas SavienFbas emisijas kvotu tirdzniecFbas sistCmA
https://likumi.lv/doc.php?id=253119
1115 Latvijai pie/Hirto emisijas kvotu izsolF/anas kArtFba https://likumi.lv/doc.php?id=251851
1098
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information at national and Union level relevant to climate change and repealing Decision
No 280/2004/EC1116 for which the Cabinet of Ministers has passed a number of
regulations111711181119 dealing with matters arising from it. Saeima has also passed Law „On
Pollution“1120, which transposed the Regulation 525/2013.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Latvia has until recently avoided major international or regional disputes. One significant exception
could preliminarily be the dispute involving the partly – EU funded project “Rail Baltica”. It also
has a regional effect since not only Latvia but also Lithuania, Estonia and Finland are involved.
The problem lies in the fact that this project also can cause environmental consequences along the
planned route, which causes some parties to complain about the environmental impact. Therefore,
the possible risk is that the Aarhus Convention is being violated. Until recently, only national
courts have examined the issue.1121 The core thesis is that the community has the right to participate
in making decisions involving environmental issues. It follows from the Environmental Impact
Assessment Law Article 26 Clause 4, which directly implemented requirements mentioned in
Directive 2011/92/EU Article 11 with reference to the EU Court Case law.1122 Court judgment
also contained a subsequent reference to another EU Court case.1123
Another aspect is that “Rail Baltica” directly affects natural habitats and wild fauna and flora as
stated in the Directive 92/43/EEC. The purpose of such an environmental assessment is to
preserve the integrity of the site concerned. Such conclusion is compatible with the EU Court
cases C –127/02 paragraph 34 and subsequent decisions. It involves interpretation of Article 6
Clause 2 and 3 of the Directive 92/43/EEC.
In the past, there have been disputes regarding the emission trading and quota allocations. The
Latvian government brought action against the European Commission at the European Court of
Justice with regard to the emission quota allocations for 2008 – 2012.1124 The European
Commission initiated legal actions for an alleged non-compliance with Directives 2001/77/EC
and 2003/54/EC.1125
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013R0525
SiltumnFcefekta gAzu emisiju aprCHina metodika https://likumi.lv/doc.php?id=296651
1118 SiltumnFcefekta gAzu inventarizAcijas un progno1u sagatavo/anas nacionAlAs sistCmas izveido/anas un uzturC/anas
noteikumi https://likumi.lv/doc.php?id=295801
1119
KArtFba, kAdA novCrtC paredzCtAs darbFbas ietekmi uz vidi un akceptC paredzCto darbFbu
https://likumi.lv/ta/id/271684-kartiba-kada-noverte-paredzetas-darbibas-ietekmi-uz-vidi-un-akcepte-paredzetodarbibu
1120 Likums “Par piesArJojumu” https://likumi.lv/ta/id/6075-par-piesarnojumu
1121 District Court of Latvia Judgment of 7th of June 2018 in Case A420301716 with ECLI Case No.
ECLI:LV:ADAT:2018:0607.A420301716.4. para 4.4.-4.6.
1122 Case C –137/14 Commission v Germany [2015] para 77.
1123 Case C –115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen [2011]
para 37.
1124 Lejins G ‘Energy Law in Latvia’ www.cobalt.legal/files/bundleNewsPost/2077/EnergyLawReview_2008.pdf
accessed 15 February 2019.
1125 ibid. p 2.
1116
1117
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Latvia and Belarus are continuously having ongoing regional and legal disputes on the ownership
of crude oil. The Supreme Court of Latvia (cassation instance) recently overturned the decision by
the appellate court, which ruled in favour of Latvia because of procedural errors made by the
appellate court.1126 This dispute is not directly connected to the EU Law, but it still can have
regional economic and environmental consequences.

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available
6.1. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy in terms
of production?
The main energy Law of Latvia is the Energy Law of 3rd of September 1998 (EL 1998) and the
main environmental Laws of Latvia are the Environmental Protection Law of 2nd of November
2006 (EPL 2006) and the Spatial Development Planning Law of 13th of October 2011 (SDPL
2011).
The EL 1998 regulates the energy industry as the economic sector that covers the acquisition and
use of energy resources for the production of various types of energy, the conversion, purchase,
storage, transmission, distribution, trade and use of energy.1127
According to the Section 2 (1) of the EPL 2006, the purpose of the EPL 2006 is to ensure the
preservation and recovery of the quality of the environment, as well as the sustainable utilisation
of natural resources. The purpose of the SDPL 2011 is to ensure such spatial development
planning that would raise the quality of the living environment, ensure sustainable, effective and
rational use of territories and other resources, as well as targeted and balanced development of the
economy.1128
The main law, which regulates energy production, is the Electricity Market Law of 5th of May 2005
(EML 2005). According to the Section 3 (3) of the EML 2005, the Law governs the types of
activities to be performed in the electricity market, which shall include the production of electricity,
transmission of electricity, distribution of electricity, trade of electricity as a free circulation
commodity and the provision of services necessary for the trade thereof; determines the
requirements, which the participants of the electricity market and the participants of the electricity
system shall observe in their activities in the electricity market, as well as the responsibility for noncomplying with the requirements of the law; and determines the competences of the ministry
responsible for the energy industry and the Public Utilities Commission (hereinafter - the
Regulator) in the monitoring and regulation of the electricity market.
Supreme Court of Latvia Judgment of 5th of November 2018 in case SKC-1494/2018 with ECLI Case No.
ECLI:LV:AT:2018:1105.SKC149418.8.L.
1127 The Energy Law of 3 September 1998, s 2.
1128 The Spatial Development Planning Law of 13 October 2011, s 2.
1126
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The Regulator monitors transparency and competition level of the electricity market, licences
operators and electricity producers determine uniform regulations for a system connection for
electricity producers and customers, as well as the methodology for the determination of fees. The
Regulator is responsible for the supervision of the electricity market.
Section 261 (1) of the EML 2005 determines that an electricity producer, whose activities it is
necessary to regulate in accordance with the Law on Regulators of Public Utilities of 19th of
October 2000 (LRPU 2000), has the right to commence the production of electricity, if it is
registered in the Register of Electricity Producers.
A potential electricity producer shall submit a registration notification to the Regulator. According
to Section 261 (7) of the EML 2005, a registration notification shall be deemed to have been
received on the day when the Regulator has received all the information that is prescribed. If the
information indicated in the submitted documents is incomplete or inaccurate, the Regulator is
entitled to request additional information. If within one month following the day of receipt of a
registration notification, the Regulator has not informed a submitter of the registration notification
in writing regarding the refusal to register; it shall be deemed that the electricity producer has been
registered.1129
The Cabinet of Ministers has adopted regulations based on the EML 2005, which set the
conditions, procedures, and criteria of the production and determination of prices of electricity,
and those are:
 The Regulation No.221 “Regulations Regarding Electricity Production and Price
Determination upon Production of Electricity in Cogeneration” of 10th of March 2009
 The Regulation No.262 “Regulations Regarding the Production of Electricity Using
Renewable Energy Sources and the Procedures for the Determination of the Price” of 16th
of March 2010
The Regulator has adopted the decision No.1/10 “Regulations Regarding Registration of Energy
Producers and Traders” of 11th of June 2014. According to Paragraph 1 of the mentioned decision,
it defines the requirements for registration of electricity producers, thermal energy producers,
electricity traders and thermal energy traders (hereinafter – merchants); the procedures by which
the merchant shall send a registration notification or a notification on termination of activities to
the Regulator; the information to be included in the registration notification and the notification
on termination of activities; the information to be included in the register of merchants; and the
procedures by which a merchant shall be excluded from the register of merchants and reregistered.
The Regulator has adopted the decision No.1/30 “General Authorisation Regulations in the Field
of Energy” of 23rd of November 2011 which determines the special requirements for production
of and trade in electricity, which are binding to all electricity producers, electricity traders, as well
as thermal energy producers and thermal energy traders whose activity must be regulated in
accordance with the LRPU 2000.1130
The Electricity Market Law 5 May 2005, s 261 (6).
The Decision No.1/30 “General Authorisation Regulations in the Field of Energy” of the Board of the Public
Utilities Commission of 23 November 2011.

1129
1130
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6.2. Has your country enacted specific legislation that deals with environmental
damage caused by energy products?
The liability for the damage caused to the environment is enacted in the Environmental Protection
Law of 2nd of November 2006 (EPL 2006). According to the Section 24 (1) of the EPL 2006, the
liability for damage caused to the environment shall be applicable to damage done to specially
protected nature territories, micro-reserves, as well as specially protected species and biotopes,
water, soil and subterranean depths.
Amounts of fines for environmental damages are defined by the Latvian Administrative Violations
Code of 7th of December 1984.

6.3. Does your country have a nuclear and nuclear liability legislation?
Latvia has enacted the Law on Radiation Safety and Nuclear Safety on 26th of October 2000
(LRSNS 2000). The purpose of the LRSNS 2000 is to ensure the protection of people and the
environment from the adverse effects of ionising radiation and to specify the duties and rights of
State institutions, natural persons and legal persons in the field of radiation safety and nuclear
safety.
The LRSNS 2000 establishes the rights and duties of supervision and control bodies of State, the
procedure of licensing, registration and requirements for activities with sources of ionising
radiation, rights and duties of persons working with sources of ionising radiation, safety means
and measures when working with sources of ionising radiation, procedure/way of disposal of
radioactive waste and of non-usable sources of ionising radiation and liability for violations.
The LRSNS 2000 prescribes the safety requirements for sources of ionising radiation and activities
with these and proposes specific requirements for ionising radiation objects of national
significance and prescribes the division of duties among the State authorities in the field of
radiation safety and nuclear safety.1131
Section 4 of the LRSNS 2000 defines that State supervision and control in the field of radiation
safety and nuclear safety is performed by the Radiation Safety Centre of State administrative
institution State Environmental Service.
In accordance with Section 8 of the LRSNS, 2000 there is also the Radiation Safety Council
(hereinafter - Council), which is a consultative institution. The purpose of the Council activities is
to consult State and local government institutions and authorities, as well as other institutions and
authorities regarding matters that are connected with radiation safety and nuclear safety, and to
promote the co-operation of different institutions in strengthening the radiation safety. Decisions
of the Council shall be of a recommendatory nature and the opinions thereof shall be available to
any interested party.
Chapter VIII of the LRSNS 2000 stipulates liability for violations of requirements set in the
LRSNS 2000. According to the Section 29 (1) of LRSNS 2000, an operator who has violated the
requirements specified in regulatory enactments shall compensate any person injured for the losses

1131
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caused to the health and property of the person, as well as the environment because of activities
connected with sources of ionising radiation. The operator has the right to raise a subrogation
action against a person who is guilty of causing losses. But in the case when performing activities
with sources of ionising radiation, the environment, buildings, equipment or vehicles have been
polluted, an operator shall ensure the decontamination of the environment, buildings, equipment
and vehicles so that the pollution would no longer pose a threat to the environment, the life, health
or property of workers and inhabitants, the life and health of animals, as well as shall cover all the
expenditure necessary for sample-taking and research.1132
Regulations, requirements and procedures for actions with radiation sources and nuclear materials
are expressed in detail in the following Regulations of the Cabinet of Ministers:


Regulation No.5 “Procedures for Disposal of Ionizing Radiation Equipment without
Radioactive Substances” of 3rd of January 2002;



Regulation No. 129 “Requirements for Operations with Radioactive Waste and Materials
Related Thereto” of 19th of March 2002;



Regulation No. 149 “Regulations for Protection against Ionising Radiation” of 9 th of
April 2002;



Regulation No. 152 “Requirements for Preparedness for Radiological Emergency and
Actions in the Event of Such Emergency” of 8th of April 2013;



Regulation No. 157 “Criteria and Principles for Determining Equivalence of Different
Radioactive Waste” of 16th of April 2002;



Regulation No. 307 “Regulations Regarding Protection against Ionising Radiation when
Transporting Radioactive Materials” of 3rd of July 2001;



Regulation No.398 “Procedures for Actions with Nuclear Materials and Materials and
Equipment Related Thereto” of 22nd of April 2004



Regulation No.406 “Procedures for Packing and Labelling of Ionizing Radiation
Sources” of 18th of September 2001;



Regulation No. 482 “Regulations Regarding Protection Against Ionising Radiation in
Medical Exposure” of 19th of August 2014;



Regulation No. 508 “Requirements for Physical Protection of Sources of Ionising
Radiation” of 4th of November 2002;



Regulation No.538 “Regulations on Medical Contraindications for Work with Sources of
Ionizing Radiation” of 27th of December 2001;



Regulation No. 752 “Procedures for Licensing and Registering Activities with Sources of
Ionising Radiation” of 22nd of December 2015;



Regulation No. 1284 “Procedures for Control and Registration of the Exposure of
Workers” of 12nd of November 2013.

1132

Ibid, s 29 (2).
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6.4. Are there any constraints to PPAs (Power Purchase Agreements) and support
to RES-Electricity?
In Latvia, there is a mandatory procurement, which is a support mechanism set by the State for
electricity producers generating electricity at cogeneration plants or from renewable energy
sources.
The administration of the mandatory procurement of electricity is provided by the public trader
whose duties are performed by EnerEijas publiskais tirgotAjs JSC (Public energy trader) since 1st of
April 2014. Mandatory procurement costs are covered by all end users of electricity in the form of
mandatory procurement component (MPC) payments. The size of the MPC is approved by the
Public Utilities Commission (the Regulator).
There is also support for the co-generation power plants for acquiring the right to guaranteed
payment for the electric capacity installed in co-generation plants.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Latvia has adopted policy or legislation to promote and protect renewable energy infrastructures
and production. Although a nationally quite controversial example is the mandatory procurement
components Obligt Iepirkumu komponente. Electricity Market Law Section 302 and 303 aid Energy
Intensive Manufacturing Undertakings and support to produce electricity by using renewable
energy resources, respectively. Further provisions are regulated by specific Regulations of the
Cabinet of Ministers. As already stated, above Electricity Market Law transposed the Directives
2001/77/EC and 2004/8/EC. The Directive 2004/8/EC promotes the use of cogeneration,
which, in turn, promotes renewable energy resources. It defines cogeneration, promotes the
efficiency of cogeneration, and stipulates Member States of the EU to use renewable energy.
Electricity Market Law has subordinated legislation, available only in Latvian, which regulates the
procedure, how Manufacturing Undertakings receive state support by lowering the mandatory
procurement component.1133 Although the regulation stipulates renewable energy, the Regulation
also has some drawbacks, since it affects the price of the electrical energy. The Constitutional
Court of Latvia had also reviewed the legitimacy of such subordinated regulations promoting the
use of renewable energy at the same time using the mandatory procurement component as a tool
to increase the price of electricity but has upheld the specific regulation.1134

https://likumi.lv/ta/id/275666-kartiba-kada-energoietilpigi-apstrades-rupniecibas-uznemumi-iegust-tiesibas-uzsamazinatu-lidzdalibu-obligata-iepirkuma-kompone
1134 Constitutional Court of the Republic of Latvia, Judgment of 14th of October 2015 No. 2015-05-03, available in
Latvian: http://www.satv.tiesa.gov.lv/wp-content/uploads/2016/02/2015-05-03_Spriedums.pdf
1133
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Table of legislation
Provision in Latvian language
Ministru kabineta 2010. gada 23. marta
noteikumi Nr.271 ‘’Ekonomikas ministrijas
nolikums’’ 5.3.3. punkts:
EnerECtika.

Corresponding translation in English
Cabinet Regulation No. 271 of March 23,
2010 “Regulations of the Ministry of
Economics” 5.3.3. point:
Energy.

Ministru kabineta 2016. gada 9. februAra
rFkojums Nr. 129 ‘’Par EnerECtikas attFstFbas
pamatnostAdnCm 2016 – 2020. gadam’’ 1.2.
punkts:
Latvijas enerECtikas politikas galvenais mCrHis
ir kopA ar citu nozaru politiku Fsteno/anu
paaugstinAt tautsaimniecFbas konkurCtspCju,
sekmCjot piegA1u dro/umu, brFvA tirgus un
konkurences noteiktu energoresursu un
enerEijas cenu veido/anos, ilgtspCjFgu enerEijas
ra1o/anu un patCriJu ar diviem enerECtikas
politikas apak/mCrHiem

Cabinet Regulation order No. 129 of February
9, 2016 “About Energy Development
Guidelines 2016-2020 year” 1.2. point:
The main objective of Latvian energy policy is
to increase the competitiveness of the
economy, together with the implementation
of other sectoral policies, by promoting
security of supply, free market and
competition for certain energy and energy
prices, sustainable energy production and
consumption with two sub-objectives of
energy policy.

LFgums par Eiropas SavienFbas darbFbu 194.
panta a un d. punkts:
Nodro/inAt enerEijas tirgus darbFbu;
VeicinAt
enerEijas
tFklu
savstarpCju
savienojamFbu.

Treaty on the Functioning of the European
Union, Article 194 (a) and (d). point:
Ensure the functioning of the energy market;
Promote interconnection of energy networks.

Eiropas AtomenerEijas Kopienas dibinA/anas
lFguma Preambula:
Kopiena, kas tagad ir Eiropas SavienFba, ir
apJCmusies radFt apstAkIus, kas nepiecie/ami
spCcFgas kodolrMpniecFbas attFstFbai, kas
nodro/inAs pla/us enerEijas resursus,
modernizCs tehnoloEiskos procesus un
palFdzCs palielinAt /o valstu iedzFvotAju
labklAjFbu, izmantojot /os citiem enerEijas
veidiem.

The Treaty and the Atomic Energy
Community Preamble:
The Community, now the European Union, is
committed to creating the conditions
necessary for the development of a strong
nuclear industry that will provide broad
energy resources, modernise technological
processes and help to increase the well-being
of the peoples of these countries by exploiting
these other energy uses.

391

ELSA RENEWABLE ENERGY REPORT

Vides aizsardzFbas likuma 1. panta 17. punktu: Article 1 (17) of the Environmental
Vide ir dabas, antropogCno un sociAlo faktoru Protection Act:
kombinAcija
The environment is a combination of natural,
anthropogenic and social factors
Vides aizsardzFbas likuma 2. panta 1. daIa:
Section 2 (1) of the Environmental Protection
Likuma mCrHis ir nodro/inAt vides kvalitAtes Act:
saglabA/anu un atjauno/anu un dabas resursu The purpose of the law is to ensure the
ilgtspCjFgu izmanto/anu.
preservation and restoration of environmental
quality and the sustainable use of natural
resources.
LFgums par Eiropas SavienFbas darbFbu 11. Treaty on the Functioning of the European
Union Article 11:
pants:
Nosakot un Fstenojot SavienFbas politiku un They
should
include
environmental
darbFbas, tajAs jAparedz vides aizsardzFbas protection requirements in the definition and
prasFbas, lai veicinAtu noturFgu attFstFbu.
implementation of Union policies and
activities in order to promote sustainable
development.

392

ELSA LATVIA

Bibliography
English titles
Legislation


Treaty on the European Union;



Treaty on the Functioning of the European Union;


Renewable Energy Directive;
Periodicals

Suzanne Kingston ‘Mind the gap: difficulties in enforcement and the continuing unfullfiled
promise of EU environmental law’, in Suzanne Kingston (ed), European Perspectives on
Environmental Law and Governance (Routledge 2013).
Digital resources

Investment and Development Agency in Latvia, Environment and Renewable Energy
Industry in Latvia, available at: www.liaa.gov.lv/en/environment-and-renewable-energy-industrylatvia.

Latvian titles
Legislation


ElektroenerEijas tirgus likums



EnerECtikas likums;



EnergoefektivitAtes likums;


Likums par 1991.gada 25.februAra Espo Konvenciju par ietekmes uz vidi novCrtCjumu
pArrobe1u kontekstA;


Likums par Eiropas enerEetikas hartas nolFgumu;



Likums par piesArJojumu;



Vides aizsardzFbas likums;



Ministru kabineta noteikumi Nr. 271 (2010) “Ekonomikas ministrijas nolikums”;


Ministru kabineta noteikumi Nr. 50 (2014) "ElektroenerEijas tirdzniecFbas un lieto/anas
noteikumi";

Ministru kabineta noteikumi Nr. 294 (2016) "KoEenerAcijas staciju sara1otAs primArAs
enerEijas ietaupFjuma aprCHinA/anas kArtFba";

Ministru kabineta Nr. 668 (2016) "EnergoefektivitAtes monitoringa un piemCrojamA
energopArvaldFbas sistCmas standarta noteikumi";

Ministru kabineta noteikumi Nr. 86 (2017) "ElektroenerEijas izcelsmes apliecinAjumu
saJem/anas kArtFba";

Ministru kabineta Nr. 202 (2017) “Noteikumi par energoefektivitAtes nodevas apmCru un
tAs aprCHinA/anas, piemCro/anas, maksA/anas un kontroles kArtFbu”;

Ministru kabineta Nr. 221 (2017) “Noteikumi par kArtFbu, kAdA tiek veiktas iemaksas
energoefektivitAtes fondos, un to apmCru, kA arF energoefektivitAtes fonda lFdzekIu izmanto/anu”;

393

ELSA RENEWABLE ENERGY REPORT



Ministru kabineta Nr. 226 (2017) “EnergoefektivitAtes pienAkuma shCmas noteikumi”;



Ministru kabineta Nr. 900 (2017) "ElektroenerEijas izcelsmes apliecinAjumu saJem/anas


Sabiedrisko pakalpojumu regulC/anas komisijas padomes lCmums Nr. 1/30 “VispArCjAs
atIaujas noteikumi enerECtikas nozarC”;

Minitru kabineta rFkojums Nr. 129 (2016) “Par EnerECtikas attFstFbas pamatnostAdnCm
2016.-2020. gadam”.
Digital resources

394



Ekonomikas ministrijas mAjas lapa: https://www.em.gov.lv/;



Vides aizsardzFbas un reEionAlAs attFstFbas ministrijas mAjas lapa: http://www.varam.gov.lv;

ELSA LITHUANIA

ELSA Lithuania
Contributors

National Coordinator
Andra Mazrimaite

National Researchers
Kestutis Irnius

National Linguistic Editor
Gabriele Simakauskaite

National Academic Supervisor
Edvinas Beikauskas

395

ELSA RENEWABLE ENERGY REPORT

1. Does your country have energy and/or environmental strategy policies?
On 26 June 2018, the Parliament of Lithuania approved the National Energy Independence
Strategy,1135 which aims to use the well-established energy infrastructure in order to accomplish
four main goals:
 Competitiveness;
 Smart and remote accounting, as well as control systems, will be implemented to encourage
new services;
 Promotions of investment into the development of local generation facilities will be
applied;
 A regional market for natural gas of the Baltic countries is planned to be established.
Reliability:
 Before Lithuania’s synchronisation with the electricity system of Continental Europe in
2025, high availability generating capacities will be ensured;
 Once the Gas Interconnection Poland–Lithuania (GIPL) project is realised in the year
2021, market liquidity will increase, as a result of the liquefied natural gas (LNG) in
Klaipeda being used more efficiently;
 Development of a safe infrastructure in the energy sector will strengthen cyber security.
Mitigation of environmental impact:
 Renewable energy will be developed by actively and consistently increasing the number of
prosumers producing energy with the use of ambient technologies and by engaging local
energy communities in the development of renewable energy;
 The state will promote the integrated renovation of multi-apartment and public buildings;
 Renewable energy will be used for the production of biofuels and energy.
Participation of the country’s businesses:
 Promotion of experimental and industrial development of the most promising energy
technologies and innovation incubators, green, distributed energy generation, and digital
solutions in the field of energy research;
 Promotion of information technology solutions for the energy sector optimisation to be
tested in Lithuania and exported.
By the end of 2020, the Government of Lithuania expects to increase renewable energy
consumption from 23%, which previously was the target for 2020, to 30%, begin integrating the
national energy system into the continental Europe energy system and develop an energy sector
free of greenhouse gas (GHG) and air pollutants.

Resolution on the Approval of the National Energy Independence Strategy of the Republic of Lithuania of 26
June 2012 No. XI-2133 [1].

1135
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2. Is your country mainly an energy producing, consuming or transiting
jurisdiction?
Since the closure of the Ignalina nuclear power plant in 2009, which supplied 70% of the country’s
electrical demand, Lithuania shifted from an energy producing to an energy-importing jurisdiction.
Currently, renewable energy sources (RES) make up 20% of the country’s gross inland fuel and
energy consumption. The main energy consumption sources are crude oil and petroleum (38.2%)
and natural gas (25.1%).1136
The Republic of Lithuania is also an energy transiting country. Natural gas coming from Kotlova,
Belarus is transported through Lithuania’s gas pipelines into Kaliningrad. The entire operation is
supervised by “AB Amber Grid”. The hourly flow of natural gas from Kotlova into Lithuania is
4.719,60 MWh, meanwhile the flow from Lithuania to Kaliningrad is 3.659,09 MWh. Some of the
natural gas is distributed across the cities of Lithuania. Natural gas is also transmitted through the
liquefied natural gas (LNG) terminal in Klaipeda, which was completed in 2014. Through this
source, Lithuania receives 2.005,08 MWh meanwhile the rest of the natural gas is exported to
Latvia and Estonia.
Electricity in Lithuania is produced from thermal, hydro and renewable sources, with installed
capacities of 1850 MW, 1028 MW and 711 MW, respectively. The main generators are Elektrenai
(condensing), Vilnius’ combined heat and power plant (CHP), Kaunas’ CHP, Kaunas’
hydroelectric power plant (HPP) and Kruonis’ pumped storage plant (PSPP). There are other small
scale hydroelectric, wind, solar, biomass, biogas, waste and other renewable sources.
The most dominant stage of the supply chain is the retail service. In 2017, Lithuania hit record
high yearly electricity consumption because of reducing the electricity price to 35.1 EUR/MWh.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Lithuania is a party to the following arrangements:
– Energy Charter Treaty1137
– In 2013, the Energy Charter Secretariat recommended Lithuania to further develop
RES. The following measures were suggested:
– establishing a general system of incentives for the use of RES;
– obligating municipalities to promote the use of RES through municipal
development plans for 2011–2020;
– financing pilot projects in the RES area;
– improving public awareness for education on RES matters;

1136
1137

National energy independence strategy (n 1) executive summary, figure 2.
Energy Charter Treaty (adopted 17 December 1994, entered into force 16 April 1998) 2080 UNTS 95.
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– implementing the national research programme ‘Future energy’ and other
scientific research programmes in the RES area aimed at guaranteeing
energy security.
These measures provide a basis for Lithuania’s 2013–2020 and 2018–2022 strategies on RES
development. As a result, the entire national energy law was restructured in order to meet the
international energy requirements.
– Convention on Nuclear Safety1138 (1994) (CNS)
– The regulations of this treaty were used as a premise for the complete shutdown
of the Ignalina nuclear power plant. The infrastructure had a similar model to the
Chernobyl nuclear power plant; therefore, it was not a secure source of energy
production. As long as this treaty is in force, Lithuania is reliant on importing
energy resources into the country, as the current power plants are unable to
produce enough electricity to ensure the country’s constantly increasing energy
demand.
Regarding domestic law, the government issued a law, which tasked the province of Utena with
restructuring their energy supply routes to be capable of receiving energy imports from Belarus.
– The Paris Agreement1139 (2015)
– In the National Energy Strategy of 2018,1140 it is stated that the Government of
Lithuania will create new policies, which will ensure gradual reduction and
ultimately complete elimination of GHG pollutants in the energy sector. Regional
and energy laws in Lithuania are set to change in the near future in order to meet
the strategy’s goals.
– Kyoto protocol1141 (1997)
Lithuania signed the United Nations Framework Convention on Climate Change (UNFCCC) as
an Annex I Party in 1992 and ratified it in 1995. The country undertook to reduce its greenhouse
gas emissions by 8% below 1990 levels during the first commitment period 2008-2012.
The emissions have decreased by 58.3% compared to the base year. The base year is 1990 for the
greenhouse gases CO2, CH4, N2O and 1995 for the F-gases HFC, PFC, SF6 and NF3. The
Republic of Lithuania has met the Kyoto Protocol targets and is working further on reducing
greenhouse gas, especially carbon dioxide emissions.

The Convention on Nuclear Safety (adopted 17 June 1994, entered into force 24 October 1996) 1963 UNTS 293.
Paris Agreement under the United Nations Framework Convention on Climate Change (adopted 12 December
2015; entered into force 4 November 2016) I-54113.
1140 National energy independence strategy (n 1) Chapter 2, points 6 and 7.
1141 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11 December 1997;
entered into force 16 February 2005) UN Doc FCCC/CP/1997/7/Add.1, Dec. 10, 1997.
1138
1139
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4. If your country is a Member State of the European Union, please provide a
concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law.
Since 2011, the Government of Lithuania began to change its renewable energy and environmental
laws in order to meet the requirements of Directive 2009/28/EC.1142 During the period of 2012–
2018, 20 amendments in the Energy Legislation of the Republic of Lithuania, 19 amendments in
the Renewable Energy Legislation of the Republic of Lithuania, 3 amendments in the International
Treaty Legislation of the Republic of Lithuania and 12 amendments in the Environment
Legislation of the Republic of Lithuania were made to avoid conflict with articles 3, 9, 12 and 14
of the Directive. Entering 2019, Lithuania’s legislation has no conflicting environmental or
renewable energy laws with the European Union, besides one requirement in article 3(4), which
states: ‘Each Member State shall ensure that the share of energy from renewable sources in all
forms of transport in 2020 is at least 10 % of the final consumption of energy in transport in that
Member State’. Currently, Lithuania does not meet the requirement, which is pointed out as an
issue to be solved in the 2018–2022 National Energy Strategy.1143 However, the country did meet
the other targets of the Directive by ensuring the 20 % reduction in greenhouse gas emissions from
1990 levels and 20 % of energy consumption from renewables.
Lithuania has implemented the following EU acts into the national renewable energy law:
 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009
The Republic also changed the national environmental laws according to the following EU acts:
 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001
 Directive 2004/35/EC of the European Parliament and of the Council of 21.04.04
 Directive 2010/75/EC of the European Parliament and of the Council of 24 November
2010

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Lithuania and Latvia are currently in a dispute over their territorial sea boundaries. Although in
1999 the Government of Lithuania signed a treaty to establish clear sea territories, the
Government of Latvia did not agree to sign it, the reason being that the separating line crosses
through a potential source to drill oil. According to the Vienna Convention on the Law of

Directive of the European Parliament and of the Council 2009/28/EC on the promotion of the use of energy
from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC [2009]
OJ L 140.
1143 2017 progress report of the Republic of Lithuania on the promotion and use of energy resources, Table 1a.
1142
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Treaties 1969, none of the countries is allowed to utilise the waters in any potentially harmful
method, which includes oil exploration, until clear boundaries are established.1144

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
Task

Necessity

Arrangement of land In any case
use/
ownership
rights
Construction permit In any case
Network
access
agreement
Aggregate
small
power plant license
Construction
Balance
power
agreement
Notification on the
proposed installation
and
the intended starting
date
of
commercial
operation
Notification on the
fact of installation
and the start of
commercial
operation
Occupancy permit

Competent
authority/
contracting party
Municipality

Period

30 days

In any case

State
energy 3 months
inspectorate
Regional distributor -

If peak capacity
reaches 0.4 mW
In any case
In any case

State
energy 30 days
inspectorate
Municipality
Regional distributor 2 days

In any case

Regional distributor

30 days

In any case

Regional distributor

30 days

In any case

State
energy 30 days
inspectorate

1144 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS
332 [45].
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6.1. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy in terms
of production?
Lithuania’s domestic legal system has separate laws for renewable and non-renewable energy.
However, they both constitute the same requirements for energy production.
The permitting procedures for energy productions are the following:1145
– The government approves the procedure for developing power plants, transmission and
distribution grids, smart grids and electricity storage infrastructure;
– A person or entity planning to construct or install a power plant with the installed capacity
of over 10 kW and to take part in an auction for the allocation of support capacities, shall
prepare, upon receipt of the preliminary connection conditions, a request to conclude a
letter of intent and shall submit such letter of intent to the electrical grid operator;
– Upon signature of the letter of intent, the person shall submit a security for the discharge
of its obligation to the electrical grid operator to develop the capabilities of renewable
electricity regeneration from renewable energy sources. The amount of such security shall
be calculated by multiplying the power plant’s capacities to be installed (in kW) by EUR
14.48 per kW.
In order to get a license to generate electricity (renewable or non-renewable) in Lithuania, the
subject must provide:
– Provision of a request;
– Declaration of finished constructions;
– Certificate of the revision of energetic technology compatibility;
– Documents, which prove the capability of holding fuel reserves for the energy generating
facility.

6.2. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy (energy
generated by fossil fuel) in terms of consumption?
The national energy independence strategy of 2018 – 2022 makes a distinction between RES and
non-RES in terms of consumption.1146

The Law on Energy from Renewable Sources of the Republic of Lithuania, No XI-1375, approved on12 May
2011 [5].
1146 National energy independence strategy (n 2).
1145
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6.3. Does your country have a nuclear and nuclear liability legislation?
The Republic of Lithuania has a Law on Nuclear Energy,1147 which regulates:
– The management of nuclear energy;
– The institutions responsible for managing nuclear energy laws are the Government
of Lithuania, the Ministry of Economy, local authorities in the territories under
their jurisdiction, which is within the sanitary protection or monitoring zones of a
nuclear facility.
– State regulation of nuclear safety, radiation protection, accounting and control of nuclear
materials, licensing conditions in the field of nuclear energy;
– The functions of safety and control of nuclear facilities the supervision of
accounting of nuclear materials are performed by the State Nuclear Safety
Inspectorate of the Republic of Lithuania (VATESI). The supervision and control
of nuclear facilities are also carried out, within the scope of their respective
competence, by other state institutions referred to in this Law, as well as by local
authorities within the territories of their jurisdiction.
– Conditions for design and building of nuclear facilities;
– Without a license issued by the Government of Lithuania in a prescribed manner,
it is prohibited to:
– Design, construct and reconstruct nuclear facilities, installations and
equipment;
– Operate nuclear facilities and repair their protection systems;
– Engage in any activity that might have an effect on safe operation of
nuclear facilities;
– Retire a nuclear facility from service;
– Store and bury nuclear and radioactive materials and their waste;
– Acquire, possess and transport nuclear materials;
– Acquire, possess and transport radioactive materials;
– Export, import and carry in transit in the territory of Lithuania nuclear,
radioactive and other materials used in the nuclear energy sector, nuclear

The Law on Nuclear Energy of the Republic of Lithuania, No I-1613 as amended by Law No IX-1021 of 2 July
2002.

1147
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equipment, and dual-purpose goods that may be used in nuclear
technologies.
– Operation of nuclear facilities;
– A nuclear facility must be used only the purpose it has been intended;
– The operating organisation of the nuclear facility shall be fully responsible for the
adequate and safe operation of the facility in accordance with the requirements set
in the laws and subordinate legislation of the Republic of Lithuania, in the norms
and regulations of nuclear safety and radiation protection, also in the regulations
of the facility operator, the rules of labour discipline and organisation, and in the
operation license.
– Civil liability on the nuclear energy sector:
– The operating organisation of the facility is liable for the damage caused by
radioactive effluent discharges from the facility to the natural and legal persons,
their property or to the natural environment.
– The scope of nuclear damage will be appraised in accordance with the Civil Code
of the Republic of Lithuania and the Vienna Convention on Civil Liability for
Nuclear Damage of 21 May 21 1963 and Law of the Republic of Lithuania adopted
on its basis ‘On the Entry into Force of the Vienna Convention on Civil Liability
for Nuclear Damage of May 21, 1963 and the Joint Protocol Relating to the
Application of the Vienna Convention and the Paris Convention’.

6.4. Are there any constraints to PPAs (Power Purchase Agreements) and support
to RES Electricity?
Currently, there are no legal constraints to PPAs. In Lithuania, electricity from RES is mainly
promoted through a sliding feed-in premium. RES plants with the installed capacity exceeding 10
kW acquire the guaranteed tariff rate through tenders. Under the sliding feed-in premium scheme,
only the already existing RES plants are supported. Support is not available for new RES
installations and no tenders are currently being organised. However, a new support scheme for
renewable energy technologies is planned to be introduced from 2019 – technology neutral tenders
in combination with a floating feed-in premium. First, auction under the new scheme is expected
in September 2019. Furthermore, the producers of renewable electricity may apply for subsidies
and loans from the Environmental Project Management Agency (EPMA) under the Climate
Change Special Programme and are exempt from excise duty. For solar, wind and biomass power
installations, net metering is in place.
RES for heating and cooling purposes are exempt from environmental pollution tax and are
eligible for loans and subsidies from the EPMA under the Climate Change Special Programme.
Moreover, heat suppliers are obliged to purchase all heat produced from renewable energy sources
(priority purchase), unless renewable heat exceeds the heat demand of heat consumers. Finally,
biogas that is injected into the natural gas system is eligible for feed-in tariffs set by the National
Commission for Energy Control and Prices.
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The transport sector is promoted through reimbursement of raw materials for biofuel production,
obligation to sell petrol and diesel blended with biofuels (quota obligation), an excise tax relief and
an exemption from the environmental pollution tax.
The operators of renewable energy source electricity plants are entitled to priority connection to
the electricity grid. The transmission and distribution of electricity from renewable energy sources
shall also be given priority.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
On 10 August 2018, the Ministry of Energy submitted a draft Law on Energy from RES to the
Government whereby a new support model is suggested for encouraging power plants to generate
energy from RES. This will enable further development of renewable energy, which is one of the
key goals of the national strategy on energy.
When developing a new support model, the Ministry of Energy referred to the recommendations
of the European Commission which set out the guidelines for ensuring the most productive and
cost-efficient way of support for the producers that use RES.
One of its main principles is to encourage electricity producers to operate under the market
conditions and bear electricity balancing costs. The new support scheme is now being coordinated
with the European Commission Directorate General for Competition in accordance with the
procedure for state aid notification and will be put into practice after the approval by the
Commission.
The most important criterion, which will determine the winners of the new auctions, is the lowest
surcharge on electricity market price on the Nordic electricity exchange Nordpool. While
competing in the new auctions the producers will also have to indicate the amount of electricity to
be produced and will be able to get additional funds via the surcharge on the market price.
It is expected that the new procedure for RES auctions will be approved during the autumn session
of the Parliament of Lithuania and will come into force on 1 May 2019. It is estimated that after
the approval of this model, the National Commission for Energy Control and Prices (NCECP)
will announce the first auction during which the quota of 0.3 TWh would be allocated.
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1. Does your country have energy and/or environmental strategy policies?
Environmental & Energy Strategy Policies are merely a part of an extensive puzzle of plans and
policies, yet their significance does not only lay on the boundaries of the law, but also on the quality
of life of constituents. Ministries for the Environment and the relevant planning authorities
through the years, continued to develop Environmental strategies, whilst following pertinent EU
Directives and Regulations, and whilst taking into consideration the socio-economic factors of the
Maltese Islands. On the other hand, most energy related plans and strategies in place locally are
transposed directly from the Directives of the European Union.
The latest Maltese environmental strategy policy i.e. the Strategic Environmental Assessment
(SEA) for the Strategic Plan for Environment and Development (SPED) was approved by Maltese
Parliament in 2015. As required by the Environment and Development Planning Act, the plan was
to be based on an integrated planning system that regulates the sustainable use and management
of land and sea resources.1148 SPED replaces the 1990 Structure Plan and presents a strategic spatial
policy for environment and subsequent development correlating to the Government’s 2020 socioeconomic and environmental targets.1149 The strategy covers the marine waters up to 25 nautical
miles of the Fisheries Conservation Zone, as adopted by Council Regulation EC No.
1967/2006.1150 This coverage reflects Government policies and combines the spatial portion of
said policies whilst simultaneously guiding the development of newer policies, specifically those to
do with infrastructural planning and the environment relative to land and maritime territory use.
However, this plan is not the sole tool transposing EU Legislation into national environmental
law. SPED is also supplemented by the provision of an integrated framework aiding the spatial
allocation1151 for development relative to the aforementioned government policies. This, in turn,
supports the pragmatism of such government policies, prepared with the scope of fulfilling the
obligations brought through Union Legislation on the environment.
SPED came into force after a governmental policy examination and consultation with the relevant
local entities and agencies which resulted in the identification of the main thematic and spatial
issues that not only served as an influence for the plan, but also as obstacles to be dealt with. The
thematic issues included Socio-Economic Development, Environment, Climate Change and
Travel Patterns.1152 The issues essentially all intertwine and their effects impinge on all sectors of
the economy, standard of living and the environment. The core idea of the policy reflects the longterm goals for sustainable development in Malta, particularly acknowledging that for the use of
land and sea resources to be sustainable, spatial use and the protection of Malta’s natural/cultural
resources must be used as efficiently as possible.

Malta Planning Authority, 'Strategic Environment Assessment Statement of Adoption' 2015.
Malta Planning Authority, 'Strategic Plan for Environment & Development- Approved Document' 2015.
1150 Malta Planning Authority, ‘Strategic Environment Assessment Non-Technical Summary’ 2015.
1151 Malta Planning Authority (n 2).
1152 Malta Planning Authority (n 1).
1148
1149
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The Strategic Environment Assessment Regulations (SEA)1153 require plans made for town
planning or the usage of land which have a high probability of having adverse environmental
effects, to be subject to a Strategic Environment Assessment (SEA) procedure. However, a SEA
was also carried out on the SPED itself.
On a much broader scope is the National Environmental Policy implemented in February 2012.
The main reason for such a policy stemmed from the key idea of sustainable development and its
contribution to Maltese Government Policy as defined in the Report of the World Commission
on Environment and Development. Through this policy, the Maltese Government established the
importance of sustainable development in its decision-making processes.
The National Environmental Policy is based on three main pillars. The first pillar is that of
providing direction in environmental matters within both the public and private sector. Secondly,
it ensures the integration of all environment-related policies for the benefit of all stakeholders.
Lastly, it articulates and communicates national environmental commitments and objectives.
The National Environment Policy adopts the five objectives set by the EU’s Strategy for Smart,
Sustainable and Inclusive Growth Plan, being those of Employment, Research &
Development/Innovation, Climate Change/Energy, Education and Poverty/Social Inclusion, and
applies these five objectives when considering environmental considerations, and with a particular
focus being given to Climate Change/Energy.
Locally, Energy policies are directly taken and directly transposed from Directives and Regulations
from the EU. Though Malta made a slow start in working towards its 2020 targets, progress is now
being made here and Malta is therefore on target to achieve its 2020 objectives.
In 2011, Malta’s first National Renewable Energy Action Plan was promulgated. This Action Plan
was based on two main pillars: these being security of supply and competitive pricing of energy
services and sustainability. A particular emphasis was drawn on the financial and environmental
aspects of these pillars. The entirety of the policy, in turn, addresses these pillars within six policy
areas - Energy Efficiency, Reducing Reliance on imported fuels, Stability in energy supply, reducing
emissions from the energy sector, Delivering energy efficiently & effectively and ensuring that the
energy sector can deliver.1154 The policy sought to reduce the sector’s dependence on nonrenewable fossil fuels as the primary energy source and sought to establish a switch to cleaner
alternatives, namely by introducing the use of renewable energy resources, with the aim of having
a beneficial impact on the environment, securing the supply of such energy along with having a
secure and stable market competition.
A proposal made by the 2011 National Renewable Energy Action Plan was that of there being an
investment in wind farms. A number of reports, which considered this option, however, concluded
that this is not a feasible option to be considered. This meant that a change in direction about
adopting alternative, cleaner sources of energy needed a change in direction.
The National Renewable Energy Action Plan was revised in 2017, with a view to updating Malta’s
policies in order to achieve Malta’s 2020 objectives, particularly in light of the need for Malta to
achieve its renewable energy target of 10% of the target by 2020. The 2017 NREAP is discussed
1153
1154

Strategic Environment Assessment Regulations, S.L. 549.61, 2010.
Ministry for Resources and Rural Affairs, 'National Renewable Energy Action Plan 2011' 2011.
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in further detail in Section 7. The 2017 National Renewable Energy Action Plan considers solar
energy as being the main source of renewable energy in Malta.
Directive 2012/27/EU on Energy Efficiency required Member States to present a National
Energy Efficiency Action Plan (NEEAP) by 30 April 2014 and to continue to do so every three
years. Malta’s National Energy Efficiency Action Plan of 2017 is therefore in line with Directive
2012/27/EU. This Action Plan acknowledges actions, which have been taken on a national level,
and considers Malta’s 2020 targets. The NEEAP also covers a number of measures intended to
have substantial improvements to energy efficiency, which are expected to aid in achieving energy
savings including those related to the supply, distribution and end-use of energy in light of reaching
the National Energy Efficiency Targets. Article 3(1) of said directive calls for member states to set
an indicative national energy efficiency target,1155 a report intended to assess and present primary energy
consumption in relation to 2020 targets. The aforementioned NEEAP is the second of its nature
presented by Malta to the European Commission concerning the said Directive and is based upon
the 2014 version.
The NEEAP approximated a target of 822,903 tonne of oil equivalent (toe) in primary energy
consumption with a final energy consumption approximated at 633,875 tonne by 2020. The
NEEAP 2017 briefly points out measures and actions with the intention of increasing energy
efficiency and subsequently lessening the demand for energy. Some of these measures include
energy tariffs, which encourage efficient energy usage among consumers, large corporations and
bodies to have high-quality audits on a quadrennial basis and upgrading the national electricity
distribution network.1156
Upon the enforcement of Directive 2012/27/EU, the energy sector was enduring a rapid rate of
enhancement. The European Council pointed out, in their Recommendations on energy for 2014
that Malta needed to continue working on the diversification of energy mix and sources along with
the opportune finalisation of an electricity link with Sicily whilst keeping up efforts and incentives
on energy efficiency and subsequently, continue to promote it. Consequently, the NEEAP 2017
set as its policy objectives the diversification from dependence on oil resources being imported,
reducing carbon footprint and greenhouse gas emissions by working on the efficiency of
generation capacity by replacing heavy non-renewable fuels to renewable ones. Moreover, the
policy calls for enhancing and strengthening1157 supply security whilst safeguarding that backup
capacity is available, and, lastly, achieving, even to a certain extent, interconnection for electricity
and a general overhaul of generation to achieve better efficiency whilst activating investment in
natural gas infrastructures.

Office of the Prime Minister (Energy & Projects), 'Malta’s National Energy Efficiency Action Plan' (2017).
'Energy
Efficiency
Energy
Water
Agency'
(Energy
Water
Agency)
<https://www.energywateragency.gov.mt/energy-efficiency/> accessed 10 February 2019.
1157 Office of the Prime Minister (Energy & Projects) (n 8).
1155
1156
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2. Is your country an energy producing, consuming or transiting jurisdiction?
Malta’s energy sector in 2019 is made up of different sources and has developed significantly in
this regard in recent years. It can be considered both as an energy producing and as an energyconsuming jurisdiction although not a transiting one as there are no transmission systems or
transmission system operators. Enemalta p.l.c, which forms part of a vertically integrated
company, is the sole distribution system operator in Malta.1158 That same company has found that
the total Electricity Sent Out to the Maltese grid by Source in 2017 was 2,434.50 GWh, with
1,268.56 GWh coming from Local Fossil fuel Independent Power Plants, 171.85 GWh coming
from Enemalta’s own generation, 864.37 GWh being imported from the Malta-Sicily
interconnector and only 129.72 GWh coming from Renewable Energy Sources.1159
Malta has a diverse electricity generation mix consisting of four power plants. The Delimara 4 gasfired Combined Cycle Gas Turbine power station is operated by Electrogas Malta Ltd and is
supplied through the LNG supply and re-gasification facilities. These facilities include LNG
tankers, which act as floating storage units, berthed just outside the power station in Delimara. By
the end of 2017, a total of 3123.57GWh of natural gas was delivered by the LNG tankers.1160 The
Delimara Power Station also includes the Delimara 3 gas-converted plant, run by Delimara 3
Power Generation Ltd, which is mostly owned by Shanghai Electric, and the Delimara 2A and
Delimara 2B gas plants, both operated by Enemalta.1161
The combined nominal installed capacity of the four electricity generation plants is 537.8 MW.1162
The Delimara 3 plant has been converted to run on natural gas resulting in reduced emission levels,
reduced electricity production expenses, a higher output and greater efficiency. The Delimara 2A
and Delimara 2B gas plants, on the other hand, are used at a standby capacity in emergencies or in
exceptional cases when other sources are not available. The current status quo is recent, as before
2017; Malta relied on heavy fuel oil as a source of energy for its power stations with the shift
towards gas, overall, resulting in air quality improvements as well as a decrease in generation
costs.1163 Because of this policy shift, a number of power generating units were decommissioned
and demolished, notably including the Marsa Power Station and the Delimara 1 plant. However,
it is worth noting that electricity is also available by means of the Malta-Sicily interconnector, an
underwater and underground power cable capable of supplying up to 200 MW.
Another source of energy generation is through grid-connected renewable energy sources.
Unfortunately, Malta only generates minimal amounts of energy through renewable sources.
Although there have been great efforts in recent years to achieve the EURO2020 target of
increasing the share of energy from renewable sources to 10%, till 2017 Malta has only obtained

Electricity Market Regulations, S.L. 545.13, 2011.
Regulator for Energy and Water Services, ’Malta’s Report to the European Commission on the Implementation
of Directive 2009/72/EC, Directive 2009/73/EC and Directive 2005/89/EC’ [2018] 11.
1160 ibid 5.
1161 ‘Delimara Power Station’ (Enemalta) <https://www.enemalta.com.mt/about-us/delimara-power-station/>
accessed 20 February 2019.
1162 Ibid.
1163 ‘History of Electricity’ (Enemalta) <https://www.enemalta.com.mt/about-us/history-of-electricity/> accessed
18 February 2018.
1158
1159
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7.2% from these sources having thus the third worst share of energy from renewable sources after
Luxembourg and the Netherlands. However, Malta is still on track when it comes to reaching its
2020 renewable energy target according to the Minister for Energy.1164
When it comes to renewable energy, one can note that there are mainly three renewable energy
sources, which generate energy in Malta as of 2017. These sources are mainly solar PV systems,
micro wind energy and biogas plants. Statistics from Enemalta p.l.c and REWS records show that
installed capacity renewable energy as of the end of the year 2017 was 117MWp with solar PV
systems generating 112.37MWp, micro wind 0.0698MWp and biogas plants 4.56MWe. The
dominance of solar energy in the renewable energy market has also been encouraged by several
policies and initiatives proposed under the Maltese National Renewable Energy Action Plan,
including the Tariff Scheme and the PV Scheme.
The concept of a feed-in tariff is to allow the sale of electricity produced by renewable energy
sources, in this case, solar energy, from businesses and homes to the wider energy market. This
system means that the use of the solar energy generated can be maximised, and that the benefit to
the owner does not stop at the mere set-off with his or her electricity bill. This has meant owners
of a building with a low net consumption of electricity, but with available roof space have not held
back on capitalising on the latter asset to make a profit. The sale of electricity from PV installations
connected to the grid is governed mainly by the Feed-in Tariffs Regulations as found under
Subsidiary Legislation 545.27 of the Laws of Malta.1165 The proliferation of solar panels has also
been encouraged by several schemes which offer partial remuneration or subsidisation of the initial
capital investment required to buy the PV panels. From 2009 onwards, Maltese residents have had
the opportunity to make use of a series EU-funded grant schemes while the non-residential sector
has made use of a similar scheme managed by the Malta Enterprise.1166
Malta consumes the energy it generates in its totality, consuming 4,924.54 kWh per capita as of
2014.1167 As of March 2015, Malta was connected to the Italian Transmission Network and
therefore to the European grid through the Malta-Sicily electricity interconnector. The
interconnector further expanded Malta’s energy mix, allowing for the exchange of electricity
between Malta and Italy with both export and import of electricity being possible through it. By
consuming energy imported from the European grid, Malta’s emissions will be reduced, as the
electricity will not be produced locally. The interconnector allows for greater flexibility in terms of
the country’s electrical supply and offers the opportunity of offloading excess electricity generated
to the European grid. Since 2016 though, Malta’s has decreased its dependence on the interconnector, as it has slowly increased electricity production from its own power plants.1168
Sarah Carabott, Malta will reach 2020 renewable energy targets - Energy Minister’ (Times of Malta, 2 November
2018)
<https://www.timesofmalta.com/articles/view/20181102/local/malta-will-reach-2020-renewable-energytargets-energy-minister.693257> accessed 14 February 2019.
1165 Feed-In Tariffs Scheme (Electricity Generated from Solar Photovoltaic Installations) Regulations, S.L. 545.27,
2013.
1166 Competitive Bidding Rules for Renewable Sources of Energy Installations Regulations, S.L. 545.31, 2017.
1167
‘Electric
power
consumption
(kWh
per
capita)’
(The
World
Bank)
<https://data.worldbank.org/indicator/EG.USE.ELEC.KH.PC?locations=NL-MT> accessed 14 February 2019.
1168 Kurt Sansone, 'Malta cuts reliance on interconnector for electricity’, (MaltaToday, 8 October 2018)
<https://www.maltatoday.com.mt/news/national/90004/malta_cuts_reliance_on_interconnector_for_electricity#.
XHMhUuhKjIU> accessed 14 February 2019.
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Nevertheless, this means that the most dominant stage in Malta’s energy supply chain is its energy
consumption, as although the country produces most of its energy, it still relies on the Malta-Sicily
interconnector to import energy to a degree, as seen in the figures replicated above.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector? If yes, list all the relevant treaties with a short
description of their legal status for a domestic law perspective.
3.1. Kyoto protocol and the UNFCCC
Malta is a party to both the 1992 UN Framework Convention on Climate Change and the 1997
Kyoto Protocol to the United Nations Framework Convention on Climate Change.1169
The United Nations Framework Convention on Climate Change was ratified on the 17th of March,
in 1994. It then entered into force on 16 February 2005. Malta signed the Kyoto Protocol on the
17 April 1998 and ratified it on 11 November 2001. The protocol then came into force on the 16
February 2005.1170
Malta has 1,172,808 emission allowance credits for 2019 and 1,171,950 credits for the year 2020
as per EU Commission Decision 2017/1471 of 10th August 2017, which amended the previous
decision of 2013/162/EU.
Malta’s status under the UNFCCC was that of a Party not in Annex I, therefore, it did not take on
an emission reduction target under Annex B of the Kyoto Protocol for the First Commitment
Period of 2008 until 2012. This changed when a formal application was submitted in 2009 to
amend the list of the parties to the Convention so that it could be registered in Annex I. This was
then adopted by the conference of parties (COP-15) in Copenhagen in December of 2009, which
then formally came into force in October 2010.1171
In order to achieve a more serious Greenhouse Gases emission target, the members decided on a
burden-sharing agreement, which was brought into force through a council decision
(2002/358/EC). Each country has a CO2 Emission Allowance in order to help combat climate
change. To further help the Member States in reaching their goal an Emissions Trading system
based on the ‘cap and trade’ system was enacted.
Malta has had poor results concerning decreasing emissions. One of the leading factors of this was
a constant increase in transport pollution and a rise in hydrofluorocarbon emissions of recent
years. In 2015, the transport emissions got to a point where they were 95.7% above 1990 levels.
Waste is also a culprit. Emissions caused by waste in Malta were double that of the EU average in
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'The
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March
2005)
<https://www.timesofmalta.com/articles/view/20050313/environment/the-kyoto-protocol.96512> accessed 27
February 2019.
1170 Ibid.
1171 'Climate Change – Introduction' (Malta Resources Authority) <http://mra.org.mt/climate-change/climatechange-introduction/> accessed 27 February 2019.
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2015. Malta has also already bought emissions from other countries.1172 Although actions are being
carried out in order to reduce the CO2 emissions, in 2017 the emissions rose by 12.8%, which was
a reversal from 2016 figures by Eurostat. This result is however thought to largely be due to the
closure of the Marsa power station.1173
Malta has adopted a number of strategies aimed at achieving its greenhouse gas emission reduction
commitments and in adapting to climate change. It has implemented a National Renewable Energy
Action Plan (NREAP) (and provided a revision of said plan when the original plan was derailed
due to the Wind Energy Projects which they decided against carrying out due to environmental
social and technical concerns) and a National Energy Efficiency Action Plan (NEEAP). It also
submits biennial reports to the UNFCCC.1174

3.1.1. The Doha Amendment
The Government of Malta signed the Instrument of Ratification of the Doha Amendment to the
Kyoto Protocol to the United Nations Framework Convention on Climate Change (UNFCCC)
on the 22nd November 2017. The amendments included a revised list of greenhouse gases to be
reported on, new commitments for Annex I parties, and amendments to articles within the Kyoto
Protocol which needed to be updated in order to be relevant to the second commitment period.
This amendment aims to reduce these emissions by at least 18 per cent below 1990 levels in the
commitment period 2013 to 2020.1175
As it was agreed by the Environment Council in 2012 that for the EU and its member states, under
the 2nd period, the obligations would reflect the already in force EU Climate and Energy Package,
Malta should, therefore, have no further reductions other than those prescribed to under that
legislation.1176 At the time of this paper being published (February 2019) this amendment has yet
to come into force as it has not reached the necessary 144 signatories required.

3.2. EU based Treaties and Agreements
3.2.1. Lisbon Treaty
The first Community establishment, the European Coal and Steel Community (ECSC), was
founded on energy-related challenges, as was the European Atomic Community (Euratom)
founded in 1957. The Lisbon treaty, which was signed in Lisbon on 13 December 2007, was
Ivan Martin, 'Emission Impossible? Malta Pays for Bulgarian Energy' (Times of Malta, 3 December 2017)
<https://www.timesofmalta.com/articles/view/20171203/local/emission-impossible.664685>
accessed
27
February 2019.
1173 'Malta Goes from EU's Best To Worst CO2 Emissions Performer' (Times of Malta, 4 May 2018)
<https://www.timesofmalta.com/articles/view/20180504/local/malta-goes-from-eus-best-to-worst-co2-emissionsperformer.678214> accessed 27 February 2019.
1174
‘The
National
Renewable
Action
Plan
2015-2020’
(MEAE)
<https://meae.gov.mt/en/public_consultations/opm/documents/pr%20162438a.pdf> accessed 27 February 2019.
1175 'Malta Takes on Greenhouse Gas Emission Reduction Commitments' (Foreign Affairs, 29 November 2017)
<https://foreignaffairs.gov.mt/en/Government/Press%20Releases/Pages/Malta-takes-on-greenhouse-gasemission-reduction-commitments.aspx> accessed 27 February 2019.
1176 Jothan Scerri-Diacono, Annalise Caruana and Lara Pace, ‘Malta’ (GANADO Advocates, 2015)
<https://www.ganadoadvocates.com/wp-content/uploads/2014/12/GTDT_Environ2015_Malta.pdf> accessed
27 February 2019.
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fashioned for having an EU, which is more modern, and to ensure further transparency and true
representation.1177 It increased the Union’s and the Parliament’s ability to act and to deliver as it
extended Parliament’s legislative power to an additional forty fields, including energy, security and
justice thereby putting it on equal footing with the Council.1178 This treaty entered into force in
2009.1179
The expansion of EU competences over time as with those regarding energy have been due to the
need to take action in order to achieve certain EU objectives, such as is the case with the recent
developments in EU’s energy policy which originate from climate change. Some areas of said
energy policy now have shared competence, according to Article 194 TFEU. This has signalled a
move towards attaining a common energy policy. Each Member State however, retains its right to
“determine the conditions for exploiting its energy resources, its choice between different energy
sources and the general structure of its energy supply”.

3.2.2. Paris Agreement
The Paris Agreement’s central aim is that of strengthening the global response to the threat of
climate change by avoiding a rise in global temperature of 2 ºC and attempts to limit the harm
done to the environment by keeping such increase below 1.5 ºC.1180 The EU signed on behalf of
Malta, the country ratified the Agreement on Climate Change in October of 2016 and the
Agreement itself then came into force on November 4 2016.1181 The agreement brought about an
economic growth, which was mainly due to the technological innovation, and opportunities, which
it brought about in relation to renewable energy generation and energy efficiency in various sectors.
Malta was one of the first member states to ratify the Paris Treaty, and following the adoption of
the ‘Paris Agreement’, it has set itself a number of targets it aims to achieve by 2020 and is
developing “a holistic, integrated Energy and Climate Plan,” which covers the 2021-2030
period.1182
A report, ‘Trends and projections in Europe’, by the European Environment Agency, which tracks
member states’ progress towards the Union’s climate and energy targets, found that Malta’s
emissions were 23 per cent above its annual target in 2017, compared to 15 per cent in 2016.

'Lisbon Treaty – What Will Happen? - The Malta Independent' (Independent, 24 March 2009)
<http://www.independent.com.mt/articles/2009-03-24/opinions/lisbon-treaty-what-will-happen-222286/>
accessed 27 February 2019.
1178 Jothan Scerri-Diacono, Annalise Caruana and Lara Pace (n 29).
1179 'EU Treaties | European Union' (European Union) <https://europa.eu/european-union/law/treaties_en>
accessed 27 February 2019.
1180 'The Paris Agreement' (UNFCCC) <https://unfccc.int/process/the-paris-agreement/what-is-the-parisagreement> accessed 27 February 2019.
1181 'Instrument of Ratification Declaring That the Government Of Malta Has Ratified The Paris Agreement On
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2016)
<https://foreignaffairs.gov.mt/en/Government/Embassy%20Press%20Releases/Pages/Instrument-ofRatification-declaring-that-the-Government-of-Malta-has-ratified-the-Paris-Agreement-on-Climate-Change-ofDec.aspx> accessed 27 February 2019.
1182 ‘Voluntary National Review on the Implementation of the 2030 Agenda’ (Sustainable Development, 2018)
<https://sustainabledevelopment.un.org/content/documents/20203Malta_VNR_Final.pdf> accessed 27 February
2019.
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Malta has continuously missed the targets annually since 2013 and it is projected that the emissions
will remain constant meaning that, in all likelihood, Malta will miss its final targets. Albeit one of
the more notable challenges facing the island is that of the transport sector, which contributes to
an exceedingly large share of the Greenhouse Gas Emissions, produced.1183 Emissions have also
increased in the building and in the industrial sector, where emissions went up by more than 50%.
A number of possible reasons for such numbers were produced. One of the major reasons is that
of a constant increase in the tourism and the building sectors. As a ‘service economy dependent
country’, it is thought that the best avenue for action would be to focus more on reducing the
transport sector emissions.1184
As the country has failed to reach these targets, it has had to continue buying emission allowance
units from other countries and is likely to be obliged to continue doing so until 2020 in order to
meet its legal obligations.

3.2.3. EESS European Energy Security Strategy
Over half of the energy consumed by the EU is imported. This led to growing concerns and an
Energy security strategy was thus released by the Commission in May of 2014, which aims to
ensure a stable and abundant supply of energy for both the citizens and the economy. This strategy
addresses medium- and long-term security of energy supply. All member states took part in
simulated tests carried out by the Union.

3.2.4. Clean Energy for EU Islands
The project ‘Strengthening Cooperation on Climate Action among EU Islands’ aims to assist EU
islands to “develop clean and eco-friendly means of energy”.1185 This project was launched by the
Commission, which allocated a further 10 million euro to the already approved 2 million that the
‘Secretariat for the Islands Initiative’ intends to spend in order to assist the islands in preparing
decarbonisation plans and to help implement such plans. The islands are therefore able to use the
Secretariat as a platform in order to exchange ideas and co-develop the project that has been
operational since June of 2018.1186 1187

'Malta’s Transport Policy Driving Against Climate Change Direction' (Times of Malta, 20 November 2017)
<https://www.timesofmalta.com/articles/view/20171120/life-features/Malta-s-transport-policy-driving-againstclimate-change-direction.663575> accessed 27 February 2019.
1184 Philip Leone Ganado, 'Emissions Targets Fall Even Further Behind – Report' (Times of Malta, 3 December 2018)
<https://www.timesofmalta.com/articles/view/20181203/local/emissions-targets-fall-even-further-behindreport.695772> accessed 27 February 2019.
1185 Maria Pace, 'EC Launches Project on Clean Air in EU Islands' (MaltaToday, 8 June 2018)
<https://www.maltatoday.com.mt/news/europe/87420/ec_launches_project_on_clean_air_in_eu_islands#.XGkNM9KhsN> accessed 27 February 2019.
1186
'Clean Energy for EU Islands Secretariat | Cooperatives in Development' (Coops Europe)
<https://coopseurope.coop/development/projects/clean-energy-eu-islands-secretariat> accessed 27 February 2019.
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'2nd Clean Energy for EU Islands Forum' (European Commission, 5 November 2018)
<https://ec.europa.eu/info/events/2nd-clean-energy-eu-islands-forum-2018-nov-05_en> accessed 27 February
2019.
1183

416

ELSA MALTA

3.3. The Energy Charter Treaty, the Energy Charter Protocol on Energy Efficiency
and Related Environmental Aspects, and the International Energy Charter
The prospects for having a mutually beneficial cooperation were most distinct within the energy
sector. This was mostly due to a need being felt for there to be a common ground in order to
develop the energy cooperation among the states based on a shared interest in securing energy
supply and with the purpose of achieving sustainable economic development.1188
The fundamental aim of the Energy Charter Treaty is that of strengthening the rule of law on
energy issues, by creating a set of rules to be observed by all participating governments, thereby
mitigating their own risks.1189
Malta signed the European Energy Charter on the 17th December 1991, which was drawn up as
a declaration of political intent and provided the political foundation for the Energy Charter
Process. The Energy Charter Treaty and the Energy Charter Protocol on Energy Efficiency and
Related Environmental Aspects (PEEREA) were signed in December 1994, ratified in May of
2001 by Malta, and they later entered into force in August of 2001. The Treaty was developed
based on the 1991 Energy Charter. Malta also ratified the 1998 Amendment to the Trade-related
provisions of the Energy Charter Treaty, which then entered into force on the 21st of January of
2010, and signed the 2015 International Energy Charter on the 20th of May of that year.1190 The
Energy Charter Treaty plays a vital role as part of an effort to build a legal foundation for energy
security internationally.1191 1192 1193

3.4. Statute of the International Atomic Energy Agency
The main functions of the International Atomic Energy Agency (IAEA) are to encourage and to
assist research, development and practical application of atomic energy for being used in a peaceful
manner by every country.1194
As an independent international organization, the IAEA reports annually to the UN General
Assembly and when necessary, the IAEA will report to the UN Security Council when instances
arise of members’ noncompliance of their security obligations.1195
Malta has signed the IAEA’s renewed Country Programme Framework that spans from 2018 to
2023, and covers the cooperation which will take place in the future and which will be conducted
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<https://energycharter.org/process/overview/> accessed 27 February 2019.
1189 Ibid.
1190 'Malta - Energy Charter' (International Energy Charter, 31 July 2015) <https://energycharter.org/who-weare/members-observers/countries/malta/> accessed 27 February 2019.
1191 International Energy Charter (n 41).
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<https://energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/> accessed 27 February 2019.
1193 'Maltese Households Benefitting from One of The Cheapest Electricity Rates In The EU - Minister Joe Mizzi'
(Energy.gov.mt,
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2018)
<https://energy.gov.mt/en/Pages/Press%20Releases/Press%20Releases/PR181299.aspx> accessed 27 February
2019.
1194 'International Atomic Energy Agency' (Nti.org, 11 February 2019) <https://www.nti.org/learn/treaties-andregimes/international-atomic-energy-agency/> accessed 27 February 2019.
1195 'Statute' (Iaea.org) <https://www.iaea.org/about/overview/statute> accessed 27 February 2019.
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under the IAEA’s Technical Cooperation Programme.1196 This agreement outlines the main areas
of focus of the project that include but are not limited to a regulatory framework for Safety and
Security, Human Health, and Water and the Environment.
In 1999, Malta joined the Technical Cooperation Programme and has greatly profited both through
a number of national projects and through continuous training which is funded by the IAEA.

3.5. Sustainable Development Goals and the 2030 National Energy and Climate
Plan
The 17 Sustainable Development Goals (SDG) of the 2030 Agenda for Sustainable Development,
which was adopted by world leaders in September 2015 at one of the UN’s summits, officially
came into force on the 1 of January 2016.1197
The sustainable development goals put forward by the United Nations are described as being “the
blueprint to achieve a better and more sustainable future for all.”1198 They are intended to address
the global challenges we face, and they aim to achieve them globally by 2030. Although they are
not legally binding, countries were expected to establish a national framework for achieving the
goals established.1199
Of particular importance to the topic, currently being discussed would be the 7th Goal of the SDG.
This goal aims to achieve both affordable and clean energy worldwide, as it is central to most
challenges facing the world today. This goal, in particular, focuses on the access to energy, its
increased efficiency, and the implementation of more sustainable methods of gathering energy
through renewable sources.
Malta has already met and, at times, exceeded a number of national SDG targets and it is placed
in 22nd place when compared to the rest of the global community (as of July 2017).1200 Although
Malta is doing relatively well in reaching these targets, it falls short on climate change and
sustainable consumption and production indicators. Malta has a considerably higher energy
productivity than the remaining Member States; however, this is in part due to the relatively low
industrial energy intensity.1201
It is important to note that Malta has no fossil-fuel resources and limited renewable indigenous
energy resources. An Energy Policy addressing Malta’s energy challenges was launched in 2012,
which was based on five fundamental principles: Efficiency and Affordability; Security of Supply;

'Malta Signs New Cooperation Agreement with Nuclear Watchdog' (Maltachamber.org.mt, 15 October 2018)
<https://www.maltachamber.org.mt/en/malta-signs-new-cooperation-agreement-with-nuclear-watchdog> accessed
27 February 2019.
1197
'The Sustainable Development Agenda' (United Nations Sustainable Development Goals)
<https://www.un.org/sustainabledevelopment/development-agenda/> accessed 27 February 2019.
1198
'About the Sustainable Development Goals' (United Nations Sustainable Development Goals)
<https://www.un.org/sustainabledevelopment/sustainable-development-goals/> accessed 27 February 2019.
1199 Ibid.
1200 Bertrand Borg, 'Malta Making Progress in Achieving United Nations SDGs, Report Finds' (Times of Malta, 19
July
2017)
<https://www.timesofmalta.com/articles/view/20170719/local/malta-making-steady-progress-inachieving-sustainable-development-goal.653690> accessed 27 February 2019.
1201 ‘Sustainable Development in the European Union: Monitoring Report on Progress Towards the SDGs in an EU
Context’ (European Union, 2018) <https://ec.europa.eu/eurostat/documents/3217494/9237449/KS-01-18-656EN-N.pdf/2b2a096b-3bd6-4939-8ef3-11cfc14b9329> accessed 27 February 2019.
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Diversification; Flexibility, and Sustainability. This was considerably influenced by a number of
EU energy and environmental policies.
Until recently, Malta operated a small and completely isolated system concerning energy; however,
through support by EU policy and funding, the electricity network has been connected to the
European grid via Sicily since March 2015.
Nowadays, the 200MW electrical capability of the interconnector makes up the largest source of
energy supply for Malta. Apart from that as a Project of European Common Interest, the MaltaItaly gas pipeline aims to eliminate Malta’s isolation from the Trans European gas network by
2024.
Malta has adopted a diversified energy mix based on two gas plants, the Malta-Italy Interconnector,
grid-connected renewable energy sources (which are mainly implemented through PV systems),
and also an adequate level of emergency capacity through the gas oil-fired plants.1202
The European Council agreed on the implementation of a new 2030 Framework for Climate and
Energy, in October 2014. Although not legally binding, which was the penalty suffered in order
for the UN to get all countries to approve it,1203 these targets were implemented in order to allow
for the achievement of the 2050 greenhouse gas reduction targets.1204

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law.
Under Article 4(2) of the Treaty on the Functioning of the European Union, the Union has shared
competence with the Member States on matters relating to the environment,1205 a competence that
was expounded upon on in Article 194 of the same Treaty.1206 This shared competence means that
member states of the EU can legislate on the environment to the extent that the EU has not
legislated it on. This gives rise to questions on the application and enforcement of such instruments
used by the institutions and the compatibility of local law. As a Member State of the EU, all
renewable energy and environmental regulations are directly effective in Malta, and directives must
be transposed into local law. Furthermore, by amendments1207 passed by the Maltese Parliament
prior to accession to the EU, Article 65 of the Constitution holds that any laws made by the Maltese
Parliament must be subject to the obligations assumed by accession to the EU.1208 The extent of
the European Law influence is also seen through a close reading of the Environment Protection
Act, where it is held that the Environment and Resources Authority should “make reference to
European best practices and emulate them”.

‘Voluntary National Review on the Implementation of the 2030 Agenda’ (n 35).
'2030 Agenda & Sustainable Development Goals' (European Disability Forum) <http://www.edf-feph.org/2030agenda-sustainable-development-goals> accessed 27 February 2019.
1204 '2030 Energy Strategy' (European Commission) <https://ec.europa.eu/energy/en/topics/energy-strategy-andenergy-union/2030-energy-strategy> accessed 27 February 2019.
1205 Consolidated Version of the Treaty on the Functioning of the European Union art. 4(2), 2008 O.J. C 115/47.
1206 Ibid Art.194.
1207 European Union Act, Chapter 460 of the Laws of Malta.
1208 Constitution of Malta, Article 65.
1202
1203
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Amongst the extensive body of European Environmental Law implemented in Malta, some
examples emerge including the Water Framework Directive, Waste Shipment Regulations,
Directive 2010/75/EU on industrial emissions, Directive 99/31/EC on the landfill of waste,
Directive 94/62/EC on Packaging and Packaging waste and the Renewable Energy Directive.
Generally, European environmental legislative instruments integrate seamlessly into Maltese law,
something that is especially true of directives, which allow the member state the ability to
implement the legislation in an appropriate manner. A case study, which exemplifies the
relationship between EU law and local environmental law, is that of The Water Framework
Directive,1209 implemented into Maltese law through Water Policy Framework Regulations of
2004.1210 Here the Directive sought to harmonise the protection of groundwater across the EU,
the corollary of which was granting the power to monitor such protection to an administrative
authority. The Malta Resources Authority had been established prior to EU accession1211 with the
task of regulating water, energy and other ancillary environmental issues;1212 a role which made it
the natural authority to implement the Water Framework Directive. Though legal conformity in
the actual law was achieved, the standards imposed by the law were not always met, as determined
by the European Commission in its Environmental Implementation Review.1213 Furthermore,
Malta has been found to breach its obligations under the Directive by not adhering to the oversight
required.1214
This case study, therefore, reflects the nature of the relationship between EU and local
environmental law: EU law has effective primacy in Maltese law and therefore the country’s
renewable energy and environmental laws and regulations must be compatible with EU law.
Nevertheless, the parallels between the EU and the Maltese corpus iuris do not mean that Authorities
and individuals have operated in full compliance with such laws, as will be expounded upon under
the fifth section dealing with legal disputes.
In terms of the application of European renewable energy law in Malta, regard should be had to
the main pieces of European legislation concerned, namely those centred on the Renewable
Energy Directive.1215 The aim of the latter was the establishment of a framework for EU member
states to promote the production of renewable energy, as well as to precipitate the coordination
necessary between the different members to reach 2020 targets.1216 These include renewable energy

Water Framework Directive [2000] OJ 2 327.
Water Policy Framework Regulations L.N. 194, 2004.
1211 Malta Resources Authority Act, Chapter 423 of the Laws of Malta, 2001.
1212 (Malta Resources Authority, 19 October 2015) <http://mra.org.mt/> accessed 12 February 2019.
1213 Commission, 'Commission staff working document – The EU Environmental Implementation Review Country
Report - MALTA' 2017 SWD (2017) 51 final.
1214 C351/09 European Commission vs. Malta [2010].
1215 Of the European Parliament and of the Council of 23 April 2009 on the Promotion of the Use of Energy From
Renewable Sources and Amending and Subsequently Repealing Directives 2001/77/ EC and
2003/30/EC
[2009]
OJ
2009/28/EC
available
at
https://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:32009L0028&from=EN.
1216
'Renewable
Energy
Directive'
(European
Commission,
20
January
2015) <https://ec.europa.eu/energy/en/topics/renewable-energy/renewable-energy-directive> accessed 21
February 2019.
1209
1210
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sources providing 20% or more of the EU’s energy requirements1217 and 10% of the requirements
of the transport sector, with specific reference to liquid biofuels.1218 These targets and cooperation
are set to be altered and extended by a revision of the existing Directive, which has not yet been
ratified and remains a proposal at the time of writing this report.1219 The amended directive forms
part of the package commonly referred to as the Clean Energy for All Europeans Package.1220
Under Maltese Law, the Renewable Energy Directive has been transposed through the Promotion
of Energy from Renewable Sources Regulations enacted in December of 2010.1221 The Renewable
Energy Directive makes extensive reference to the requirement of member states to produce
action plans, which should be presented to the Commission, plans which must give concrete
proposals that indicate how the country will adhere to the obligations imposed by the legislation.
This requirement is placed squarely on the shoulders of the Minister responsible for Energy under
Article 8 of the aforementioned legal notice,1222 a requirement that has been adhered to.
The Maltese National Renewable Energy Action Plans set out the path towards reaching Malta’s
2020 targets of 10% renewable energy sources through a combination of policies, including an
increase in energy efficiency in order to decrease overall energy consumption as well as measures
like the feed-in tariff schemes and the PV grant scheme.1223 The Feed-in Tariff Scheme was
implemented and regulated through Subsidiary Legislation 545.27 of the Laws of Malta,1224 and
allows for the sale of renewable energy from PV cells to the energy market, thus encouraging PV
panels as a secure investment. The Maltese legislator has also given effect to the Renewable Energy
Directive through amendments to the Electricity Market Regulations, which seeks to remove
barriers to renewable energy entering the Maltese energy market and lay out the framework for its
regulation.1225 One would also expect Maltese law to change over the coming years, as the 2018
amendments to the EU Renewable Energy Directives (through the Clean Energy Package) are yet
to be implemented in Maltese law.

5. Has your country been involved in any international or regional energy or
environmental legal disputes.
Malta has come under scrutiny by regional authorities such as the European Commission for
infringements of EU environmental law, though case law centred specifically around renewable
Arne Lind and others, 'Analysis of the EU Renewable Energy Directive by a Techno-economic Optimisation
Model' [2013] 60 Energy Policy 364.
1218 C Johan Westberg and others, 'The Path Not Yet Taken: Bilateral Trade Agreements to Promote Sustainable
Biofuels Under the EU Renewable Energy Directive' [2014] 44(-) Environmental Law Reporter 10607.
1219 Proposal for a Directive of the European Parliament and of the Council on the Promotion of the Use of Energy
from Renewable Sources (recast), 2017 COM (2016) 767 final/2.
1220
'Clean
Energy
for
all
Europeans'
(European
Commission,
28
November
2018)
<https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-all-europeans> accessed
21 February 2019.
1221 Promotion of Energy from Renewable Sources Regulations S.L. 545.11, 2010.
1222 Ibid Art. 8.
1223 Office of the Prime Minister (Energy and Projects) (n 8).
1224 Feed-In Tariffs Scheme (n 18).
1225 Electricity Market Regulations (n 11)
1217
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energy is unavailable. These disputes often arise at an EU level rather than at a further international
level due to the role of the European Commission in monitoring the implementation of the
extensive environmental regulation on Malta.
C-508/06 - Commission of the European Communities v Republic of Malta
A first dispute one can consider is that of C-508/06 which is a classic case of a Member State
failing to fulfil its obligations under EU law. The law in question was environmental in nature and
related to plans for the disposal of certain types of chemical waste. These plans were supposed to
be communicated to the Commission for appraisal by a stipulated date, which Malta did not adhere
to. Upon giving notice to the Maltese government, the Commission received a plan that it did not
consider satisfactory and took the Maltese government to Court. The court reinforced the EU’s
competence on environmental legislation and found in the Commission’s favour.1226
Case C-76/08 - Commission of the European Communities v Republic of Malta
The second dispute under analysis is the Case C-76/08,1227 which deals with the protection of wild
birds as ensured by Directive 79/409/EEC.1228 The case revolved around the spring hunting of
turtledoves and quails, which the Maltese authorities had permitted under the pretence that it fell
under a derogation that allowed for the hunting of wild birds in a manner that was not injurious
to their population size. The Commission held that the spring hunting season was not defensible
since the directive prohibited hunting of the birds on their migratory journey to their rearing
grounds, unless no other satisfactory solution was available. Malta claimed, unsuccessfully, that the
autumn season was not a satisfactory solution. The CJEU decided in the European Commission’s
favour, stating that the function and scope of the derogation complied with the principle of
subsidiarity and that Malta had failed to prove its case.1229 This case was echoed more recently in a
decision that followed the same concepts.1230
C-252/08 - Commission of the European Communities v Republic of Malta
A third dispute, C-252/08, has strong ties in its application with the first case, while relating to
different requirements. Upon accession to the EU, Malta undertook the obligation to provide
information to the Commission about the emissions of the Delimara power station, with specific
reference to harmful gases like those that sulphur dioxide and dust often referred to as particulate
matter. Malta failed to provide this information, which was essential for the Commission to
monitor Malta’s compliance with emissions and energy production regulation, and continued to
withhold this report even following express notification from the European Commission.1231
C-351/09 - Commission of the European Communities v Republic of Malta
A fourth case is that alluded to under the previous section, which has much in common with the
first and third cases in that it relates to Malta not fulfilling its obligations to inform the Commission
of the enforcement of EU law and necessary monitoring for this to take place. Case C-351/09
relates to the status of inland service water. The Commission claimed that Malta had not submitted
C508/06 Commission of the European Communities vs. Malta [2007].
C76/08 Commission of the European Communities vs. Malta [2009].
1228 Conservation of Wild Birds [2009] 79/409/EEC.
1229 C-76/08 Paragraph 66 – 68.
1230 C557/15 European Commission vs. Malta [2018].
1231 C252/08 Commission of the European Communities vs. Malta [2009].
1226
1227
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the necessary reports to verify the monitoring of this inland service water and that in addition, the
lack of a report could be construed as a failure to monitor the situation.1232
The case law of the CJEU is consistent in its support and enforcement of European environmental
regulation, determining that under the provisions of shared competence Malta must apply EU law
with primacy, and that the Commission was empowered to oversee the fulfilment of Malta’s
obligations under this environmental law.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. The Distinction between Renewable Energy Systems (RES) - Electricity and
Non-Renewable within the Maltese legal system.
Whilst acknowledging the energy and climate targets recently approved by the EU Commission,
the energy mix in Malta is still predominantly based on non-renewable energy sources. Power
generation is all concentrated in one area, at the Delimara Power Station complex in Marsaxlokk.
This has seen major infrastructural improvement over the last years, mainly that of shifting our
reliance on heavy-fuel oil to natural gas, which is a cleaner source. The Delimara Power Station
includes four electricity generation plants that dispatch on a daily basis, to meet the demands of
the Maltese population, all the while ensuring security of supply.1233
The EU attaches great importance to the introduction of RES in accordance with its agreed
objectives and timelines. Indeed, Member States are required to source a share of their energy from
renewable energy sources, as provided in the Directive 2009/28/EC of the European Parliament
and Council, on the promotion of the use of energy from renewable sources.1234 In conjunction
with Annex 1 to this Directive, Malta’s target is that of having 10% of its gross final energy
consumption to be renewable energy.
According to the National Renewable Environmental Action Plan 2015-2020, the production of
electricity from RES is conditioned by specific geographic, environmental and spatial planning
constraints. Therefore, taking into consideration Malta’s limited land area and the high population
density, RES manifest themselves through different sources, each making a small contribution to
the aforementioned EU 2020 target. RES- Electricity include Photovoltaic Systems, micro-wind
and waste-to-energy (electricity). This approach differs from the majority of other countries, which
put up large-scale installations that are typically land intensive, yet not suitable for Malta.
This distinction in typology of power generation plants, between RES and non-RES, is reflected
in the Maltese legal framework concerning environmental laws and building or construction law.
Indeed, the permits for each differ respectively. The building permits for infrastructures of a
certain size qualify as a major application under S.L 552.13 [Schedule 1], irrespective of whether it
C351/09 European Commission vs. Malta [2010].
Enemalta (n 14).
1234 The National Renewable Energy Action Plan 2015-2010 (n 27).
1232
1233
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is for RES or non-RES energy generation installations.1235 The issuing of the building permit can
take up to a hundred days from the validation of such application, unless suspended by the
architect. Furthermore, the same schedule of S.L 552.13 states those applications requiring an
Environmental Impact Assessment (EIA) are considered major applications as well. Subsequently,
S.L 549.46 [Schedule 1]1236 identifies projects, which require an EIA including non-RES thermal
output of 50 MWs or more, and RES- wind farms of two turbines or more. This clearly indicates
that the planning process is sensitive to size; due to Malta’s spatial limitation, and not directly
linked to the typology of energy production.
About solar farms, the Planning Authority (PA) issued a specific policy issued in October 2017.1237
Apart from providing the definition of a solar farm, the policy establishes the fundamental criteria
the Planning Authority deems appropriate, to steer the planning and design of solar farm
development, also ensuring proper evaluation of these scheme applications. The policy provides
for solar farms development, with a priority given to large-scale rooftops, car parks, industrial areas
and quarries. Furthermore, the policy encourages solar farm development, which achieves dual or
multiple uses of land, to ensure that urban areas are exploited in a more efficient manner.
The building and construction permits are determined on the merits of whether an application is
major or otherwise; the regulator of this process being the Planning Authority. On the other hand,
the operational permit is established by the environment regulator; this being the Environment
and Resources Authority (ERA). The IPPC permits are operational permits in accordance with
S.L 549.77 [Schedule 1],1238 which are intended to ensure compliance of industrial operations with
the best environmental practices. Permit conditions within IPPC permits for RES and non-RES
infrastructure would differ accordingly to limit resultant environmental impacts.
The Regulator for Energy and Water Services has distinct authorisations and licences for electricity
generated from either fossil fuels or RES. In Malta’s case, small scale RES refers to roof mounted
PVS, which only require a Development Notification Order (DNO) procedure in line with the
Solar Farm Policy. The DNO usually takes a thirty-day duration for a planning decision. This
procedure is mandated through S.L 552.08.1239

6.2. Legislation dealing with environmental damage caused by energy products.
To date, Malta has enacted laws aimed at minimising as well as preventing environmental damage.
There also are laws, which regulate incidents or accidents significantly affecting the environment.
S.L 549.771240 provides a set of regulations that attend to environmental damage caused by
industrial emissions, yet not solely by energy products.
In line with the respective EU directives, S.L 549.77 provides a framework of rules to prevent and
control pollution resulting from certain industrial activities. All industries listed in the
aforementioned subsidiary legislation are obliged to submit an application for an IPPC permit to
Development Planning (Procedure for Applications and their Determination) Regulations, S.L. 552.13, 2016.
Environment Impact Assessment Regulations, S.L. 549.46, 2017.
1237 Planning Authority, ‘Solar Farm Policy’ (October 2017).
1238 Industrial Emissions (Integrated Pollution Prevention and Control) Regulations, S.L. 549.77, 2013.
1239 Development Notification Order, S.L. 552.08, 2016.
1240 S.L. 549.77 (n 91).
1235
1236
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ERA. Consequently, the IPPC permit conditions regulate the operations including the potential
for releases of emissions in the atmosphere and/or in the marine environment and/or land, as
well as the waste generated, its management and treatment.
Monitoring conditions are strictly set within such permits to ensure prevention of environmental
damage. S.L 549.77 [Schedule 1] lists a set of industrial activities; the first listed being energy
industries, to which these regulations shall apply. Under energy industries, further specifications
on the threshold values to production capacities or outputs are made, including the combustion
of fuels in installations with a total rated thermal input of 50 MWs or more, the refining of mineral
oil and gas, production of coke, gasification or liquefaction of coal and other fuels in installations
with a total rated thermal input of 20 MWs or more.
Moreover, S.L 549.761241 provides a set of regulations to prevent and remedy environmental
damage in line with Directive 2004/35/CE of the European Parliament and Council of 21 April
2004. It lays out a set of preventive measures where environmental damage has not yet occurred,
but an imminent threat has been detected. The operator is bound by this law to take the necessary
preventive measures and inform the competent authority of all relevant aspects of the situation, as
soon as possible. Furthermore, when environmental damage has already occurred, the operator
shall again inform the relevant authority and take all practicable steps to limit or prevent further
environmental damage. The operator is bound by this legislation to also take the necessary
remedial measures as presented in S.L 549.97 [Schedule 2], which sets out a common framework
to be followed in order to choose the most appropriate measures to ensure the remedying of
environmental damage.

6.3. Nuclear legislation.
Malta does not have any nuclear liability legislation, however very recently in May 2018, the
‘Nuclear Safety and Radiation Act’1242 was enacted. This act relates to nuclear safety, and not
specifically nuclear liability, as Malta does not operate or plan to operate any form of nuclear
installation. In fact, as the act itself clearly indicates, its aim is to “introduce preventive and
protective measures of control”. Malta’s commitments to being a member of the International
Atomic Energy Agency (IAEA) and the EU led to its legislation to be based on the requirements
of both the IAEA and the EU. Article 45 makes it clear that Malta intends to make peaceful use
of nuclear material ‘in accordance with relevant international obligations undertaken by Malta.’
Malta’s use of ionizing radiation is limited to medical application, industrial application and
occasionally in research and teaching, according to the 7th National Report for the Convention on
Nuclear Safety. Furthermore, the size and population of the Maltese Islands, again prove to be a
limiting factor, even when it comes to installing nuclear facilities within Malta.

1241
1242

Prevention and Remedying of Environmental Damage Regulations, S.L. 549.97, 2015.
Nuclear Safety and Radiation Act, Chapter 585 of the Laws of Malta, 2018.
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6.4. The designated/ preferred legal form of investment vehicle for RES Electricity
investments in Malta.
Considering the abundant hours of sunlight available to the Mediterranean countries, with Malta
being ideally located on a hot Mediterranean region that gets about three thousand hours of
sunshine per year,1243 the technologies, which exist in the renewable energy sector, have to be
matched with these geographical realities. This is the reason why solar energy is playing a pivotal
role in achieving Malta’s ambitious renewable energy targets. Indeed, Photovoltaic Systems are
considered the designated or preferred legal form of investment vehicle for RES Electricity
investment.
It is generally agreed that RES often require some form of fiscal or regulatory incentive to compete
with the conventional fossil fuel-based energy sources. In Malta’s domestic sector, this takes the
form of a grant scheme on the purchase of PV Systems. The scheme was established by means of
Government Notice No. 531 of 2016, yet it is being further extended to the 30th June 2019 by
government notice GN1538 of 2018.1244 Moreover, this scheme is financed by the European
Regional Development Fund (ERDF).
In 2010, Malta did try to look into the possibility of wind farms, yet their need to be fitted into
shallow water made it geographically difficult, as the waters surrounding the Maltese islands are
very deep. Since we do not have the size of other member states, market failure was another factor
as to why the idea was discarded. Evermore so, as can be seen through the current laws and
parliamentary debates, Malta is only seriously considering solar energy at the time being, by
incentivising PV panels, communal solar farms, the feed-in tariffs and shortening the permitting
process for RES projects.

6.5. Support to RES- Electricity
S.L 545.131245 puts in place common rules for an internal market in electricity, as well as common
rules for the generation, distribution and supply of electricity. Article 13 dictates that when
dispatching generation installations, the distribution system operator shall give priority to
generating installations using renewable energy sources, when technically possible and does not
affect negatively on system stability or reliability. About the access to, and operation of, the
distribution system, Article 25 directs the transmission system operators and distribution system
operator to guarantee the transmission and distribution of electricity produced from renewable
energy sources. The Feed-in Tariffs scheme, which is regulated by S.L. 545.27,1246 further aims to
support and promote the generation of electricity from renewable energy sources; particularly that
generated from solar PV installations with a capacity of less than 1000kWp. It is another form of
incentive, which enables both private individuals and industries to sell their surplus solar power to
‘Solar Energy for Homes in Malta’ (Malta Sotheby’s Reality Blog, 23 November 2018)
<https://www.maltasothebysrealty.com/blog/solar-energy-for-homes-in-malta> accessed 24 February 2019.
1244 Government Notices published in Govt. Gazette No. 20,111 of 28th December 2018, Extension of Scheme
Established by Means of Government Notice No. 531 of 2016, No.1538.
1245 Electricity Market Regulations (n 11).
1246 Feed-In Tariffs Scheme (n 18).
1243
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the government. A consequence of this priority the law gives to RES projects applications is posing
a constraint on Power Purchase Agreements.

6.6. Step plan for RES power plants in Malta

#

Competent
authority /
contracting
party (if
any)

Task

Necessity

1.

Arrangement of land use A plan-level Appropriate
Assessment (AA) and
Strategic
Environmental
Assessment (SEA)

In case of development
of solar farms where the
preferred locations for
installations is a
quarry within, or
partly within or
adjacent to Special
Areas of Conservation
(SACs) and Special
Protection
Areas
(SPAs)

Planning
Authority
(PA)

Not specified

2.

Construction permit

If classified as a major
applications - Projects
requiring
Environmental Impact
Assessment and
projects of 4,
000 sq.m (gfa~) or
more

Planning
Authority
(PA)

approx. 100
days from the
validation date

Period
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3.

Environmental
Impact
Assessment (EIA)

Installations for
hydroelectric energy
production
and
Installations for the
harnessing of wind
power for energy
production (wind
farms in excess of two
wind turbines)

Environment
and Resources
Authority
(ERA)

Approx. 6
months

4.

Aggregate
small
power
plant
license

‘Authorisation
to construct
generation
station’

System exceeding 16
Amps

The Regulator
for Energy and
Water Services
(REWS)

Approx. 30
days

Development
Notification
Order (DNO)

System not exceeding
16 Amps

Planning
Authority
(PA)

Approx. 30
day days

Integrated
Pollution
Prevention and Control
(IPPC) permit

Energy industries
(further specifications
in S.L.549.77
[Schedule 1]

Environment
and Resources
Authority
(ERA)

Approx. 30
days

5.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Malta has adopted multiple policies and legislation in order to promote and protect renewable
energy infrastructures and production in various sectors. These have been mostly aimed at fulfilling
Malta’s EURO2020 targets; of increasing the share of energy from renewable sources to 10%. In
2017, Malta’s share of energy from renewable sources had only reached 7.2%, thus having the third
worst share of energy from renewable sources after Luxembourg and the Netherlands. However,
according to the Minister for Energy, Malta is still on track when it comes to reaching its 2020
renewable energy targets.
Concerning legislation implemented by Malta, which is primarily aimed at promoting and
protecting renewable energy infrastructures and production, one can find the Promotion of Energy
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from Renewable Energy Sources Regulations, which were passed on the 5th of December 2010.
These are aimed at transposing the EU Renewable Energy Directive: Directive 2009/28/EC of
the European Parliament and Council of 23 April 2009, on the promotion of the use of renewable
energy sources, as well as repealing and amending previous directives. These regulations were
amended a number of times, namely in 2012, 2014 and 2017. It is through these regulations that
Malta’s target of having 10% share of energy from renewable sources by 2020 was established.
These regulations provide a common framework for the promotion of energy from renewable
sources.
The Electricity Market Regulations currently require priority dispatch for electricity generated from
renewable energy sources.1247 This ensures those who invest in renewables sources of energy that
the energy they produce will always have a market available, making it attractive for investors as
they have certainty that any energy generated will be dispatched by the distributor. This principle
was re-assessed by the EU’s Clean Energy Package of 2018 and Malta’s Electricity Market
Regulations may therefore be amended in this respect upon the adoption of the Clean Energy
package into Maltese Law.
One of the aims of these regulations is for the European Commission to monitor Malta’s overall
progress regarding renewable energy policy and observance of its National Renewable Energy
Action Plan (NREAP). This is to be done through the submission of reports after specific
periods.1248
Malta’s National Renewable Energy Action Plan mentions various policies meant to promote and
protect renewable energy infrastructures and production. These take into consideration Malta’s
geographical position, climate, as well as its environmental and spatial constraints. Malta’s dense
population and very small land mass are all appraised; leading to the conclusion that Renewable
Energy Sources (RES) mix should be used, as these sources are usually very land-intensive.
There are two types of renewable energy sources considered in the Action Plan; these being
indigenous renewable energy sources and imported renewable energy sources. Indigenous
renewable energy sources cover electricity, heating and cooling and transport.1249 Indigenous
renewable energy sources falling under electricity generation include micro-wind, energy generated
from waste and PV panel systems. The sources falling under heating and cooling are heat pumps,
solar water heaters and heat generated from waste. Lastly, when it comes to transport, the only
indigenous renewable energy source is biodiesel, produced from animal fats and used cooking oil
generated locally. Indigenous renewable energy sources ensure the country’s security of supply as
they reduce dependence on foreign energy sources while also presenting possibilities for
investment and creating employment. Imported renewable energy sources on the other hand only
consider biomass imports and biofuel.1250
In the original NREAP, the option of wind farms as a renewable energy source was also seriously
considered for Malta. Unfortunately, since the seabed around Malta are very deep and Malta has a
Directive 2009/28/EC 2009.
'Malta’s
Report
under
Directive
2009/28/EC’
<http://www.etipbioenergy.eu/images/Article_22_Malta_en.pdf> accessed 12 February 2019.
1249 The National Renewable Energy Action Plan 2015-2010 (n 27).
1250 Ibid.
1247
1248

(Etipbioenergy.eu)

429

ELSA RENEWABLE ENERGY REPORT

very limited land mass, only a handful of sites were found to be suitable for the installation of wind
farms. An offshore wind farm of considerable size was proposed at Sikka l-Bajda, which was
expected to majorly contribute to the RES target. However, the Planning Authority rejected this
in February 2015 due to various environmental reasons. The other onshore sites considered in Hal
Far and Wied Rini were also dropped due to other concerns such as vicinity to the airport and the
visual and social impact.1251 Due to this, the NREAP focuses on mainly solar power as a renewable
energy source, due to its abundant nature in Malta.
In order to achieve its 2020 goal of increasing the share of energy from renewable sources to 10%,
the Government of Malta has implemented various initiatives aimed at promoting the use of
renewable energy resources. These are mainly: the feed-in Tariffs for PV systems up to 1MWp; a
competitive tendering scheme for PV systems larger than 1MWp; grants towards the installation
of PV systems for domestic use; grants on solar water heaters for domestic use; and a substitution
obligation concerning biofuels on importers of fossil fuel for road transportation purposes.
PV energy systems are considered the most suitable renewable energy sources for the local context
due to Malta’s geography, solar intensity and radiation, being one of the most robust and promising
indigenous energy sources. PV systems are estimated to contribute to 4.7% of the local Renewable
Energy Sources target in 2020, therefore being one of the largest sources of renewable energy in
Malta. The total PV panel capacity has increased greatly in these past few years, mostly due to the
EU approved feed-in tariffs, the ERDF grants, the priority dispatch and the overall decreasing
price of PV technology. The feed-in tariffs for solar PV systems connected to the electricity grid,
regulated by the Feed-in tariffs scheme (Electricity generated from solar PV installations)
Regulations enacted by Legal Notice 422 of 2010, are meant to ensure a reasonable return in
investment as well as avoiding overcompensation.1252 Various EU and ERDF funds were also
allocated to subsidise those investing in PV systems, both for residential sectors and nonresidential sectors. Furthermore, fast track permits for PV systems was also adopted by the
Regulator for Energy and Water Services for smaller systems in order to reduce bureaucracy and
make it more appealing to investors. Additionally, installations with a minimum capacity of 100
MW are funded through a tendering scheme, again meant to encourage investors.
Solar Water Heaters are another renewable energy resource, calculated to contribute 0.92% of the
10% renewable energy goal of 2020. The Government has incentivised these solar systems since
2005 by awarding various grants to households and since 2008 also awarded grants to the nonresidential sector.1253
Another renewable energy resource is energy from waste that has been detailed in the 2014 Waste
Management Plan. Energy recovery from waste is seen as a measure of reducing landfills and
generating energy from an otherwise unusable resource. This method is not considered as part of
the 2020 timeframe, as it would take intensive studies to implement. However, currently there are
gas extraction systems in place at the Ghallis and Zwejra facilities, which are operated by WasteServ
Ltd. Such gas can then be used for the generation of energy. A number of other available options
Ibid.
Ibid.
1253 Ibid.
1251
1252
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exist to derive renewable energy from waste and generate biogas, but although the potential for
these alternatives exist, they have not been implemented yet.1254
Biofuels are another renewable energy resource that can replace conventional fossil fuels. These
are renewable resources, which are biodegradable and non-toxic and eternally emit fewer
greenhouse gases. Since the transport sector in Malta is almost fully dependent on fossil fuels,
biofuels are seen as one of the solutions to the transport situation in Malta. Biofuels include
biodiesel (which was introduced in Malta in 2003), bioethanol and bio-ETBE (which are not
available in Malta), and hydro-treated vegetable oil. The Government has chosen to incentivise
biofuels by incentivising vehicle conversions to auto gas. In general, the Government has focused
more on electro mobility when it comes to transport, as seen below, where it has granted various
incentives since 2008. Concerning the transport sector in general, in 2010, the Government
introduced scrappage schemes, incentivising owners to scrap their older, higher fuel consuming
vehicles and replacing them with newer, less polluting vehicles.1255
Since Malta has an ideal geographical position and solar radiance, the government has mostly
focused on solar energy. The Solar Farm Policy, which was published in October 2017, is aimed
at expanding Malta’s share of renewable energy sources in order to fulfil its 2020 targets. Driven
in part by the drastic reduction in prices of PV panels, this policy is aimed to include the
establishment of communal farms, which will allow those households to invest in harnessing their
energy needs through solar energy from PV panels. This policy is therefore attractive to those
households that do not have access to their own roof but wish to invest in renewable energy, even
more so when one considers the feed-in tariffs and grants in place when in respect to solar
farms.1256
The Solar Farm policy sets out to regulate the types of large-scale PV systems, which will be
allowed in Malta and sets the criteria that the Planning Authority deems appropriate when it comes
to the location and design of the solar farms. The preferred locations include disused landfills,
quarries not located within, partly within or neighbouring Special Areas of Conservation and
Special Protection Areas, and large-scale rooftops in appropriate zones amongst others. The policy
then goes on to define the spaces where proposals for the development of solar farms cannot be
approved. These include Nature 200 sites, valleys, the open countryside and afforested areas
among others.1257 Also included in the policy are design criteria and mitigation measures meant to
prevent any negative impacts on the surrounding area.
Malta has various policies meant to promote renewable energy infrastructures in the transport
sector. These are the National Policy Framework on Alternative Fuels Infrastructure for Transport
in Malta 2018-2030 and the Malta National Electro mobility Action Plan. The National Policy
Framework on Alternative Fuels Infrastructure for Transport in Malta 2018-2030 sets forth a plan
outlining the way forward for the development of alternative fuels when it comes to the area of
transport and the required infrastructure. This framework was created in application of Directive

Ibid.
Ibid.
1256 Planning Authority (n 90).
1257 Ibid.
1254
1255
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2014/94/EU on the deployment of alternative fuels infrastructure that aims to improve the
environmental sustainability of the transport sector. Under Directive 2009/28/EC on the
promotion of the use of energy from renewable sources, as well as the implementing local
Renewable Energy Sources Regulations, Malta has another target of increasing the share of
renewable energy sources in transport to at least 10% of the final consumption of energy in
transport.1258 This is aimed at decreasing the reliance on oil when it comes to the transport sector
and instead promoting alternative energy such as electricity, advanced biofuels, hydrogen and
renewable synthetic fuels. The framework studies the current situation when it comes to transport
in Malta, where it notes that in 2016 the share of renewable energy sources in transport is 5.8%,
while the largest share of fuels is made up of Diesel at 51% and Petrol at 40%.1259 The current state
of the various sources of energy for vehicles was assessed in respect of electricity, liquefied natural
gas, compressed natural gas, hydrogen, liquefied petroleum gas and biofuels.
The framework also mentions different methods through which cleaner and more sustainable
energy sources for transport are to be promoted; in fact, it cites the various action plans currently
in place in Malta. The Malta Transport Master Plan for 2025 sets a further target of requiring 20%
of the vehicle fleet to be made up of non-conventionally fuelled vehicles by 2025, “in order to
reach the EU wide gradual phasing out of ‘conventionally fuelled’ vehicles in urban areas by 50%
in 2030.” The main alternative energy source for transport considered is electricity based, on the
potential to reduce carbon dioxide and the various other environmental advantages. To this end,
a National Electric Vehicle Charging Network was set up, supplying users of electric vehicles with
charging points in several prominent locations around the islands. It is aimed that 590 charging
points will be available by 2020, a goal which would mean an average of one charging point to 8.5
vehicles, which would fulfil the requirement of Directive 2012/27/EU.1260 This is complemented
by the Government offering various subsidies and incentives to individuals, local councils, NGOs
and private companies in order for them to purchase an electric vehicle. These incentives are
mainly subsidising the purchase of electric vehicles, electric quadricycles, pedelecs, electric
motorcycles, electric mopeds and electric tricycles, while concurrently reducing the number of
older vehicles on the road.
The Malta National Electro mobility Action Plan goes into more detail when it comes to electric
vehicles, presenting a three-level plan with a vast a number of projects and incentives meant to
promote the use of battery electric vehicles (BEVs), with the government committing itself to
introduce 5,000 BEVs in Malta by 2020. This plan is aimed at promoting electric vehicles for
private use, as well as for public transport and the transport of goods.1261 On the first level, one
finds how infrastructure will be prepared for the introduction of electric vehicles, measures that
include car charging infrastructure, solar carports and solar car shelters amongst others. On the
first level, one also finds a number of demonstration projects aimed at accelerating BEV
deployment. These include the ‘Adopt an EV Project’ and the ‘Light Rail Project’, for which a
Ministry of Transport, Infrastructure and Capital Projects, ‘National Policy Framework Alternative Fuels
Infrastructure for Transport in Malta 2018-2030’ (February 2018).
1259 Ibid.
1260 Ibid.
1261 Malta National Electromobility Platform, ‘Malta National Electromobility - Action Plan’ (November 2013).
1258
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feasibility study is still being done, amongst others.1262 Throughout these stages, a marketing and
educational campaign will take place in order to promote these new technologies in order for them
to gain the public’s acceptance.
On the second level, one finds a number of government initiatives in order to promote electro
mobility through various incentives such as Vehicle Registration Tax of newly registered new and
used BEVs being reduced to zero and subsidised night charging rates for electric vehicle owners
who do not have charging points at home.1263 On this level, one also has the commitment to
commence the change of the government fleet to electric vehicles.
On the third level, the Government has proposed international cooperation by potentially entering
into a number of cooperation agreements with leading automotive companies and other
multinationals, which specialise in services for electric vehicles, as well as undertaking a number
of demonstration and research and development projects.
As can be seen above, Malta has adopted a great number of policies and legislation in order to
promote and protect renewable energy infrastructures and production. These have been in most
part aimed at fulfilling Malta’s 2020 renewable energy targets; commitments which the EU has
spearheaded in its battle against Climate Change.

1262
1263

Ibid.
Ibid.
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Part 2: Powers and Procedures of Parliament.
65. (1) Subject to the provisions of this Constitution, Parliament
may make laws for the peace, order and good government of
Malta in conformity with full respect for human rights, generally
accepted principles of international law and Malta’s international
and regional obligations in particular those assumed by the treaty
of accession to the European Union signed in Athens on the
16th April, 2003.
Scope.
3. (1) The purpose of these regulations is to introduce the
competitive bidding process as the method to determine the
fixed price per kWh to be paid for electricity generated and sold
to the distribution system operator from approved renewable
energy installations and hence to promote and support the
generation of electricity from renewable energy sources. The
method and amount of support for solar photovoltaic
installations with a kWp capacity lower than 1000kWp shall
continue to be determined administratively. For the purpose of
calculating the 1000kWp threshold, renewable energy
installations with a common point of connection to the
electricity grid shall be considered as one installation.
Permitted development.
3. (1) Development permission is hereby granted for the Classes
of development described in Schedule I, subject to the Sanitary
Regulations, the relevant provisions of the Development
Control Design Policy, Guidance and Standards, the Rural
Policy and Design Guidance and all other relevant approved
plans and policies under the Act, exceptions, conditions,
restrictions, rules, limitations and exclusions. The notification
procedure in article 5(1) and (3) shall be required for the Classes
of development described in Schedule I only where so provided
in the same Schedule I.
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Development
Planning
(Procedure for Applications
and their Determination)
Regulations, S.L. 552.13
2016

Electricity
Regulations,
2011

S.L.

Notification procedure.
5. (1) Where provided in this Order, development shall be
notified to the Authority prior to the commencement of any
work,on the form provided by the Authority. The Authority may
require different forms for different classes of permitted
development and different forms may not require all the
information listed under paragraphs (a) to (h). This form shall
be accompanied by: three copies of all the necessary plans and
elevations; two good-quality colour photographs properly
representative of the site; and other relevant documentation as
provided in this Order or as the Authority may deem necessary,
so that the details submitted to the Authority shall clearly and
correctly identify:
(a) the perit in charge;
(b) the applicant;
(c) the precise location and full extent of the applicant’s
property, and the applicant’s title over the property. Where
considered necessary by the Authority, these shall be confirmed
by a copy of the deed showing the respective title;
(d) the full nature and full extent of the works;
(e) the Class of Schedule I permitting such development;
(f) all previous permits, applications and notifications affecting
the applicant’s property;
(g) any required approval by other relevant public authorities, as
specified in this Order. This shall include an authorisation by the
competent authority, accompanied by a clear site plan (and any
other relevant documents) also stamped and endorsed by the
competent authority and cross-referred to the
authorisation; and
(h) access to the site, indicated
on a location map, if the site does not abut on a public street.
Market Customer protection. Amended by:
545.13, XXXIV. 2014.45;
XXV. 2015.41;
L.N. 29 of 2016.
8. (1) The distribution system operator shall provide to all
household customers universal service, and, where the Minister
deems it appropriate, it shall also provide such universal service
to small enterprises.
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Prevention and Remedying
of Environmental Damage
Regulations, S.L. 549.97
2015

Promotion of Energy from
Renewable
Sources
Regulations, S.L. 545.11
2010

Strategic
Environment
Assessment Regulations, S.L.
549.61 2010
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Scope.
2. The purpose of these regulations is to establish a framework
of environmental liability based on the polluter-pays principle,
to prevent and remedy environmental damage and to implement
the provisions of Directive 2004/35/CE of the European
Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and
remedying of environmental damage.
National overall target.
Amended by:
L.N. 263 of 2017.
3. The share of energy from renewable sources in gross final
consumption of energy in 2020 shall be at least the national
overall target for the share of energy from renewable sources of
10%. For the purpose of compliance with the aforesaid target,
the maximum joint contribution from biofuels and bioliquids
produced from cereal and other starch-rich crops, sugars and oil
crops and from crops grown as main crops primarily for energy
purposes on agricultural land shall be no more than the energy
quantity corresponding to the maximum contribution as set out
in paragraph (d) of regulation 4.
Objectives.
2.(1) The objective of these regulations is to provide for a high
level of protection of the environment and to contribute to the
integration of environmental considerations into the preparation
and adoption of plans and programmes with a view to
promoting sustainable development, by ensuring that, in
accordance with these regulations, a strategic environmental
assessment is carried out of certain plans and programmes which
are likely to have significant effects on the environment.
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1. Does your country have energy and/or environmental strategy policies?
1.1. Introduction
The Netherlands is currently in an energy transition. This means a gradual shift from using fossil
fuels to more renewable energy sources, and to reduce the CO2 emissions. This section explores
the current energy and environmental strategy policies that have been formulated by the Dutch
government. These policy documents all build upon each other and therefore will be discussed
chronologically.

1.2. Long-term agreements on energy efficiency
In 2008 and 2009, the Netherlands Enterprise Agency (Rijksdienst voor Ondernemend Nederland),
commissioned by the Ministry of Economic Affairs and Climate, concluded an agreement with
over 1.000 businesses in 37 sectors on energy savings and CO2-reduction (Meerjarenafspraken energieefficiëntie, MJA3/MEE, “MEE agreement”).1264 The sector organizations, covering these
businesses, make long-term plans for the respective sector. These include obligations on energy
savings, energy management, an energy-efficiency plan and monitoring the results. The
Netherlands Enterprise Agency reports the results of these agreements each year. The Ministry of
Economic Affairs and Climate has concluded specific agreements on energy efficiency that go
beyond the MEE agreement. These cover different types of measures such as residual heat or
more innovative projects and technologies.

1.3. Agreement on Energy for Sustainable Growth
The Agreement on Energy for Sustainable Growth (Energieakkoord, ‘the Energy Agreement’) was
concluded on 6 September 2013 between Dutch (local) governments, employers’ associations and
unions, environmental organisations, financial institutions, NGOs and other stakeholders.1265 The
Energy Agreement is regarded as the first major step for a sustainable future because its ‘life span’
is longer than the four-year terms of government and parliament and thus develops a long-term
vision and policy on energy.1266 There are four overarching objectives to the Energy Agreement:
(1) an average energy efficiency saving of 1.5% per year; (2) a 14% share of renewable energy in
the Dutch total consumption of energy by 2020; (3) 16% share of renewable energy by 2023; and
(4) creating at least 15.000 additional jobs by 2020.1267 The Energy Agreement currently consists

Ministry of Economic Affairs and Climate, ‘Long-term agreements on energy efficiency (LTA3/MEE)’
(Rijksdienst voor Ondernemend Netherland) <https://www.rvo.nl/onderwerpen/duurzaam-ondernemen/energiebesparen/meerjarenafspraken-energie-effici%C3%ABntie-0> accessed 7 April 2019.
1265 Sociaal Economische Raad, ‘Energieakkoord voor duurzame groei’ (Sociaal Economische Raad)
<https://www.energieakkoordser.nl/energieakkoord.aspx?fbclid=IwAR1sbWfggUIjIgqRbBsNwPZzdiQaj9B8gxBfkOH_i8DzfgNDK73-jLInDg> accessed 7 April 2019.
1266 Sociaal Economische Raad, ‘The Agreement on Energy for Sustainable Growth: a policy in practice’ (SociaalEconomische Raad, 2015) 5.
1267 ibid 1.
1264
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of twelve pillars1268 with each their own objectives and approach. These cover the different areas
of energy, such as energy saving and scaling-up the renewable energy production but also
employment and economic growth. For each of these pillars, the Energy Agreement provides for
concrete measures that should be undertaken to reach the set objectives. One example is the
scaling up of wind energy on land to 6.000 MW (54 PJ) in 2020, and to 4450 MW in 2023 for wind
energy on sea.1269

1.4. Energy Report: Transition to Sustainability
The Energy Report (Energierapport, ‘the Report’) was published in January 2016 by the Ministry of
Economic Affairs.1270 This report provides a comprehensive overview for the future energy supply
for the Netherlands that focuses on a transition to renewable energy. This report serves as a
guideline for the energy transition in 2050 and further develops how to reach goals set by the
aforementioned Energy Agreement in 2020 and 2023.1271 This transition is based on three key
points: (1) CO2-reduction; (2) seizing the business opportunities of the energy transition; and (3)
integrating energy in spatial policy.1272 The main challenge according to this report is reducing CO2
emissions, which also follows from international and European obligations. The goal is zero CO2
by 2050, meaning a reduction of 80-95% at a European level, thus adhering to the European
obligations.1273 There are seven features of the energy transition. First, the energy transition
requires active participation on different geographical levels.1274 Secondly, considering zero CO2
options, such as energy saving, wind, water, solar panels, biomass, carbon capture system (CCS),
natural gas, and nuclear technologies.1275 Other features that have to be considered are working on
flexible markets and infrastructures, investing in innovation, incorporating energy in spatial policy,
a risk approach without overregulating and establishing clear roles for all the actors involved.1276
Two important aspects of the Energy Report is that no new coal-fired power plants will be built
and that the existing ones will gradually be closed throughout the years.1277 A legislative proposal
to ban coal-fired power plants (Wet verbod op kolen bij elektriciteitsproductie) has already been submitted,
but has not yet been debated in Parliament.1278 In addition, the government does not see the need
for new nuclear power plants, but rather that the reduction goals can be achieved by other means.
However, this could be different in more favourable market conditions, possibly from 2023-

Sociaal Economische Raad, ‘Energy agreement for sustainable growth: domains’ (Sociaal Economische Raad)
<https://www.energieakkoordser.nl/domeinen-energieakkoord.aspx> accessed 7 April 2019.
1269 Sociaal Economische Raad (n 1) 31-33.
1270 Ministerie van Economische Zaken, ‘Energierapport Transitie naar Duurzaam’ (Ministerie van Economische
Zaken, January 2016).
1271 ibid 19.
1272 ibid 5.
1273 ibid 19.
1274 ibid 29.
1275 ibid 34-35.
1276 ibid 28.
1277 ibid 126.
1278 ‘Prohibition of coal in electricity production’ (Overheid.nl )<https://www.internetconsultatie.nl/kolencentrales>
accessed 7 April 2019
1268
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2025.1279 A major discussion in Dutch society is the use of natural gas and the gas extraction
coupled with earthquakes in the province of Groningen. This report does consider natural gas as
an option to reduce CO2 but emphasises securing safety for citizens in Groningen and making the
detrimental effects more visible.1280

1.5. Energy Agenda: To a Zero CO2 Energy Supply
The Energy Report was followed by the Energy Agenda (Energieagenda, ‘the Agenda’) in December
2016, published by the Ministry of Economic Affairs.1281 The Agenda is an elaboration of the
Energy Report. The Agenda aims to portray a clear and ambitious perspective for 2030 and 2050,
with its main goal being the reduction of CO2 emissions.1282 According to the Agenda, this is the
most cost-effective way to reach the Paris Agreement goals.1283 To reach this goal, energy savings
and more investments in renewable energy are needed. The overarching themes of the Agenda
follow those from the Report, being CO2-reduction, governance, spatial policy, innovation, and
financing.1284 The Agenda works out the transition measures for four functionalities: power and
light, space heating, industrial heating, and transport.1285 All the measures can be summarised as
focussing on preventing CO2-emissions and energy saving. Two specific renewable energy sources
are frequently discussed throughout the Agenda: wind energy on sea and CCS-networks. The
Agenda also focuses on stimulating local energy production and thereby considering tax reductions
to make these options more attractive.

1.6. Coalition Agreement 2017-2021: Confidence in the Future
In 2017, a new government was elected in the Netherlands. As all governments do, the governing
parties concluded a coalition agreement (regeerakkoord) to indicate their policy intentions.1286 The
coalition agreement contains a separate chapter on energy and environmental policy called ‘The
Netherlands becomes sustainable’. This chapter acknowledges the importance of the Paris
Agreement to limit climate change to 2°C but aiming for max. 1.5°C. The government intends to
strive for a CO2 reduction of 49% in 2030.1287 To be able to achieve this goal, a national climate
and energy agreement will be concluded with the industrial sectors to provide more security on
what goals have to be achieved in the long run.1288 Short-term measures include greening taxes,
having more plots on sea for wind energy, and introducing a minimum price for CO2 for the
electricity sector. Again, one of the main aspects of the energy and environmental policy is the

1279 Ministerie van Economische Zaken, ‘Energierapport Transitie naar Duurzaam’ (Ministerie van Economische
Zaken, January 2016).
1280 ibid 69, 128-130.
1281 Ministerie van Economische Zaken, ‘Energieagenda Naar een CO2-arme energievoorziening’ (Ministerie van
Economische Zaken, December 2016).
1282 ibid 5.
1283 ibid 6.
1284 ibid 17.
1285 ibid 18.
1286 VVD, CDA, D66 and Christenunie, ‘Vertrouwen in de Toekomst: Regeerakooord 2017-2012’ (October 2017).
1287 ibid 37.
1288 ibid.
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energy transition.1289 One measure that is included in the Coalition Agreement is the broadening
of the Renewable Energy Production Incentive Scheme (SDE+) to include new technologies of
CO2 emissions reduction, inter alia, CCS.1290 In addition, other types of taxes are discussed in the
Coalition Agreement, to have a larger budget available.

1.7. Climate Agreement
As already announced in the Coalition Agreement, a draft of the Climate Agreement
(Klimaatakkoord) was published on 21 December 2018.1291 The main goal of the Climate Agreement
focuses is the CO2-reduction of at least 49% by 2030. The Climate Law (Klimaatwet), which is
currently being debated at the Senate, will be the framework for the Climate Agreement. The
Climate Agreement sets goals for five sectors.
 The first sector is the built environment, which involves a transformation of 8 million
building that are predominantly heated by natural gas, to well-isolated buildings. The aim
is to shift away from natural gas to more sustainable heat from electricity sources.
Following from this, the obligation to connect buildings to natural gas will be annulled.1292
 The second sector is transportation, which also means a shift from gas to electricity and
hydrogen.
 The third sector is the industry, which does not merely focus on CO2 reduction but also
on CCS.1293
 The fourth sector is agriculture, with a separate policy for livestock farming.1294
 The fifth, and last, sector is electricity. The Climate Agreement, again, emphasises the
necessity of the energy transition and thus replacing the current fossil fuel sources with
renewable ones. The electricity market, thus, has to change to make these renewable
sources more attractive and possible. These would involve, as also mentioned in all the
aforementioned policy documents, wind energy on sea and land, and solar panels. This
requires new rules for the electricity market, as well as establishing a reliable transport
network.1295

2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Introduction
Energy sources can be split into primary and secondary sources. The former includes fossil fuels
(natural gas, coal, and petroleum), nuclear energy and renewable sources of energy. It is primary

ibid.
ibid 38-39.
1291 Klimaatberaad, ‘Ontwerp van het Klimaatakkoord’ (Sociaal-Economische Raad, December 2018).
1292 ibid 24.
1293 ibid 49.
1294 ibid 91, 104.
1295 ibid 149-173.
1289
1290
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because it is extracted directly from natural sources.1296 Besides regular ways of energy production,
countries can also produce power from renewable energy. Renewable energy includes solar,
thermal, photovoltaics, hydro, bioenergy, tidal, wave, geothermal and wind energy.1297 The
secondary energy source is electricity, as it is obtained from primary energy sources and is a result
of it undergoing a transformation process.1298 Thus, an energy producing country has the
infrastructure and the natural resources to produce energy of various types.
On the other hand, a country’s energy consumption is the amount of energy used in that country
in different sectors i.e. forestry, commercial, transport, etc.1299 The world’s top 10 energy
consuming countries are responsible for over 60% of the primary energy consumption of the
world. Amongst them are countries such as China, the United States, Germany, India, Russia,
Canada and France.1300
An energy-transiting jurisdiction is one through which territory various types of energy pass. It is
generally the case because of their geographical location or necessary infrastructure.1301 Transit
countries are of importance in matters of energy security. A prime example is the case of Ukraine,
which serves as a transit jurisdiction for the gas exported into the European Union (EU) from
Russia. Since the EU is highly dependent on energy producing countries, it is important that it
diversify its energy sources. A conflict in any of the regions of transit can have both a
microeconomic impact, affecting the lives of European citizens, as well as a macroeconomic
impact, on the national level.1302 Hence, it is fair to acknowledge the importance of transiting
countries. Those are the jurisdictions allowing energy producing countries to export the energy
into energy consuming countries, subsequently enabling the citizens/residents of that country to
enjoy their day-to-day lives.

2.2. Description of main energy sources and the balance between renewable and
non-renewable sources
The Netherlands does not appear in the global top countries in energy production or the top
countries in energy consumption.1303 It has a Transmission System Operation (TSO) and eight
Distribution Service Operators (DSO). It also has more than 25 electricity producers and 35

'Shedding Light On Energy On The EU: What Kind Of Energy Do We Consume In The EU?' (Shedding light
on energy on the EU, 2019) <https://ec.europa.eu/eurostat/cache/infographs/energy/bloc-3a.html> accessed 9
February 2019.
1297 Godfrey Boyle, Renewable Energy (Oxford University Press 2004) 456.
1298
‘Energy
Explained’
(U.S.
Energy
Information
Administration)
<https://www.eia.gov/energyexplained/?page=us_energy_home> accessed 9 February 2019.
1299
'Definition
of
energy
consumption'
(Collinsdictionary)
<https://www.collinsdictionary.com/dictionary/english/energy-consumption> accessed 9 February 2019.
1300 Hydrocarbons Technology, 'Energy Gluttons – The World’S Top 10 Energy Consumers' (HydroCarbons
Technology, 2014) <https://www.hydrocarbons-technology.com/features/featureenergy-gluttons-the-worlds-top10-energy-consumers-4433940/> accessed 9 February 2019.
1301 International Energy Agency, 'Energy Policies Of IEA Countries' (OECD/IEA 2009) p. 17.
1302 Fatri Morina and Përparim Fuga, 'THE IMPORTANCE OF TRANSIT COUNTRIES IN ENSURING EU
ENERGY SECURITY: THE CASE OF UKRAINE' (2015) 3 International Journal of Academic Research and
Reflection 72.
1303 'Top Energy Producers And Consumers, 2006' (InfoPlease) <https://www.infoplease.com/sciencehealth/energy/top-energy-producers-and-consumers> accessed 9 February 2019.
1296
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electricity retailers. According to Dutch law, ownership unbundling is required for both
distribution and transmission. There are only a few companies that dominate the distribution,
production and supply.1304 Energy sources of the Netherlands include both renewable and nonrenewable sources of which fossil fuels represent 83% of electricity production, 64% of which
come from natural gas. The electricity capacity from renewable energy constitutes only 10% of
which more than 80% comes from wind.1305 Solar, nuclear and hydro energy do not play a major
role in generating renewable energy.1306 The low percentage of renewable energy electricity capacity
is partly because of a lack of onshore wind, solar usage and large-scale hydro generation.1307
The main energy sources include: (i) nuclear energy accounting for 10% of electricity used. At
present, the government did not issue any plans on building more nuclear power plants; (ii) the oil
and gas industry, the extraction rate of which will be halved in the next five years because the
government has decided to abstain from gas extraction in the Groningen field. The government
also plans to cut the demand for Groningen gas by building a nitrogen plant that will convert the
imported gas into fuel, due to gas powering 90% of Dutch houses. Domestic gas production is
securing the Netherlands a strong position in European gas markets. Even though the domestic
production is in decline, the strategy in this area is centred on maintaining the long-term potential
of the gas industry. Moreover, there are efforts to diversify gas imports in order to enhance energy
security since most imports arise from Russia and Norway;1308 (iii) the Netherlands implementing
the EU Directive on biofuels.1309 This is done through a gradual increase of the energy that stems
from renewable sources and electricity for road transport. The concept behind it is that by making
biofuels a viable energy source, it will enhance confidence in this type of energy source. In turn, it
will help achieve the target set by the EU i.e. 10% share of biofuels in the transport sector by 2020;
(iv) the percentage of the average annual electricity demand provided by onshore wind energy is
about 9.6%. It is estimated that by 2020, the onshore wind capacity should double compared to
2015; (v) currently in the Netherlands, there are six off shore wind farms. This is a booming
renewable energy sector as the Netherlands has issued a subsidy-free tender for companies able to
fund the project, which were able to participate to keep costs to a minimum in the period of
transition to more renewable energy; and lastly (vi) solar energy, for which the government has
planned to build an offshore solar power farm that is expected to provide energy to the Dutch
mainland by 2021.1310

'Netherlands - Energy' (Export.gov, 2018) <https://www.export.gov/article?id=Netherlands-Energy> accessed
9 February 2019.
1305 Deloitte, 'European Energy Market Reform' (Deloitte Conseil, 2015).
1306 'Netherlands - Energy' (Export.gov, 2018) <https://www.export.gov/article?id=Netherlands-Energy> accessed
9 February 2019.
1307 Ibid.
1308 International Energy Agency, 'Energy Policies Of IEA Countries' (OECD/IEA 2009) p. 52.
1309 Directive 2009/28/EC of the European Parliament and of the Council on the promotion of the use of energy
from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC [2009]
OJ L140/16.
1310 'Netherlands - Energy' (Export.gov, 2018) <https://www.export.gov/article?id=Netherlands-Energy> accessed
9 February 2019.
1304
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Besides being an energy producing and consuming jurisdiction, the Netherlands is also a transit
point and trade hub, mainly for oil, electricity and natural gas, due to its geographical position.1311
As mentioned in the previous paragraphs, it is crucial that the EU diversifies the countries from
which energy supply comes from, the reason being energy security. One of the most important
and advanced projects is the Europe (GATE) consortium led by Gas Access at the Port of
Rotterdam. Moreover, the Balgzand and Bacton Pipeline (BBL) between the Netherlands and the
United Kingdom could potentially supply the UK with Russian gas. This is a clear illustration of
the desire to preserve the Dutch gas network, since it can slowly transform from an exporter to a
transit and trade pipeline system.1312
The Dutch government is striving to set goals and implement policies that will position the country
amongst the top in the sector of renewable energy. It has set the target of 20% of total energy
supply in the energy mix to originate from renewables by 2020.1313 In 2013, the Energy Agreement
for Sustainable Growth was passed.1314 It had the following aims: firstly, it strived to reduce final
energy consumption by an average of 1.5% per year and secondly, the target for renewable energy
final consumption is that it must be 14% by 2020.1315 Moreover, the Council for the Environment
and Infrastructure of the Netherlands (Rli) has published a document with recommendations
called ‘CO2–free nation: towards a renewable energy supply in 2050’ (Rijk zonder CO2, naar een
duurzame energievoorziening in 2050).1316 It proves to be challenging for a country transitioning to a
renewable energy production; activities based on fossil fuels will need to be gradually changed in
favour of renewable alternatives.1317

2.3. The most dominant stage of the energy supply in the Netherlands
An energy supply chain will be composed by the following three elements: (i) the energy
commodity: electricity generation at power plants or production of natural gas; (ii) network
services: the transportation of the energy from their place of production to the end user and the
supply and metering of the energy to the premises of the end user; and (iii) retail services: which
includes the billing of the end users.1318
In the EU, the Netherlands is the biggest producer of natural gas.1319 It is a transit country for oil
and gas and possesses the infrastructure necessary to store oil for Northwestern Europe, which
ensures security of supply in the region.1320 Thus, the most dominant stage of energy supply in the
Netherlands is gas production. It is important to stress that this will see a decline in the future,
International Energy Agency, 'Energy Policies Of IEA Countries' (OECD/IEA 2009) p. 17.
Ibid 52.
1313 Ibid 109.
1314 Sociaal Economische Raad, ‘The Agreement on Energy for Sustainable Growth: a policy in practice’ (SociaalEconomische Raad, 2015).
1315 Deloitte, 'European Energy Market Reform Country profile: Netherlands' (Deloitte Conseil 2015).
1316 Raad voor de leefomgeving en infrastructuur, 'Rijk Zonder CO2, Naar Een Duurzame Energievoorziening In
2050' (Publicatie Rli, September 2015).
1317 Ministry of Economic Affairs of the Netherlands, 'Energy Report Transition to sustainable energy' (Ministry of
Economic Affairs 2016) 16.
1318'The
Energy Supply Chain’ (EnergyEXchange ) <https://www.eex.gov.au/large-energy-users/energymanagement/energy-procurement/energy-pricing/the-energy-supply-chain> accessed 9 February 2019.
1319 Commission, 'EU Energy Markets In 2014 (Report)’ COM(2014) 634 final.
1320 International Energy Agency, 'Energy Policies Of IEA Countries' (OECD/IEA 2009) p. 84.
1311
1312
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because of the cession of activities in the Groningen field, as mentioned in the previous
paragraphs. However, the Netherlands has produced around 3 trillion cubic meters (tcm) of natural
gas since the 1950s. It has been estimated in 2008 that the remaining gas resources are 1 390 billion
cubic meters (bcm). Most of it, over 1000 bcm, in the Groningen accumulation, 117 bcm in
different onshore accumulations and 198 bcm found on the continental shelf. The Netherlands
also produces two types of natural gas: either with high calorific value1321 or with low calorific
value. These must be transported on different networks.1322
We can conclude that the Netherlands has a strong position in natural gas production. Thus, it is
mainly an energy-producing jurisdiction. However, it is also a jurisdiction that consumes energy
and is currently a transiting one, as well as planning to expand its position as a transitory
jurisdiction. Considering the current developments, it is most likely that the position of the
Netherlands as an energy transitory jurisdiction will be stronger in the future.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
3.1. Introduction
Apart from European and domestic law, International Energy Treaties and other relevant
international arrangements have a certain influence on the domestic energy sector while providing
the possibility to regulate cross-border energy policies. They seek to improve international
cooperation and globalise the energy market. The relation between International Law and Dutch
national law is one of a monistic nature, where national law is regarded as hierarchically inferior to
international law.1323 This suggests that any international treaties or agreements the Netherlands
are party to have significant relevance and value to the national legal order. This is especially when
it concerns environmental affairs since there is a number of developments and discussions
nationwide surrounding the adaptation to climate change.

3.2. The Netherlands as a party to International Energy Treaties.
Primarily, international multilateral agreements on trade and investments predominate the
international energy market, since it covers trade in energy goods and services. However, there are
some agreements specifically dedicated to international energy policies. These will be listed below,
as well as their legal status from a domestic law perspective.

3.2.1. The Energy Charter Treaty (ECT)
The Energy Charter Treaty is the only international treaty specifically dedicated to all forms of
energy. It is a successor of the European Energy Charter, which was a result of a proposal at a
'Fuel Calorific Values' (CNG Europe) <http://cngeurope.com/fuel-calorific-values/> accessed 9 February 2019.
International Energy Agency, 'Energy Policies Of IEA Countries' (OECD/IEA 2009) p. 58.
1323 HR 29 November 1920, ECLI:NL:HR:1920:242, art. 94 the Constitution of the Kingdom of the Netherlands.
1321
1322
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European Council meeting by the Dutch Prime Minister in 1990. Its main objective was the
integration of the European energy market. Western European states wanted to minimise their
dependence on the Middle East and were in need of energy resources originating from other
regions. Eastern states of the Former Soviet Union wanted to attract investors for their abundance
of energy resources.1324 Three years later, this new consolidated version, the ECT, was signed in
Lisbon and ratified by the Netherlands in 1997. Together with this treaty, the Protocol on Energy
Efficiency and Related Environmental Aspects (PEEREA) was also signed requiring its
participating states to formulate clear national policy aims for improving energy efficiency and
reducing negative environmental impact.1325 The purpose of the ECT is to establish a legal
framework in order to promote long-term cooperation in the energy field, in accordance with the
objectives and principles of the Charter.1326 These are, amongst others, to establish a nondiscriminatory energy market, protect foreign direct investment and improve energy efficiency.1327
During the ratification period, the Dutch Secretary of Economic Affairs affirmed the importance
of the treaty in a letter to parliament, primarily because it would strengthen the protection of Dutch
investors in foreign energy markets.1328 Today, due to a number of controversies throughout the
years, some may regard the ECT as less favourable. The rights and protections given by the treaty
can be enforced through an ISDS-procedure, an Investor-State Dispute Settlement, through which
investors are able to prosecute participating states directly for alleged discriminatory practices in
international tribunals.1329 In a research paper published by the Corporate Europe Observatory,
the ECT is accused of giving corporations the power to obstruct the transition towards renewable
energy, because of the threat of lawsuits that can result in high sums of compensation for
government actions that, directly or indirectly, damage their investments.1330 So far, a claim has not
yet been made against the Netherlands. However, Dutch shell companies owned by international
actors have been utilised to sue other states and make up for approximately 20 per cent of all
claims made under the ECT.1331 The Secretary of Climate and Economic Affairs has affirmed that,
despite the use of Dutch shell companies not being harmful to the Netherlands nor its taxpayers,
it is nevertheless an undesirable outcome of being a party to the treaty.1332 Due to the risk of large
investment companies possibly obstructing new legislation on domestic energy policies, a
parliamentary motion was proposed. It requested the administration to revise the ECT to ensure
that it will not hinder such new policies.1333 The Secretary has responded, stating that renegotiations
Robert De Bauw, ‘Government promotion of markets: The European Energy Charter’ [1992] 20(5) Energy Policy
430-432.
1325 Rafael Leal-Arcas, Commentary on The Energy Charter Treaty (Edward Elgar Publishing 2018) 44.
1326 The Energy Charter Treaty, 17 Dec. 1994, 2080 U.N.T.S. 95 (1994), entered into force Apr. 1998, Art 2.
1327 Guide to the Energy Charter Treaty.
1328 Kamerstukken II 1994/95, 21 501-14, nr. 25.
1329 FTM, ‘De dreiging van het Energy Charter Treaty: miljardenclaims remmen klimaatbeleid’ (Follow the Money, 17
June 2018) <https://www.ftm.nl/artikelen/ect-miljardenclaims-remmen-klimaatbeleid> accessed 5 February 2019
1330 Pia Eberhardt, Cecilia Olivet and Lavinia Steinfort, ‘One Treaty to Rule Them All: The ever-expanding Energy
Charter Treaty and the power it gives corporations to halt the Energy Transition’ (Corporate Europe Observatory
(CEO) and the Transnational Institute (TNI), 2019).
1331 Roeline Knottnerus and others, ‘50 Jaar ISDS. Een mondiaal machtsmiddel voor multinationals gecreëerd en groot
gemaakt door Nederland’ (TNI, 2018).
1332 Aanhangsel Handelingen II 2017/18, 2750.
1333 Kamerstukken II 2014/15, 34 300 XVII.
1324
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by the Energy Charter Secretariat will take place in 2019, where procedural matters will be
discussed as well. The Netherlands will then plead for a provision, which regulates and guarantees
the right of governments to serve the public interest through environmental and energy-related
policies.1334

3.2.2. The International Energy Charter (IEC)
The International Energy Charter, signed in The Hague on 20-21 May 2015, is a non-legally
binding declaration of political intention. It strives to expand the geographical scope of the ECT
and reflects its original principles, while simultaneously including today’s challenges surrounding
energy security and sustainability.1335 The Dutch Foreign Secretary stated during the conference
that the misuse of the supply of oil and gas as political advantage must be avoided at all times.
Alongside that, the new charter was regarded to have a positive influence on the economy, since
it would stimulate new business opportunities for Dutch entrepreneurs in the renewable energy
market.1336

3.2.3. Statute of the International Renewable Energy Agency (IRENA)
The IRENA Statute was created in January 2009 and counts 147 Member States party to it, as well
as the European Union. The Statute brought into life the International Renewable Energy Agency,
which aspires to assist Member States in defining their strategy concerning all fields of renewable
energies and to be the global voice for renewable energy.1337 IRENA has formed a cooperative
partnership with the Energy Research Centre of the Netherlands (ECN) in order to aid and advise
one another on research and realisation of the transition towards renewable energy.1338

3.3. The Netherlands as a party to other relevant International agreements
The Netherlands actively participates in other international agreements that focus on climate and
environmental affairs. All the agreements named below prioritise the reduction of greenhouse gas
emissions and acknowledge that there is an issue of global warming which is primarily caused by
CO2-emissions. These emissions are, for a large part, caused by the burning of coal, natural gas
and oil for electricity and heat, therefore, these international agreements promote the transition
towards renewable energy, resulting in them having direct effects on national energy law and
policies.

Handelingen II 2018/19, 17, item 9, p. 32 Debat Kabinetsappreciatie Hoofdlijnen Klimaatakkoord.
Daria Nochevnik, ‘The Road from the European to the International Energy Charter’ (Elektormagazine, 11 May
2015) <https://www.elektormagazine.com/news/the-road-from-the-european-to-the-international-energy-charter>
accessed 6 February 2019.
1336 Europa nu, 'Nieuwe internationale afspraken vervangen Europees Energiehandvest uit 1991' (Europa Nu, 20 May
2015)
<https://www.europanu.nl/id/vju2kkq3ndyz/nieuws/nieuwe_internationale_afspraken?ctx=vh6ukzb3nnt0&s0e=
vhdubxdwqrzw> accessed 6 February 2019.
1337 IRENA Press Release, 2010.
1338 IRENA, 'MOU with ECN expands IRENA’s global partnership network' (Irenaorg, 24 July 2012)
<https://www.irena.org/newsroom/articles/2012/Jul/MOU-with-ECN-expands-IRENAs-global-partnershipnetwork> accessed 6 February 2019.
1334
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3.3.1. The United Nations Framework Convention on Climate Change (UNFCCC)
The UNFCCC is an international environmental treaty adopted in 1992 in Rio de Janeiro. Its main
objective is to stabilise greenhouse gas concentrations in the atmosphere in order to prevent
dangerous interference with the climate system.1339 Other than the ECT, it does not know any
enforcement mechanisms and contains non-legally binding limits on greenhouse gas emissions per
member state. The parties to the convention meet annually in the Conferences of the Parties
(COP) where progress and developments regarding climate change are discussed.1340

3.3.2. The Kyoto Protocol
In 1997, during the COP in Japan, the Kyoto Protocol was established; an extension of the
UNFCCC, which entailed a legally binding obligation for States to reduce greenhouse gas
emissions from 2008 to 2012.1341 It was signed by the Netherlands on April the 29th, 1998 and
ratified on May the 31st in 2002. The EU had to reduce their average yearly emission by 8%, after
which, it decided the emission allowance per Member State, which resulted in an emissionreduction target of 6% for the Netherlands. In 2010, the Netherlands realised a 4% emission
reduction. Afterwards, the Kyoto Protocol was extended to 2020 during the 2012 Climate
Conference in Doha, where it was decided the EU had to reduce its emissions by 20%.1342

3.3.3. The Paris Agreement
In 2015, the Paris Agreement was adopted, an international climate agreement. In short, it aspires
to reduce the greenhouse gas emissions by 20% in 2020, and eventually by 80-95% in 2050,
compared to the emissions of 1990. The Paris Agreement has been of significant influence and
serves as a guideline for current and future European and domestic energy policies. For the past
few years, it has been the centre of discussion in national politics, with some saying the required
reductions are not happening fast enough, and others being sceptical about climate change
altogether.1343 It even led to a successful claim by a national environmental organisation, accusing
the State of a wrongful act by not taking sufficient action and failing to fulfil the obligations made
under the Paris Agreement.1344

United Nations Framework Convention on Climate Change (New York, 9 May 1992) 1771 U.N.T.S. 107, 31 I.L.M
849 (1992) entered into force 21 Mar. 1994. Art 2.
1340 Ailsa Ceri Warnock, 'The Climate Change Regime: Efficacy, Compliance and Enforcement' [2004] 8(1) New
Zealand Journal of Environmental Law 99-135.
1341 Christoph Böhringer and the Centre for European Economic Research, ‘The Kyoto Protocol: A review and
perspectives’ [2003] 19(3) Oxford Review of Economic Policy 451-466.
1342 Centraal Bureau voor de Statistiek, 'Nederland en de Kyoto-doelstelling' (Centraal Bureau voor de Statistiek, 24
January 2013) <https://www.cbs.nl/nl-nl/achtergrond/2013/04/nederland-en-de-kyoto-doelstelling> accessed 7
February 2019.
1343 De Volkskrant, 'Hoe het klimaatdebat de VVD (en daarmee Rutte III) verdeelde' (De Volkskrant, 5 February
2019)
<https://www.volkskrant.nl/nieuws-achtergrond/hoe-het-klimaatdebat-de-vvd-en-daarmee-rutte-IIIverdeelde> accessed 7 February 2019.
1344 Gerechtshof Den Haag 9 november 2018, ECLI:NL:GHDHA:2018:2591.
1339
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3.3.4. COP Katowice
The most recent climate summit took place in Katowice at the end of 2018. One of its main goals
was to adopt a ‘rulebook’ on the Paris Agreement. The 196 participating countries succeeded in
deciding on a regulatory framework where concrete rules and commitments were made to ensure
parties living up to the promises made. Aside from that, its focus was to renew and raise the
ambitions, due to the compromises made during the Paris Agreement seem to have fallen short,
given the latest scientific discoveries surrounding climate change.1345 The Dutch Secretary of
Climate and Economic Affairs was pleased with the results of the conference since the formulated
goals are now put into practice. The collaboration with neighbouring countries is further believed
to be necessary; if the Netherlands were to take measures individually, production companies
would simply move to nearby states, resulting in the ineffective measures taken negatively affecting
the national economy.1346

4. If your country is a Member State of the European Union, please provide a
concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
4.1. Energy Directives
4.1.1. Directive 2012/27/EU
Directive 2012/27/EU established a common framework for the promotion of energy efficiency
within the European Union. The Directive set an original target for energy efficiency at 20% by
2020.1347 Directive EU/2018/2002 amends this Directive; however, this Directive will later be
available in a consolidated version of Directive 2012/27/EU. The transposition deadline of this
Directive into National Law was June 5, 2014.1348
Dutch legislation has several instruments that implement the provisions of Directive 2012/27/EU.
This legislation includes a temporary arrangement for implementing Article 8 and 14 of Directive
2012/27/EU (Tijdelijke regeling implementatie artikelen 8 en 14 Richtlijn energie-efficiëntie). 1349
Article 8 Directive 2012/27/EU refers to energy audits and energy management systems, and
Article 14 refers to promotion of efficiency in heating and cooling. The provisions under the
Tijdelijke regeling implementatie artikelen 8 en 14 Richtlijn energie-efficiëntie are in line with the
Ben van Raaij, ‘Komt de klimaattop in Katowice te vroeg of te laat?’ (De Volkskrant, 27 November 2018)
<https://www.volkskrant.nl/nieuws-achtergrond/komt-de-klimaattop-in-katowice-te-vroeg-of-te-laat~bfaa8d61/> accessed 6 February 2019.
1346 Ministerie van Economische Zaken en Klimaat, ‘COP 24 | Minister Wiebes blikt vooruit op klimaattop’ (youtube,
10 December 2018) <https://www.youtube.com/watch?v=r-jHKU1_pYk> accessed 8 February 2019.
1347 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency,
amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC [2012]
OJ L315 Preamble 13.
1348 Commission, ‘EVALUATION of Articles 6 and 7 of the Energy Efficiency Directive (2012/27/EU)’ (staff
working document) SWD (2016) 402 final.
1349 Overheid.nl, ‘Tijdelijke regeling implementatie artikelen 8 en 14 Richtlijn energie-efficiëntie’ (overheid.nl, 2015)
<https://wetten.overheid.nl/BWBR0036841/2017-07-01> accessed 7 April 2019.
1345
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provisions of the Directive. For example the cost-benefit analysis of thermal input exceeding 20
MW of Article 14(5)(b) of the Directive is correctly represented in Article 4(1)(b) of the Dutch
implementation. Concerning Article 8 of the Directive, the tijdelijke regeling implementatie
artikelen 8 en 14 Richtlijn energie-efficiëntie, ensures that this provision is fully implemented into
National law.
For specific provisions of the Directive, the Netherlands have decided to take their own path in
implementation. This refers specifically to Article 5 of the Directive, which requires the Member
States to renovate 3% of the floor area of government buildings, unless an alternative approach is
agreed upon. The Netherlands has indeed chosen to follow such an alternative approach.1350
Dutch legislation also includes a Decision on remotely readable measuring devices (Besluit op
afstand uitleesbare meetinrichtingen).1351 This decision provides for easy access for customers to
the information of gas, electricity etc. The provisions are in line with the requirements under the
Directive.

4.1.2. Directive 2010/31/EU
Directive 2010/31/EU gives consumers the possibility to make choices helping them save both
money and energy. Furthermore, it required a certain energy efficiency of buildings, in order for
them to consume less energy.1352 Directive EU/2018/844 amends Directive 2010/31/EU and
therefore its transposition deadline of March 2020 applies. 1353
This Directive is implemented into Dutch National law in several ways. For example through the
Building Decree 2012 (Bouwbesluit 2012). The Building Decree 2012 lays down construction, use,
and demolition requirements for buildings.1354 The Building Decree 2012 implements general
provisions on the technical building regulations from the viewpoints of health, usability, safety and
environment (Chapter 2-5). Thus, these provisions are in line with the general aim of the Directive
as laid out in Preamble 26. Other legislation exists to cover other areas of the Directive, such as
the Regulation Building Decree 2012 (Regeling bouwbesluit 2012). This national law helps further
implementing the Directive into Dutch national law by creating further requirements for
construction works. 1355 For example, Article 3.5 expands on the requirements for a carbon dioxide
meter, in order to facilitate the completion of the aims of the Directive (for example preamble 17
for consumption of carbon dioxide and the aim of zero-energy buildings).

Concerted Action Energy Efficiency Directive, ‘EED implementation in the The Netherlands’ (2016) 8.
Overheid.nl,
‘Besluit
op
afstand
uitleesbare
meetinrichtingen’
(Overheid.nl
2011)
<https://wetten.overheid.nl/BWBR0030605/2018-07-28#Hoofdstuk5> accessed 7 April 2019.
1352
European
Commission,
‘Energy
Performance
of
Buildings’
(Europa)
<https://ec.europa.eu/energy/en/topics/energy-efficiency/buildings> accessed 7 April 2019.
1353 EuroACE, ‘Energy Performance of Buildings Directive (EPBD)’ (EuroACE) <https://euroace.org/euroacepositions/energy-performance-buildings-directive-epbd/> accessed 6 April 2019.
1354 Overheid.nl, ‘Bouwbesluit 2012’ (Overheid.nl 2011) <https://wetten.overheid.nl/BWBR0030461/2018-11-03>
accessed 5 April 2019.
1355 Overheid.nl, ‘Regeling Bouwbesluit 2012’ (Overheid.nl 2011) <https://wetten.overheid.nl/BWBR0031022/201901-01> accessed 5 April 2019.
1350
1351
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Additional legislation exists such as the Energy Performance on Buildings Decree (Besluit
energieprestatie gebouwen). 1356 This law includes further requirements to ensure the correct
implementation of the Directive, and covers for example more specific rules on the inspection of
air conditioning systems (Article 3(1)(a)).
The Dutch national laws concerning the implementation of Directive 2010/31/EU does not have
to be completed until the deadline of March 2020, thus any gaps that can result in non-conformity
with EU law still have the possibility of being filled. For now, the national legislation mentioned
above does exactly that.

4.1.3. Directive 2009/28/EU
Directive 2009/28/EU concerned the promotion of the use of energy from renewable sources
and established the target that a mandatory 20% share of EU energy consumption must come
from Renewable Energy Sources (RES) by 2020. Furthermore, the Directive sets a target that all
Member States are required to obtain 10% of their transport fuels from RES by 2020.1357 The
Directive sets out various mechanisms that Member States can follow in order to reach their
targets. For example, the Directives map out sustainability criteria for biofuels.1358 Directive
EU/2018/2001 amended this Directive, and thus the deadline for implementation for the Dutch
Government is set as the 30 June 2021. 1359
This Directive is implemented in several national legislations. Each of these legislations focuses
on a specific aspect of the Directive. A few will be discussed below.
One of these includes soft law such as the SDE+ (Stimulering Duurzame Energieproductie).1360
The SDE+ compensates producers for the increased costs of creating renewable energy for a
certain amount of years. The SDE+ rules therefore encourage the production of renewable energy
and are in line with the goals outlined in the Directive, and compatible with EU law as it pursues
the objective.
Dutch National law also implements the Directive through the renewable energy transport
decision 2015 (Besluit hernieuwbare energie vervoer 2015). 1361 This law for example outlines the
Annual Obligations for renewable energy transport (Article 2.1), but only up to year 2020 (10%),
whereas the Directive requires at least 14% by 2030. It seems as though the trend is to achieve this
result, however, the Article should then include up to year 2030.

1356
Overheid.nl,
‘Besluit
energieprestatie
gebouwen’
(Overheid.nl
2006)
<https://wetten.overheid.nl/BWBR0023734/2016-07-01> accessed 5 April 2019.
1357 Directive 2009/28/EC of the European Parliament and of the Council on the promotion of the use of energy
from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC [2009]
OJ L140, preamble 9.
1358 Ibid art 17.
1359 Directive EU/2018/2001 of the European Parliament and of the Council on the promotion of the use of energy
from renewable sources [2018] OJ L328, art 36(1).
1360 Netherlands Enterprise Agency, ‘Stimulation of Sustainable Energy Production(SDE+)’ (Netherlands Enterprise
Agency) <https://english.rvo.nl/subsidies-programmes/sde> accessed 5 April 2019.
1361
Overheid.nl,
‘Besluit
hernieuwbare
energie
vervoer
2015’
(Overheid.nl,
2014)
<https://wetten.overheid.nl/BWBR0035839/2015-01-01> accessed 7 April 2019.

457

ELSA RENEWABLE ENERGY REPORT

The Dutch national laws concerning the implementation does not have to be completed until the
deadline of June 2012, thus any gaps that can result in non-conformity with EU law still have the
possibility of being filled.

4.2. Energy Regulations
4.2.1. Regulation (EU) 2018/1999
This Regulation calls for each Member State to create National Energy and Climate Plans for the
period of 2021 to 2030, outlining how they will achieve the specific targets, and to submit this
draft to the European Commission by the end of 2018.1362
The Netherlands therefore has an obligation to have a National Energy and Climate Plan drafted
by December 31, 2018. 1363 Furthermore, there is also the obligation to provide for a long-term
strategy (of at least 30 years) that must be drafted by January 1, 2020. 1364
The Netherlands did indeed fulfil their obligation in accordance with Article 9, as they published
their draft Integrated National Energy and Climate Plan 2021-2030 in December 2018. The draft
Climate plan covered the required elements with the overall aim of reducing greenhouse gas
emission by 49% in 2030.1365
Furthermore, there is evidence that the Dutch Government is working on producing long-term
goals in order to fulfil its obligations under Article 15 of the Directive. For example, the
Government has stated that by 2050 the goal is to switch to sustainable and low carbon energy
supplies. 1366
There are a lot more Regulations about energy that the Netherlands is a party to. However, they
are more general and not directly related to renewable energy, but rather to establishing guidelines
to allocate energy labelling, electricity balancing, etc.

4.3. Environment Directives
4.3.1. Directive 2003/87/EC
This Directive establishes a system for greenhouse gas emission allowance trading. The aim is to
promote the reduction of greenhouse gas emissions in a costly manner.1367 For example, under

European Commission, ‘New Renewables, Energy Efficiency, and Governance legislation comes into force on 24
December 2018’ (Europa, 21 December 2018) <https://ec.europa.eu/info/news/new-renewables-energy-efficiencyand-governance-legislation-comes-force-24-december-2018-2018-dec-21_en> accessed 5 April 2019.
1363 Regulation (EU) 2018/1999 of the European Parliament and of the Council on the Governance of the Energy
Union and Climate Action, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European
Parliament and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU,
2012/27/EU and 2013/30/EU of the European Parliament and of the Council, Council Directives 2009/119/EC
and (EU) 2015/652 and repealing Regulation (EU) No 525/2013 of the European Parliament and of the Council
[2018] OJ L328, art 9.
1364 Ibid art 15.
1365 Ec.Europa.EU, ‘Draft Integrated National Energy and Climate Plan 2021-2030, The Netherlands’ (2018) 6.
1366 Lena Donat and others, ‘Assesment of climate change policies in the context of the European Semester, Country
Report : The Netherlands’ (Ecologic Institute – eclareon January 2014) 4.
1367 Michal Glowacki, ‘Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading’ (Emissions-EUETS.com, 20 June 2018)
1362
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Article 4, the Directive requires that Member States must ensure certain installations resulting in
emissions may only be carried out if the operator holds a permit issued by a competent authority
in accordance with Articles 5 and 6. The deadline of implementation of this Directive is December
31, 2003 (Article 31).
The provisions of this Directive are implemented into Dutch National Law through different laws.
For example, the Laws of environmental Conservation (Wet milieubeheer). 1368 These provisions
regulate general subjects in the field of environmental cleanliness; however, the Emission
allowance-trading scheme (Besluit handel in emissierechten en Regeling handel in emissierechten)
refers more specifically to the Directive. 1369 For example, it includes specific provisions on how
to effectively monitor greenhouse gas emissions, as well as how to apply for permits (Articles 6 &
7). This fulfils the general aims and rules under the Directive (Preamble 5 and Article 4).

4.4. Environment Regulations
4.4.1. Regulation (EU) 2018/956
This Regulation sets out requirements to report and monitor the CO2 emissions of heavy-duty
vehicles.1370 According to this Regulation, information on the performance of a heavy-duty vehicle
in terms of CO2 emissions and fuel consumption must be made publicly available.
The Netherlands is complying with this obligation as the TNO annually provides these data to the
Pollutant Release and Transfer Register as well as the Dutch Ministry of Infrastructure and the
Environment. 1371Furthermore, these are available to the public.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
The Dutch take pride in their tradition of ‘poldering’, a consensus-driven decision-making, which,
since scrupulously implemented nationally, influences international cooperation of the state to a
significant extent. Thus, finding examples of disputes, be it international or regional, in particular
regarding energy or environmental matters, is a rather challenging task, as most problems are
resolved at the outset or prevented before they escalate to any extent.1372 Nonetheless, in general,
<https://www.emissions-euets.com/directive-200387ec-of-the-european-parliament-and-of-the-council-of-13october-2003-establishing-a-scheme-for-greenhouse-gas-emission-allowance-trading> accessed 3 April 2019.
1368
Overheid.nl,
‘Wet
milieubeheer’
(Overheid.nl,
1
January
2019)
<https://wetten.overheid.nl/BWBR0003245/2019-01-01> accessed 4 April 2019.
1369
Overheid.nl,
‘Regeling
handel
in
emissierechten’
(Overheid.nl
1
January
2019)
<https://wetten.overheid.nl/BWBR0032413/2019-01-01> accessed 4 April 2019.
1370 Regulation (EU) 2018/956 of the European Parliament and of the Council on the monitoring and reporting of
CO2 emissions from and fuel consumption of new heavy-duty vehicles [2018] OJ L173, art 1.
1371 N.E Ligterink, P.S van Zyl and V.A.M. Heijne, ‘Dutch CO2 emission factors for road vehicles report’ (TNO 14
April 2016).
1372 Sharon Dijksma, Minster of Infrastructure and the Environment ‘Restoring and sustaining healthy ecosystems:
partnerships to jointly deliver on the 2030 Agenda for Sustainable Development’ (Government of the Netherlands ,
27 May 2016) <https://www.government.nl/documents/speeches/2016/05/30/unea2-multi-stakeholder-dialogueon-restoring-and-sustaining-healthy-ecosystems-partnerships-to-jointly-deliver-on-the-2030-agenda-for-sustainabledevelopment-27-may-2016> accessed 19 January 2019.
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the Netherlands still, despite projects focused on fastening major adjustments and shift towards
predominantly renewable energy production, relies greatly on non-reusable sources of energy, such
as oil and natural gas, what also contributes to the significant scarcity of renewable energy legal
disputes which the country could be involved in.13731374
This limits the number of cases that could be discussed here. When international renewable energy
disputes are considered, on the European scene for instance, there is no particular presence of the
Kingdom of the Netherlands. The European Court of Justice archives store only two transcripts
of environmental cases truly related to energy production, yet still which pertain only to matter of
rather secondary significance as for the field. These are: Case C-302/88, of Hennen Olie BV v
Stiching Interim Centraal Orgaan Voorraadvorming Aardolieprodukten and State of the
Netherlands and Case C-70/82, Commission v The Netherlands; nevertheless, they regarded oil
storage and arrangement of a refund scheme, as well as the preferential natural gas tariff system.
The issues in fact, cannot be even counted as of cases related to renewable energy production, as
they deal with non-renewable fuels.13751376 The other conflicts that the European Court of Justice
was requested to issue an opinion upon are related to failures in the implementation of laws in
accordance with Directives that regard, i.e. water pollution, wild bird protection or manufacturers’
responsibility and safety measurements.
What generally has been met with, colloquially speaking, astonishment of the international scene
is a domestic dispute, The State of the Netherlands v Urgenda. Contested in The Hague Court of
Appeal, the matter pertained to the environmental organisation’s request to order the Dutch
government to set a more ambitious CO2 reduction plan as for the end of 2020, of 25% to 40%
as relative to 1990, rather the envisioned 14% to 17%. The plaintiff, despite acknowledging the
State’s intention of tackling the matter and further supporting the development of renewable
energy and environment friendly solutions, pursued the claim, supporting it with EU’s laws,
European Council plans and reduction decisions (i.e. of the reduction of minimum 20% of CO2
as a requirement for all Member States). The Court decided that the State failed to fulfil its duty of
care pursuant to Articles 2 and 8 ECHR and deemed the doing unlawful.1377 Notably, the case
contributed to further changes in legislation and affected the way social responsibility has been
perceived around the world. This has been illustrated by the emergence of similar cases in; inter
alia, Switzerland, Ireland or the United States.1378
Notably, many companies registered in the Netherlands have been part of some international legal
proceedings, for example, Charanne (the Netherlands) and Construction Investments
(Luxembourg) v. The Kingdom of Spain, yet these naturally do not count as the State’s doing since
‘The Dutch Gas Market: trials, tribulations and trends’ (Oxfrod Energy, May 2017)
<https://www.oxfordenergy.org/wpcms/wp-content/uploads/2017/05/The-Dutch-Gas-Market-trialstribulations-and-trends-NG-118.pdf> accessed 20 January 2019.
1374
‘EU imports of energy products - recent developments’ (Eurostat, October 2018)
<https://ec.europa.eu/eurostat/statistics-explained/pdfscache/46126.pdf> accessed 20 January 2019 7, 9, 11.
1375 Case 302/88, Hennen Olie BV v Stiching Interim Centraal Orgaan Voorraadvorming Aardolieprodukten and State
of the Netherlands [1990] ECR I-4639.
1376 Case C-70/82, The Netherlands v Commission [1982] OJ C 288.
1377 Urgenda v The Netherlands (2018) C/09/456689/ HA ZA 13-1396.
1378 ‘Global Climate Litigation’ (Urgenda) <https://www.urgenda.nl/en/themas/climate-case/global-climatelitigation/> accessed 05 Februry 2019.
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the bodies are owned by private investors,1379 some not even nationals of the country.1380
Nonetheless, these are worth mentioning as they illustrate the country’s presence on the
international energy, with its renewable aspect in particular, dispute scene, what allows for
obtaining a wider picture of the general place the country has been in, and with the current trends
towards partial privatisation of major bodies in the country, where the State might be heading.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available
6.1. Introduction
The Dutch energy market is liberalised. This means that many different players are active, and
consumers are free to choose their energy provider. This section describes the Dutch energy and
environmental legislation on the production of renewable energy, nuclear (liability) legislation,
environmental damage caused by energy products, and power purchase agreements and subsidies.

6.2. Renewable energy production and consumption
The Dutch legislation distinguishes between renewable and non-renewable sources in the
production of electricity, gas, and heat. Article 1(ao) of the Gas Act (Gaswet) and Article 1(m) of
the Heat Act (Warmtewet) refer to Article 2 of Directive 2009/28/EC on the promotion of the use
of energy from renewable sources, which includes ‘wind, solar, aerothermal, geothermal,
hydrothermal and ocean energy, hydropower, biomass, landfill gas, sewage treatment plant gas and
biogases’. The Electricity Act (Elektriciteitswet) does not refer to this Directive, but includes a
comparable list of renewable energy sources in Article 1(t). Only the Electricity Act and the Gas
Act provide for separate procedures for renewable energy sources, therefore only these two Acts
will be discussed below.

6.2.1. Electricity
The Electricity Act provides for two different procedures for the production of renewable
electricity. A distinction is drawn in the power plants capacities. Following from Article 9b of the
Electricity Act, the following power plants have to follow the procedure of Article 3.35 of the
Spatial Planning Act (Wet ruimtelijke ordening), which refers to the National Coordination Scheme
(Rijkscoördinatieregeling)1381:

Charanne (the Netherlands) and Construction Investments (Luxembourg) v. The Kingdom of Spain (2013)
Arbitration Institute of the SCC 062/2012.
1380 Just like the plaintiff in Azpetrol International Holdings B.V., Azpetrol Group B.V. and Azpetrol Oil Services
Group B.V. (the Netherlands) v. Azerbaijan (2015) International Centre for Settlement of Investment Disputes ICSID
Case No. ARB/06/15.
1381 A.Ch. Fortgens, ‘Commentaar op artikel 3.35 Wro’, in: J.W. van Zundert, A.Ch. Fortgens, P.M.J. de Haan &
A.G.A. Nijmeijer (eds), Tekst & Commentaar Ruimtelijk Bestuursrecht (Wolters Kluwer 2016).
1379
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 those with a capacity of at least 100 MW for the generation of renewable electricity by
using wind energy;
 those with a capacity of at least 50 MW for the generation of renewable electricity by using
other sources than wind energy; and
 those with a capacity of at least 500 MW that does not use any renewable electricity sources.
A National Coordination Scheme is used for energy-infrastructure projects that are of national
interest. These are projects linked to the governmental task to ensure a reliable energy supply. The
Minister of Economic Affairs and Climate coordinates the decision-making process of these
projects. The National Coordination Scheme aims for a faster decision-making process. There are
nine phases in the National Coordination Scheme, which will be briefly discussed.1382 The
procedure starts with the initiator announcing its plan for a certain energy project to the Minister
of Economic Affairs and Climate. If the project does not fit in the current zoning plan
(bestemmingsplan), then the Minister of Economic Affairs and Climate and the Minister of the
Interior and Kingdom Relations prepare a spatial decision, which is often paired with an
environmental impact assessment. Following from Article 3.35 of the Spatial Planning Act juncto
Article 7.27 and 7.2 of the Environmental Management Act (Wet Milieubeheer), such an
environmental impact assessment might be necessary. Whether an environmental impact
assessment is needed, is laid down in the Annexes of the Environmental Impact Reporting Decree
(Besluit milieueffectrapportage). As an example, following from Annex C of this Decree, the creation
of a wind turbine park always need an environmental impact assessment. Bureau Energy Projects,
an agency of Netherlands Enterprise Agency (Rijksdienst voor Ondernemend Nederland), researches
which permits are needed for the initiator. The initiator then applies for all these permits with the
competent authorities. The coordinating Minister arranges a joint planning for all these permits.
The competent authorities all make their own draft decision, and, if necessary, the Ministers make
their draft-zoning plan. All these draft decisions will be deposited for inspection for public
participation. Usually information evenings about the permits will be held for the interest parties
and local residents. The recommendations following from the public participation will be
processed for the final decisions. These final decisions will be jointly deposited for inspection.
Interested parties can appeal these decisions at the Administrative Jurisdiction Division of the
Council of State (Afdeling bestuursrechtspraak van de Raad van State). The National Coordination
Scheme thus ensures that all the decisions are taken simultaneously, and there is only one appeal
procedure. The time period in which the decisions have to be taken can be different for each
National Coordination Scheme because the Minister of Economic Affairs and Climate decides in
each individual case what the period will be.
If power plants have a capacity of at least five but no more than 100 MW for the generation of
renewable electricity by wind energy, the Provincial Council is competent to take a decision on
installation (Article 9e of the Electricity Act). This includes the connecting the power plant to the

Rijksdienst voor Ondernemend Nederland, ‘De Rijkscoördinatieregeling’ (Rijksdienst voor Ondernemend
Nederland) <https://www.rvo.nl/subsidies-regelingen/bureau-energieprojecten/rijksco%C3%B6rdinatieregeling>
accessed 6 April 2019.
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electricity network, designate land to build the power plant on, and the adoption of a governmentimposed zoning plan amendment (provinciaal inpassingsplan).
These permits also include connecting the power plant to the transport grids. The national network
manager of electricity is Tennet that is in charge of connecting the regional high-voltage grids for
the physical transport of electricity. Every region also has its own regional network manager. The
energy market is regulated by the Netherlands Authority for Consumers and Markets (Autoriteit
Consument en Markt, ‘ACM’).1383 The ACM makes sure that the network managers calculate
reasonable prices, since they are monopolists on the energy markets.
The fifth chapter of the Electricity Act is dedicated to renewable electricity sources. Article 68
states that producers and suppliers have the obligation, considering the protection of the
environment, to promote that electricity is produced or used in an effective and environmentally
hygienic manner. Following from Article 73 of the Electricity Act, The Minister of Economic
Affairs and Climate is charged with the licensing of renewable electricity sources, a guarantee of
origin (garantie van oorsprong). Article 2 of the Regulation governing Guarantees of Origin of
Electricity Produced from Renewable Sources and Combined Heat and Power (Regeling guaranties
van oorsprong voor energie uit hernieuwbare energiebronnen en HR-WKKK-elektriciteit), the producer has to
request such a guarantee and has to repeat this request every five years. The Regulation lays down
the precise rules for this procedure.
As previously mentioned, the electricity market is liberalised. The consumers are, therefore, free
to choose their producers. This is not further regulated in legislation. It is also possible that
consumers do not only consume electricity, but also produce electricity themselves by having solar
panels installed. The Netherlands has adopted a ‘netting scheme’ (salderingsregeling) that will be in
place until at least 2021. This means that if a consumer produces too much electricity, that they
will feed this back over the power grids selling this to the electricity provider.1384 Following a letter
from the Minister of Economic Affairs and Climate send to the Parliament, the plan is to transform
this ‘netting scheme’ into a ‘return subsidy’ (terugleversubsidie).1385

6.2.2. Gas
Article 1i of the Gas Act provides for the possibility of decentralised sustainable experiments with
gas. This would have to be laid down in a general administrative order (algemene maatregel van bestuur).
To date, such a general administrative order has not been created yet.1386

6.3. Nuclear (liability) legislation
The Nuclear Energy Act (Kernenergiewet) provides the rules for acquiring permits for nuclear energy.
This also includes the use of radioactive substances or X-ray machines. The Authority for Nuclear
1383Autoriteit

Consument en Markt, ‘Wetten en regels voor de energiemarkt’ (Autoriteit Consument en Markt)
<https://www.acm.nl/nl/onderwerpen/energie/wet--en-regelgeving/wet--en-regelgeving-energie> accessed 5
February 2019.
1384 K.L.G. Berger and W.L.J. Kremer, ‘Zonnepanelen: stimuleringsmaatregelen en verhuurscenario’s’ [2017]
Construction law 127.
1385 Kamerstukken II 2018/19, 31239, 296.
1386 B. Kortland, ‘Herziening van de Experimenten AMvB – Verslag NeVER bijeenkomst 19 juni 2018’ (2018) 5
Nederlands Tijdschrift voor Energierecht.
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Safety and Radiation Protection (Autoriteit Nucleaire Veiligheid en Stralingsbescherming) is charged with
the supervision and execution of this Nuclear Energy Act. However, as already discussed under
paragraph 1.2, the Dutch government does not have concrete plans to open new nuclear power
plants although that might change in the future. Therefore, the issuing of permits under the
Nuclear Energy Act for nuclear power plants will probably not be used in the near future.
The liability for nuclear accidents is laid down in the Treaty of Paris of 29 July 1960 and the Treaty
of Brussels of 31 January 1963, which are both ratified by the Netherlands. These two Treaties
have direct effect in the Netherlands.1387 The Netherlands also adopted the Nuclear Incidents
(Third Party Liability) Act (Wet aansprakelijkheid kernongevallen), but this only has an additional effect
to these Treaties and fills in the discretionary power the national legislator has under these Treaties.
The competent authority for executing this Act and the Treaties is the Minister of Finances. The
fifth chapter of the Act provides the special procedural aspects of nuclear liability cases, e.g. that
the district court of The Hague is the competent court in first instance.

6.4. Environmental damage caused by energy products
The liability for environmental damage in general, and thus also covering damage caused by energy
products, is quite a complex regime because of the special nature of environmental damage. There
are complicating factors involved in environmental damage, such as the ambiguity on whether the
damage is actually damaging and whether recovery is actually necessary, its cross-border element
and what exactly caused the environmental damage.1388 The Directive 2004/35/CE of the
European Parliament and of the Council of 21 April 2004 on environmental liability with regard
to the prevention and remedying of environmental damage is implemented in Dutch
Environmental Management Act that prescribes the procedure regarding the prevention and
remedying of environmental damage. This framework is based on the polluter pays principle.1389
Another possibility claiming damages is the general provision of Article 6:162 Dutch Civil Code
(Burgelijk Wetboek) regarding torts. 1390

6.5. Power Purchase Agreements and Subsidies
The Power Purchase Agreements (PPAs) are often used between suppliers and producers of wind
energy. The holder of a PPA guarantees the purchase of renewable energy and the balancing of
irregular production. There are no specific Dutch regulations on the conclusion of PPAs and also
no preferred legal form of investment. There are many examples in the Netherlands of PPAs
between suppliers and producers, such as between Schiphol Group and Eneco.1391

C.L.M. Thijssen, Lexplicatie Wet aansprakelijkheid kernongevallen (Wolters Kluwer 2010) 15-16.
E. Bauw, ‘VIII.6.3 Milieuaansprakelijkheid op grond van onrechtmatige daad’, in C.J.J.M. Stolker (ed.), Groene
Serie Onrechtmatige daad (Wolters Kluwer 2016).
1389 Directive 2004/35/CE of the European Parliament and of the Council on environmental liability with regard to
the prevention and remedying of environmental damage [2004] OJ L143/56.
1390 E. Bauw, ‘VIII.6.3 Milieuaansprakelijkheid op grond van onrechtmatige daad’, in C.J.J.M. Stolker (ed.), Groene
Serie Onrechtmatige daad (Wolters Kluwer 2016).
1391 VEMW, ‘Nederlandse luchthavens kopen oranje-groene elektriciteit in’ (VEMW , 15 August 2017)
<https://www.vemw.nl/Nieuwsoverzicht/2017-08-15-Hernieuwbaar-GvO-PPA.aspx> accessed 5 February 2019.
1387
1388
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The Renewable Energy Production Incentive Scheme (Stimulering Duurzame Energie) provides for
subsidies for RES-electricity. This Scheme includes six categories: biomass, geothermal energy,
water, wind energy on land, and solar. Each of these categories has its own conditions.1392 The
wind energy on sea has its own procedure that is laid down in the Offshore Wind Energy Act (Wet
windenergie op zee). The Minister of Economic Affairs and Climate takes a wind farm site decision
(kavelbesluit) which makes it possible for energy producers to apply for a permit to operate a wind
farm on that site.1393 The procedure for the other categories are guided by the Netherlands
Enterprise Agency (Rijksdienst voor Ondernemend Nederland). The amount of financial support is laid
down in the European Union Guidelines on State aid for environmental protection and energy.1394

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructure and production?
7.1. Introduction
The Dutch government has implemented a number of schemes in order to promote renewable
energy infrastructure and production.1395 They are varied and based on different premises, aiming
at forming a comprehensive approach to this complex topic. They include financial grants and
subsidies, tax benefits, citizen involvement, research and development, regulation, as well as soft
policy measures. Examples of the initiatives from different categories are listed below, while a
comprehensive summary of all the schemes can be found in the Progress Reports regularly
submitted to the EU – with the most recent one covering years 2015-2016, 1396 while the report for
the 2017-2018 period is still in the making.
Unfortunately, in spite of these initiatives, the indicative target of 7.6% of energy in the
Netherlands originating from renewable sources during the years 2015-2016 was not reached1397,
with the final figure being 5.8% in 2015 and 6.0% in 2016.1398 It remains to be seen whether the
targets for the following years and especially whether the binding target of 14% for 2020 will be
met.

Rijksdienst voor Ondernemend Nederland, ‘Stimulering Duurzame Energieproductie’ (Rijksdienst voor
Ondernemend Nederland) <https://www.rvo.nl/subsidies-regelingen/stimulering-duurzame-energieproductie>
accessed 5 February 2019.
1393 Offshore Wind Energy Act.
1394 Guidelines on State aid for environmental protection and energy 2014-2020 [2014] OJ C200/1.
1395 Government of the Netherlands, ‘Central government encourages sustainable energy’, (Government of the
Netherlands) <www.government.nl/topics/renewable-energy/central-government-encourages-sustainable-energy>
accessed: 9 February 2019.
1396 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019.
1397 Ibid 3.
1398 Ibid 6.
1392
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7.2. Financial support – SDE+
Stimulation of Sustainable Energy Production (org. ‘Stimulering Duurzame Energieproductie’),
also known as SDE+, is a national incentive scheme for sustainable energy production. It is
designed to compensate for the higher costs of production of renewable energy in comparison to
other types of energy.1399 Its aim is to provide companies with long-term security for the period of
up to 15 years by offering them a subsidy, which makes the energy they produce competitive. The
program is regulated by a number of legal instruments, including ‘Besluit stimulering duurzame
energieproductie’1400.
The operation of the scheme is based on determining the difference between ‘the base amount’ –
the average price of renewable energy technology (investment and operation costs), including a
reasonable profit margin, divided by the expected amount of produced renewable energy – and
the correction amount – the predicted and factual energy prices. The calculation of this difference
determines the size of the subsidy.
Without SDE+, investments in renewable energy would often be unprofitable, due to the higher
production cost and consequently a higher price of energy, making it difficult to successfully
compete with a cheaper equivalent. The initiative ensures that the producers of renewable energy
have a chance to establish themselves on the market while being able to operate in a financially
efficient way. At the same time, the amount payable is not fixed but instead calculated at the end
of every year, ensuring that the subsidies offered remain appropriate to the changing conditions.
The SDE+ scheme is available for the production of renewable energy, gas and heat. In 2018,
there were two separate periods for subsidy applications, spring and autumn. The same is planned
for 2019, with the spring round running from 12 March to 4 April 2019 with a budget of &5 billion.
In 2020, an expansion is planned towards a new scheme SDE++.1401
The scheme replaced previously available SDE (Incentive Scheme for Sustainable Energy
Production: org. ‘Stimuleringsregeling duurzame energieproductie’)1402, which operated between
2008 and 2010. The application period for the previous version was open annually, with a
published budget ceiling and a base amount established for each type of energy1403. SDE+ was also
preceded by MEP (Environmental Quality and Electricity Production: org. ‘Milieukwaliteit van de
Elektriciteitsproductie’1404), an open-ended scheme based on fixed feed-in premiums operating

Ibid 20-21.
Rijksdienst voor Ondernemd Netherland, ‘Wet- en regelgeving Stimulering Duurzame Energieproductie’,
(Rijksdienst voor Ondernemd Netherland) <https://www.rvo.nl/subsidies-regelingen/stimulering-duurzameenergieproductie/wet-en-regelgeving-stimulering-duurzame-energieproductie> accessed 4 April 2019.
1401 Netherlands Enterprise Agency, ‘Stimulation of Sustainable Energy Production (SDE+)’(Rijksdienst voor
Ondernemd Netherland ) <https://english.rvo.nl/subsidies-programmes/sde> accessed 9 February 2019.
1402 Agentschap NL Ministrie van Economische Zaken, ‘Jaarbericht 2009 SDE en MEP’, (Rijksdienst voor
Ondernemd
Netherland
)
<https://www.rvo.nl/sites/default/files/bijlagen/Jaarbericht%202009%20SDE%20en%20MEP.pdf> accessed: 4
April 2019.
1403 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 21.
1404 Agentschap NL Ministrie van Economische Zaken, ‘Jaarbericht 2009 SDE en MEP’, (Rijksdienst voor
Ondernemd
Netherland)
1399
1400
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between 2003 and 20061405. While neither of the previous schemes are active, payments can still be
made under them because of the long-term nature of the obligations. According to the study
commissioned by the Dutch Ministry of Economic Affairs and carried out by CE Delft and SEO
Economisch Onderzoek,1406 SDE+ scheme is more efficient than either of its predecessors and
therefore constitutes a change in the right direction.

7.3. Tax benefits – EIA
EIA (Energy Investment Relief1407 or Energy Investment Allowance1408, org. ‘Energieinvesteringsaftrek’) is a tax measure allowing entrepreneurs investing in energy-efficient
technologies to offset a percentage of the cost from the personal or corporate income tax.1409 The
decision about which types of operating assets are eligible for the scheme is based on the annually
updated EIA Energy list, adapted according to the best alternatives available on the market.
Changes to the EIA scheme are published in the Government Gazette1410.
This program has been in operation since 2001. Up to 2013, it promoted both energy-saving and
renewable energy projects. However, after that year, it was confined to energy-saving projects, with
renewable energy promotion being delegated to SDE+ based on the Energy Agreement1411. While
the scheme had a large budget of &106 million in 2015 and &161 million in 2016, the latter was not
fully realised1412. Moreover, renewable energy investments only accounted for 13% of the reported
investments in 2015 and 8% in 2016, which is not a satisfactory result1413. The budgets for both
20181414 and 20191415 were decreased, both amounting to &147 million.

<https://www.rvo.nl/sites/default/files/bijlagen/Jaarbericht%202009%20SDE%20en%20MEP.pdf> accessed: 4
April 2019.
1405 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 21.
1406 CE Delft and SEO Economisch Onderzoek, ‘Review of the Dutch SDE plus Renewable Energy Scheme’, (CE
Delft November 2016).
1407 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 21-22.
1408
Netherlands Enterprise Agency, ‘Energy Investment Allowance (EIA)’, (Business.gov.nl)
<https://business.gov.nl/subsidy/energy-investment-allowance/>, accessed: 9 February 2019.
1409 Ibid.
1410 Rijksdienst voor Ondernemd Netherland, ‘Wet- en regelgeving EIA’, (Rijksdienst voor Ondernemd Netherland)
<https://www.rvo.nl/subsidies-regelingen/energie-investeringsaftrek-eia/wet-en-regelgeving-eia> accessed 4 April
2019.
1411 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 21-22.
1412 Ibid.
1413 Ibid.
1414
Netherlands Enterprise Agency, ‘Energy Investment Allowance (EIA)’, (Business.gov.nl)
<https://business.gov.nl/subsidy/energy-investment-allowance/>, accessed: 9 February 2019.
1415 Rijksdienst voor Ondernemd Netherland, Energie-investeringsaftrek (EIA), <https://www.rvo.nl/subsidiesregelingen/energie-investeringsaftrek-eia> accessed: 4 April 2019.
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7.4. Citizen involvement - Green Funds Scheme
Green Funds Scheme (Green Project Scheme, org. ‘Regeling Groenprojecten’) is an investment
scheme for individuals that also offers tax relief.1416 It gives Dutch people an opportunity to buy
green stocks (‘green savings’ – org. ‘groenbanken’) or shares in green investment funds (‘green
investments’ – org. ‘groenfondsen’). The purpose of the scheme is to attempt to satisfy everyone
while improving the state of the environment by ensuring that the green investments offer a
reasonable return while remaining environmentally friendly.1417 Its functioning is regulated in a
number of legal instruments, such as ‘Regeling groenprojecten 2016’1418.
The participating banks are legally obliged to spend a minimum of 70% of money acquired through
this scheme on certified green projects1419. A variety of financial products is offered, with different
investment structure and different interest rates, much like in case of normal bank products. For
the green investments, there is a total tax incentive of 2.5%, which can compensate for potentially
lower returns and serve as additional encouragement1420. It is also hoped that the project will have
a long-term benefit of raising awareness of environmentally friendly investments and will result in
people being more aware they can benefit financially while ensuring that their choices improve the
environment, as part of the wider approach focused on fostering socially responsible
investments1421.
From another perspective, the scheme is also beneficial for the creators of green projects seeking
to obtain funding, by assisting programs that might not otherwise qualify for a loan1422. Moreover,
the interest rate for investments under the Green Projects Scheme is on average 1% lower than
the market rate1423. The scheme appears to be developing well. In the years 1995-2009, renewable
energy constituted 19.52% of all the certified green projects, with the total number of 1184.1424 In
the same years, both the cumulative number of investors and the money invested were steadily
increasing1425.

Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 22.
1417 NL Agency Ministry of Housing, Spatial Planning and the Environment, ‘The Green Funds Scheme: A success
story in the making’ (NL Agency September 2010).
1418 ‘Regeling groenprojecten 2016’, (Overheid) <https://wetten.overheid.nl/BWBR0037778/2018-04-10> accessed
7 April 2019.
1419 Ben Thornley and others, ‘Case study 7: Green Funds Scheme in Impact Investing a framework for Policy design
and analysis’, (Pacific Community Ventures Inc January 2011) 4.
1420 NL Agency Ministry of Housing, Spatial Planning and the Environment, ‘The Green Funds Scheme: A success
story in the making’, (NL Agency September 2010) 3.
1421
‘The
Dutch
Green
Funds
Scheme’,
<https://mst.dk/media/91875/The%20Dutch%20Green%20Funds%20Scheme.pdf> accessed: 7 April 2019.
1422 Ben Thornley and others, ‘Case study 7: Green Funds Scheme in Impact Investing a framework for Policy design
and analysis’, (Pacific Community Ventures Inc January 2011) 4.
1423 NL Agency Ministry of Housing, Spatial Planning and the Environment, ‘The Green Funds Scheme: A success
story in the making’, (NL Agency September 2010) 6.
1424 Ibid 7.
1425 Ibid 7.
1416
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7.5. Rules and regulation
The Netherlands are characterised by their consensus-based planning culture, which can have the
downside of requiring the investors in renewable energy to go through a length process of
obtaining the appropriate permit1426. Attempts have been made to facilitate the process through a
number of legal mechanism.
Such mechanisms include the State coordination scheme for (energy) infrastructure of national
interest (org. ‘Rijkscoördinatieregeling voor (energie) infrastructuur van national belang’), which
enables the spatial integration of the renewable energy project of national interest and coordinates
the granting of permits1427. Another relevant legal instrument is the Crisis and Recovery Act
(provincial and municipal coordination scheme) (org. ‘Crisis- en Herstelwet (provincial en
gemeentelijke coördinatieregeling)’). By introducing coordination schemes for provinces and
municipalities, the Act has facilitated the realisation of a number of projects1428. Moreover, its
successful implementation has allowed the time required for spatial integration, including legal
proceedings, to be decreased from 10 to 2 years1429. New developments have also been made
through the review of existing procedures based on the Environment Act (org.
‘Omgevingswet’)1430.

7.6. Research, development and finance – Topsector Energy
With the purpose of promoting innovation, the Cabinet has chosen nine ‘top sectors’ for specific
focus1431. This includes Topsector Energy (org. ‘Topsector Energie’ - TSE), which consists of five
Consortia for Knowledge and Innovation focused on the following research areas: Offshore Wind,
Biobased Economy, Urban Energy, Energy & Industry and Gas1432. Topsector Energy is regulated
by the Ministry of Economic Affairs and Climate, with the decisions being published in the
Government Gazette1433.
The idea of the Topsector program as a whole is that since both opportunities and problems,
especially bottlenecks, are often sector-specific, focusing on a particular sector may be a better
approach to its development than designing general, cover-all policies1434. The scheme is focused
1426 Danyel Reiche, Mischa Bechberger, ‘Policy differences in the promotion of renewable energies in the EU member
states’, (2004) 32 Energy Policy 843.
1427 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 16.
1428 Ibid.
1429 Ibid.
1430 Ibid.
1431 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 22-23.
1432 Topsector Energie ‘Topsector in general’, <https://www.topsectorenergie.nl/en/topsector-general> accessed: 7
April 2019.
1433 Rijksdienst voor Ondernemd Netherland, ‘Officiële bekendmakingen Topsector Energie’, (Rijksdienst voor
Ondernemd
Netherland)
<https://www.rvo.nl/subsidies-regelingen/subsidies-energie-innovatie-topsectorenergie/officiële-bekendmakingen access> accessed: 7 April 2019.
1434 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 22-23.
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on investment and problem solving in the identified sectors and aims to improve their overall
functioning1435.
Topsector Energy purports to be ‘the driving force behind the innovations needed to make the
transition to an affordable, reliable, safe and sustainable energy system’1436. In cooperation with
businesses, social institutions and knowledge centres such as the Energy research Centre in the
Netherlands (ECN), the Netherlands Organisation for applied scientific research (TNO), the
Netherlands Organisation for Scientific Research (NWO) and several universities, it works towards
the meeting of the 2050 energy targets1437. In 2015, &130 million were made available for energy
innovation funding of research and pilot projects1438. &3 million increased that amount in 20161439,
and the budget of approximately &130 million is suggested for the project subsidies available in
20191440.

7.7. Green Deals
Green Deals (org. ‘De Green Deals’) constitute a joint program by the Dutch Ministries of
Economic Affairs (EZ), Infrastructure and the Environment (I&M) and the Interior and Kingdom
Relations (BZK)1441. First introduced in 2011, the Green Deal plan is based on the idea of the
Cabinet facilitating bottom-up social initiatives by eliminating obstacles related e.g. to regulation,
legislation or access to funding1442. The subject areas related to the Green Deals include energy,
raw materials, mobility, biodiversity, climate, food, biobased economy, construction and water1443.
Apart from offering support to particular ideas through individual Green Deals, the program has
also influenced the way of working in the Dutch government by encouraging focus on the
elimination of barriers, collaboration with the industrial partners and the project-based
approach1444. According to the information available on the Green Deal website, 133 Green Deals
concerned with energy have already been made, of which 28 are currently in progress1445. Eight of
the energy-related projects were started in 20181446.

Ibid.
Topsector Energie, ‘Topsector in general’,(Topsector Energie) <https://www.topsectorenergie.nl/en/topsectorgeneral> accessed: 7 April 2019.
1437 Ibid.
1438 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 22-23.
1439 Ibid.
1440 Rijksdienst voor Ondernemd Netherland, ‘Subsidies energie-innovatie - Topsector Energie’, (Rijksdienst voor
Ondernemd Netherland) <https://www.rvo.nl/subsidies-regelingen/subsidies-energie-innovatie-topsector-energie>
accessed: 7 April 2019.
1441 Green Deal, ‘English’ (Green Deal) <https://www.greendeals.nl/english> accessed: 7 April 2019.
1442 Ministry of Economic Affairs and Climate, ‘Energy from renewable sources in the Netherlands 2015-2016’
(Progress Report), <https://ec.europa.eu/energy/en/topics/renewable-energy/progress-reports> accessed: 9
February 2019 23.
1443 Ibid.
1444 Ibid.
1445
Green
Deal,
‘De
Green
Deals’,
(Green
Deal)
<https://www.greendeals.nl/greendeals?f%5B0%5D=thema_s_taxonomy_term_name%3AEnergie> accessed: 7 April 2019.
1446 Ibid.
1435
1436

470

ELSA THE NETHERLANDS

7.8. Conclusion
A wide range and variety of policies, regulations and schemes focused on promoting ecology in
general and renewable energy in particular operates in the Netherlands. The ones described are
the most well-known, but the list is by no means exhaustive. Even if the implemented measures
did not support the country in fully meeting its targets in the 2015-2016 period, it is possible that
the outcome will improve in the future, particularly considering the planned developments and
extensions.
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Table of legislation
Provision in Dutch language
Binnen het Koninkrijk geldende wettelijke
voorschriften vinden geen toepassing, indien
deze toepassing niet verenigbaar is met een
ieder verbindende bepalingen van verdragen
en van besluiten van volkenrechtelijke
organisaties.
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Corresponding translation in English
Article 94 of the Constitution of the Kingdom
of the Netherlands
Statutory Regulations in force within the
Kingdom shall not be applicable if such
application conflicts with provision of treaties
that are binding on all persons or of
resolutions by international institutions.
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1. Does your country have energy and/or environmental strategy policies? If
yes, please give a brief summary providing copies of the latest government
report(s) that outline such policies, if any.
In 2010, three crucial strategies focusing on energy issues in the Republic of North Macedonia
were adopted:
) Strategy for Energy Development in the Republic of North Macedonia by 20301447;
) Strategy for Energy Efficiency Promotion in the Republic of North Macedonia by
20201448;
) Strategy for Renewable Energy Sources Utilization in the Republic of North Macedonia
by 20201449.
The Strategy for Energy Development in the Republic of North Macedonia by 2030 aims to define
the best possible long-term development of the country’s energy sector in order to provide a secure
and quality energy supply for the consumers. The goal is to lower energy intensity for at least 30%
and increase the use of renewable sources of energy for more than 20% of overall energy
consumption. Strategic priorities include:
) Maintenance, revitalization, modernization of the current infrastructures and building new,
modern ones;
) Improving energy efficiency in energy production, distribution and use;
) Using domestic resources;
)
)
)
)

Increasing the use of natural gas;
Increasing the use of renewable energy sources;
Establishing an economic price for energy and
Integration of the country’s energy sector in the regional and European market of electric
energy and natural gas.
Based on acquired information between 1996 and 2007, there are several conclusions drawn in the
Strategy, such as the fact that the Republic of North Macedonia is highly dependent on energy
import. North Macedonia is one of the countries that have a low energy consumption per capita
in all sectors and it has high-energy consumption per GDP unit in all sectors, especially in the
industry. Starting from 2001, there has been a dramatic increase in energy consumption, especially
in electric energy consumption and very little use of natural gas. With the implementation of the
Strategy, it is estimated that the exploitation of various energy sources will lead to lowering the
need for energy import, the energy needs will be met and there will be fewer consequences for the
environment.
The Strategy for Energy Efficiency Promotion in the Republic of North Macedonia by 2020 has
set out to develop a framework for the implementation of energy efficiency measures in a
Official Gazette of the Republic of North Macedonia no.61/10.
Official Gazette of the Republic of North Macedonia no.143/10.
1449 Official Gazette of the Republic of North Macedonia no.125/10.
1447
1448
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sustainable manner, through a series of programs and initiatives, regarding energy intensity, import
dependency, unproductive energy use, as well as engaging the private sector in complementary
activities. The country is supposed to reach an energy conservation over 9% of the average energy
consumption, and in the last two years covered by the Strategy (2018 – 2020), the government
should develop additional measures in order to reach 14,5% by 2020. The implementation of the
Strategy will cost 522 million euros. Not only the government but also municipalities, donors,
private consumers and business owners are expected to invest. However, the financial, social and
ecological benefits are predicted to be much greater. Strategic priorities include: safe energy supply,
sustainable economic growth and economic competitiveness that should be achieved through a
series of strategic measures listed in the Strategy. The elements included in the Strategy are
intended to stimulate demand for more energy efficient technologies and services, as the
government recognises the importance of energy efficiency for the country’s economy. There are
four groups of elements in which various measures and initiatives are suggested:
) Legal and Regulatory Measures: preparation and implementation of primary and secondary
legislation and regulatory framework in accordance with EU legislation, defining suitable
support mechanisms in order to increase the number of energy efficiency projects in the
Republic of North Macedonia and regional cooperation;
) Institutional and capacity building: defining the roles of the main actors in the
implementation of the Strategy, as well as, following and monitoring the implementation,
the Ministry of Economy and the Energy Agency of the Republic of North Macedonia;
) Social measures: energy efficiency in social housing and block rate energy tariffs and
) Financial measures: establishing an Energy Efficiency Fund for supporting energy
efficiency programs and promoting investments.
Lastly, the timeframe of the Strategy consists of three phases:
) 2010 – 2012 (setting the base needed for implementing the Strategy and first part of the
realization);
) 2013 – 2018 (second part of the implementation) and
) 2018 – 2020 (assessment of the realization of the Strategy and the results achieved and
planning next steps).
The Strategy for Renewable Energy Sources Utilization in the Republic of North Macedonia by
2020 is made in order to gain information about the potential of renewable energy sources and
possible exploitation in the Republic of North Macedonia. It also reviews the possibility of using
biofuels in the transport sector, as well as the assessment of the greenhouse gas emissions that can
be reduced by the utilization of renewable energy sources. Relevant renewable energy sources for
the Republic of North Macedonia are:
) Hydropower;
) Biomass;
) Biofuels;
) Geothermal energy;
) Solar energy and
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) Wind power.
Although renewable energy sources bring about many benefits, there are some issues regarding
their exploitation. These challenges can be overcome by establishing suitable laws and by-laws that
regulate the energy sector. In the implementation of the regulation, the accent should be put on
rational exploitation of hydropower and biomass. Additionally, there is a plan for the construction
of the first wind power plant in the country and for other encouraging measures for the
exploitation of solar energy, biofuels and geothermal energy. As it is estimated in the Strategy, the
total cost of its implementation would be 1.5 billion euros.
There are many environmental strategies, adopted in the last two decades, such as:
) Strategy for Environment and Climate Change 2014 – 2020 (2015);
) National Environmental Investment Strategy 2009 – 2013 (2009);
) National Strategy for Environmental Approximation (2008);
) Environmental Monitoring Strategy (2004);
) Environmental Communication Strategy (2004);
) Environmental Awareness Strategy (2003);
) Environmental Data Management Strategy (2004).
A conclusion that applies to all of them can be drawn without going into detailed analysis of each
strategy: the main aim is to identify the goals and priorities of environmental policies and how the
country plans on coping with climate change. These strategies give directions on how to implement
the policies by upgrading the current system and preparing the country for future challenges on its
path to sustainable growth and European integration. This means that changes must be made in
the institutional structure, having in mind the financial possibilities, in order to catch up with the
European standards and criteria regarding environmental issues. The Ministry of Environment
and Physical Planning is responsible for coordinating all parties included in the process of
achieving these goals: NGOs, the business sector, the scientific community, as well as many
national and local institutions.
In order to monitor the success of the aforementioned strategies, a Report on Environmental
Quality in the Republic of North Macedonia1450 is issued each year. There is also a bi-annual
publication of Environmental Statistics1451, the latest issued in 2017.

2. Is your country an energy producing, consuming or transiting jurisdiction?
Please give a short description.
Energy today is becoming less and less available, while demand is growing ever higher. The sources
of primary energy commodities are decreasing, and countries are making constant efforts to find
new energy sources. The promotion of renewable energy is becoming more significant with the

Macedonian
Environmental
Information
Centre
<http://www.moepp.gov.mk/wpcontent/uploads/2018/07/2017_Vkupen_godizen_izvestaj_za_kvalitetot_na_zivotnata_sredina.pdf>.
1451
State
Statistical
Office
of
the
Republic
of
North
Macedonia
<http://www.stat.gov.mk/Publikacii/ZivotnaSredina2017.pdf>.
1450
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aim of providing sustainable sources of energy for future generations. Every country needs quality
data harmonised with international standards, data that will be used by relevant bodies in the
country during the creation of strategies and relevant policies for providing sustainable energy
sources in the long term. North Macedonia is a small and independent republic, which aspires to
join the European Union and is in the process of harmonising and privatising its energy sector.
Compared with other types of infrastructure the energy sector is in a rather favourable situation.
However, the analysis1452 shows that there is room for improvements through a continuous
increase of investments in electricity generation based on renewable sources, as well improving
energy efficiency (the quality of the transmission and distribution network).
In 2017, the country’s energy consumption per capita was 1.967 toe. Since 1992, primary
consumption has remained rather stable (around 3 Mtoe). Oil products account for 51,1% of
consumption, electricity for 26%, biomass for 11,6%, coal for 5,1%, heat for 2.5% and gas for
2,2% (2017).1453 Between 2001 and 2007, the country’s final consumption increased regularly, by
3.7%/year; it decreased by 0.6% in 2008 and by 5.3% in 2009. Since then, final energy consumption
has been growing strongly (+6.9% in 2010 and +5.9% in 2011); oil accounted for 44%, electricity
for 34%, biomass for 10%, lignite for 6% heat.1454
Any kind of extraction of energy products from natural sources to a usable form is called primary
production. Primary production takes place when the natural sources are exploited, for example
in coalmines, hydro power plants or fabrication of biofuels. Transformation of energy from one
form to another, like electricity or heat generation in thermal power plants, is not primary
production. The total primary energy production in the last decade shows a straight-line tendency,
without any significant change in the structure of energy commodities participating in total
production. Biodiesel, which belongs to the biofuels group, appeared in 2007 as a new type of
commodity, and in 2010, for the first time, an insignificant quantity of solar electricity was
produced in photovoltaic plants. The Republic of North Macedonia is very poor in primary energy
resources.1455 There are two major open-pit coalmines that supply two thermal power plants (TPPs)
(TPP Bitola and TPP Oslomej), and two smaller open-pit mines that produce lignite for the
industry and other sectors. The coal deposits of the mines adjacent to the power plants are of very
low heat value. There are plans and ongoing projects to expand the existing mine in Bitola and
open a mine relatively close to the power plant. Through these projects, the lifetime of the plant
can be extended for a further 25 years. Moreover, with the development of renewables, a
photovoltaic power plant will be installed over the former coalmines in TPP Oslomej. It is
expected that the installation will begin in September 2020.
The level of renewable energy (RE) usage is limited, although North Macedonia has a potential for
development of this sector. According to the Energy Agency, currently there are 79 small hydro
power plants (SHHPs), while the Government announced 22 new concessions for SHPPs. Beside
Comparative analysis of the development of the energy system of Macedonia until 2035-Research center for energy
and sustainable development, Macedonian Academy of Sciences and Arts.
1453 Annual Report for 2017, Energy Regulatory Commission of Republic of North Macedonia, 2018.
1454 State Statistical Office of the Republic of North Macedonia’s Report <http://www.stat.gov.mk>.
1455
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the SHHPs, North Macedonia has one wind park located in Bogdanci with installed capacity of
36.8 MW. Electricity production potential from the existing and future hydro power plants (HPPs)
is estimated at 6500 GWh/year. Average annual production from the existing HPPs is
approximately 1200 GWh/year with an installed capacity of 584,6 MW.
Usage of solar energy is currently developing through the instalment of photovoltaics on schools,
municipality facilities and similar objects. A recent Government strategy aims to increase the usage
of solar heating panels by a direct subsidy of V300 per household1456. There are a few small
cogeneration power plants in several industrial facilities. Most of them are oil-fired, and few have
possibilities to use natural gas. Most of the companies in the energy sector are in majority private
ownership, except the electricity producers ‘ELEM’ and TPP Negotino, and the power
transmission system operator ‘MEPSO’, that are 100% owned by the State.
Wood is used mostly for indoor heating, and only a limited number of industrial facilities use wood
waste as a fuel substitute. The use of geothermal water (with a relatively low temperature) is limited
to district heating in a small city in the eastern part of the country, and for space heating of
greenhouses in the agricultural sector.
Central space heating with hot water is available in Skopje and in Bitola, the second largest city in
the country. In both cases, heavy fuel oil is the primary fuel, and only in Skopje the company
„Toplifikacij¬“ partially uses natural gas.
Electricity is available to more than 99% of households. Apart from a relatively inefficient use of
energy, there is another setback when it comes to electricity use. Many residential and commercial
consumers in urban areas use electricity during the winter for indoor heating. Many consumers in
the past have switched from other sources to electricity, mainly because the electricity tariffs have
been heavily subsidised. While energy prices in the past have increased, electricity prices have
remained very low. After the privatization of the oil refinery in 1999, the prices of petroleum
products follow the market price of oil and they are comparable (if not slightly higher) than in the
EU and neighbouring countries. The same applies for gas prices that are higher due to lack of
competition and relatively high transmission costs because of low utilization of the transmission
pipeline.1457
Net import represents the difference between imports and exports of energy commodities to and
from the country. In certain years, there were negative values for biomass and in 2010 for biofuel,
which shows that in that period exports were greater than imports, unlike the other years when
imports prevailed. Total petroleum products in the presented time series have the biggest share in
net import.
The natural gas supply is transported through the pipeline from Bulgaria to Skopje. The nominal
capacity of the line is 800 million Nm3/year, and it can be increased by almost 50% if the pipeline
is pressurised. The pipeline was commissioned in 1997 as a joint venture between the State and
the major petroleum product distributor „Makpetrol“. Due to some unresolved ownership issues,
Ministry of Economy: Strategy for energy development in the Republic of Macedonia until 2030
<http://www.ea.gov.mk/projects/unece/docs/legislation/Macedonian_Energy_Strategy_until_2030_adopted.pdf
>.
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the gas transmission network has not been extended with appropriate distribution network.
Currently, only a handful of industrial facilities and the district heating company in Skopje use
natural gas. Over the past 10 years, the annual utilization of the pipeline has been between 8 and
12%.1458However, the gasification of the state is one of the primary goals of the current
Government. There are plans for gasification of few big cities in the state.

2.1. Reforms in the power sector
Reforms in the power sector began as early as 2000, but the first real milestone happened when in
2003, following the amendments of the 1997 Energy Law, the Energy Regulatory Commission
was established. The second major milestone was the adoption of the electricity market model in
the 2005 amendments of the Energy Law. In 2006, Parliament ratified the South East Europe
Energy Treaty, and in May the same year, a new Energy Law was adopted. This version of the
Energy Law does not differ much from the one amended in 2005, and most of the changes were
of a cosmetic nature. In order to comply with the EU acquis, a new Energy Law was adopted in
2018. The new law brought major changes in the energy sector, especially regarding the ongoing
liberalization of the energy market.
The Energy Regulatory Commission (ERC) consists of five Commissioners. The Commissioners
are appointed by Parliament for a 5-year term, and they can be re-elected only once. The term of
office of the Commissioners elected in 2003 ranged from one to 5 years. Subsequent terms are for
5 year. Thus, every year one Commissioner is re-elected or replaced, allowing a smooth transition,
and more important, it reduces the influence of the ruling political party in the composition of the
Commission.
The Commission is an independent regulatory body with its own budget that is provided from the
fees paid by every licensed company in the energy sector. Although the Commissioners are
appointed by the Parliament, the Parliament, or for that matter, the political party that has majority,
has limited powers to replace the Commissioners prior to the termination of their terms of office.
In the power sector the Commission is responsible, among other things, for monitoring energy
market operations and proposing measures for its promotion while ensuring non-discrimination,
efficient competition and efficient functioning of the market; delivering regulations for prices and
services in regulated energy activities; prescribing tariff systems; issuing, amending, revoking and
monitoring compliance of the licensees in the energy sector; and resolving disputes that may arise
among the participants on the energy market, including cross-border disputes.
Any appeals to decisions made by the ERC are handled by the Appeal Committee, whose members
are also appointed by the Parliament. In the first year, the ERC received technical assistance for
capacity building from the European Agency for Reconstruction (EAR). During that period, the
ERC was focused on the issues in the power sector. At the end of 2004, ERC delivered the
Rulebook on the Method and Conditions for Regulating Electricity Prices.
The methodology prescribed in the Rulebook is based on revenue cap regulation principles and is
used to determine the maximum allowed revenue for the regulated parts of the power sector:
1458
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generators for tariff customers, transmission and distribution. In mid-2004, when the methodology
was developed, it was still unclear what would be the final design of the electricity market, and
therefore the methodology does not recognise different revenue requirements for the different
distribution functions: use of network, distribution system operation, and supply.1459

3. Is your country a party to any international treaties and any other
international arrangements that might have direct or indirect impact on
domestic energy sector? If yes, list all the relevant treaties with a short
description of their legal status from a domestic law perspective?
The Republic of North Macedonia is a party of the following two international agreements:
 the Agreement on Establishing the Energy Community1460 and
 the Energy Charter Treaty1461.
Macedonia signed the Agreement on Establishing the Energy Community in Athens, Greece, on
25 October 2005 and ratified such agreement on 29 May 2006.
Prior to this, Macedonia signed the “Athens Memorandum” in November 2002, as a
Memorandum of understating, as proposed by the European Union and it outlined the principles
and the institutional necessities for regional electricity market development in South East Europe.
Following intense discussions, an agreement was reached at the first South East Europe Electricity
Regulation Forum in June 2002.
The Ministerial Council is the principal decision-making institution of the Energy Community. It
takes key policy decisions and adopts the Energy Community's rules and procedures. The
Ministerial Council is composed of one representative from each Contracting Party, usually the
Minister of Energy, and of two representatives from the European Union, the European
Commissioner for Energy and a high-level representative of the Presidency of the European
Union. The Ministerial Council meets once a year, and for the period of 1 January to 31 December
2018, Macedonia held the presidency in office and chairs the key institutional meetings.
As of this moment Macedonia has been following the proposals and instructions of the Energy
Community Secretariat and in this regard, has been cooperating with the Energy Community
Secretariat on the preparation of the new Energy Law, adopted and in force as of May 2018, in
regards to transposing the "Third Energy Package" in the local legislation. In addition, as per the
latest Annual Implementation Report published on 1 September 2018 by the Energy Community
Secretariat, it has no open cases under Article 91 or 92 initiated against the country.
Concerning the Energy Charter Treaty, Macedonia has signed this treaty on 3 April 1996.
Macedonia has also signed the Amendment to the Trade-related provisions of the Energy Charter
Treaty in 1998 and the International Energy Charter on 20 May 2015.
Ministry of Economy: Strategy for energy development in the Republic of North Macedonia until 2030
<http://www.ea.gov.mk/projects/unece/docs/legislation/Macedonian_Energy_Strategy_until_2030_adopted.pdf
>.
1460 <https://en.wikipedia.org/wiki/Energy_Community>.
1461 <https://energycharter.org/who-we-are/members-observers/countries/north-macedonia/>.
1459
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In regards to this treaty, during the years Macedonia has been engaged in the establishment of an
Energy Agency and Energy Efficiency Fund, which should allow for an improved implementation
of a national energy efficiency strategy. With regard to renewable energy resources, there are also
clear possibilities to strengthen the role of hydropower in the national energy mix. Related to this,
the legislation is not fully aligned with the Energy Efficiency Directive and the Energy
Performance of Buildings Directive. In late 2017, it was decided to prepare an Energy Efficiency
Law that transposes the Energy Efficiency Directive, the Energy Performance of Buildings
Directive and the framework Directive on Labelling of energy-related products. The work on this
is still ongoing.
As of the signing of the agreement until the present date, North Macedonia has made significant
progress in establishing a competitive and investor-friendly environment for the operation of its
energy sector. As a signatory to the Energy Community Treaty and a country seeking membership
in the European Union, a major priority for the Macedonian authorities has been to introduce
legislation in line with requirements of the EU acquis. Many of the most important provisions are
already in place, including the establishment of an independent regulator, to allow for integration
into a regional market.
In addition to the above, there are also relevant multilateral environmental treaties that are ratified
and have a direct or indirect impact on the energy and/or environmental strategy policies, such as:
- United Nations Framework Convention on Climate Change (and the Kyoto Protocol);
- Aarhus Convention;
- Paris Agreement and
- Espoo Convention.
The Republic of Macedonia, acknowledging the 11 April 1987 significance of the climate change
problem and the necessity to take effective actions for its mitigation, has ratified the United
Nations Framework Convention on Climate Change on December 04, 1997, and became Party to
the Convention on April 28, 1998. In addition to the United Nations Framework Convention on
Climate Change, Macedonia has also ratified the Kyoto Protocol on 18 November 2004, which
entered into force on 16 February 2005.1462Macedonia has actively contributed to the climate
change international processes by fulfilling its reporting requirements. These requirements are
different – under the United Nations Framework Convention on Climate Change, Macedonia has
a status of Non-Annex I country, while as a candidate country for EU membership, must adhere
to EU Climate and Energy Policy, which actually assumes the commitments of Annex I countries.
The leading role in the implementation of the Convention on climate change falls within the
competence of the Ministry of Environment and Physical Planning, in cooperation with other
ministries. To address the problem of climate change more effectively, a Climate Change Project
Unit within the Ministry of Environment and Physical Planning was established. The Macedonian
Government has also appointed the National Climate Change Committee entitled to supervise and
coordinate the implementation of the projects and climate change related issues. Macedonia has
also submitted its First National Communication under the United Nations Framework

1462

<http://unfccc.int/tools_xml/country_MK.html>.
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Convention on Climate Change in 2003, stating that climate change now will affect almost all
domains in the Republic of North Macedonia, having eventually negative impact on the human
health, concerning infectious diseases, circulatory system (cardiovascular) diseases. In addition,
such document stated that the energy sector and industry would have to adapt to new conditions
and rules in order to reduce the energy consumption and GHG emission, which will require
additional investments. This document had a major impact on raising awareness on the people but
also stakeholders on the importance of climate changes in Macedonia.
Following this, Macedonia has submitted additional documents and plans under the United
Nations Framework Convention on Climate Change, including but not limited to the Climate
Change Communication Strategy and Action Plan submitted in 20131463, the First Biennial Update
Report on Climate Change consolidating sectoral analyses on Greenhouse Gas (GHG) emissions
and provides transparency for Macedonia’s progress with mitigation actions and their effects,
submitted in 20141464,the Intended Nationally Determined Contribution (the Action Plan)
submitted in 20151465, as well as the Second Biennial Update Report on Climate Change of the
Republic of North Macedonia(Climate Change Mitigation) in 20171466.
As mentioned above, Macedonia has also ratified the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters (the Aarhus
Convention) on 22 July 19991467. Regarding the implementation of the Aarhus Convention, certain
European countries have a positive experience. However, in countries that are in transition and
are not members of the European Union have a di erent approach to public information.
Concerning Macedonia, the provisions of the Aarhus Convention are incorporated in the
legislation of the Republic of North Macedonia and should be implemented in practice. In
addition, Macedonia has adopted a Strategy and Action Plan for the implementation of the Aarhus
Convention in the Republic of North Macedonia. The aim of the strategy is to analyse the situation
with the implementation of the Convention in the Republic of North Macedonia, to recommend
guidelines for overcoming obstacles and problems that may arise in its implementation, and to
propose an action plan to implement the established guidelines and solutions. With the Law on
Environment, certain conditions are created for the implementation of the Aarhus Convention,
because the law contains provisions that allow quality realization of the right for information
access, public participation in decision-making and better access to justice related to issues on the
environment. In addition, the country has “Macedonian Information Centre for Environment”
(MICE), who should manage the database for the condition of the environment, but in the same
time should be accessible to the public, and there is the o ce for public communication at the
Ministry of Environment and Physical Planning.

1463<http://unfccc.org.mk/content/Documents/Climate%20Change%20Communications%20Strategy%20f%20E
N%281%29.pdf>.
1464<https://unfccc.int/resource/docs/natc/macbur1eng.pdf>.
1465<http://unfccc.org.mk/content/Documents/%D0%B5ENG%20_%20Macedonian%20INDC%20Background
%20document%20(1).pdf>.
1466<http://unfccc.int/files/national_reports/nonannex_i_parties/biennial_update_reports/application/pdf/macedonian_sbur_eng_%5B_preview_%5D.pdf>.
1467<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-13&chapter=27&clang=_en>.
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Macedonia has also signed the Paris Agreement on 22 April 2016; however, the Paris Agreement
was ratified on 9 January 20181468. As the date of ratification is recent, any developments on the
implementation of this Agreement will have to be further analysed in the future. However, it
appears that for the time being, Macedonia successfully meets the commitment to the Paris
Agreement1469.
The Convention on Environmental Impact Assessment in a Transboundary Context, signed in
Espoo, Finland, 25 February 1991, as the most powerful challenge for development of energy
projects and the only international instrument under the umbrella of the United Nations that offers
a legal framework to ensure international cooperation in assessing and managing environmental
impacts of planned activities, in particular in a transboundary context., has also been ratified by
Macedonia on 31 august 19991470. The current environmental impact assessment system of the
Republic of North Macedonia is harmonised with the European Union directives and the ESPOO
convention on Environmental Impact Assessment in a transboundary context. The environmental
impact assessment process in North Macedonia requires Screening, Scoping, Assessment, Review
and a decision on the consent of the environmental impact assessment process allowing the
proponent to obtain other relevant permits. The following documents are important outputs of
the environmental impact assessment process: Notification document (for Screening), Scoping
opinion document, environmental impact assessment report, Consent decision document. The
legislation stipulates that environmental impact assessment can only be undertaken by experts that
are certified and have been incorporated into the list of recognised environmental impact
assessment experts. Under the responsibility of the Ministry for Environment and Physical
Planning, a committee certifies the experts, according to a prescribed procedure.

4. If your country is not a Member State of the European Union, please give
a concise description of any arrangements that have been made between your
country and the EU as far as renewable energy and environmental protection
are concerned.
As North Macedonia is a candidate country for accession to the European Union, it has made
significant arrangements in all areas for the harmonization of its legal system to the European
acquis. The transposition of EU law into the Macedonian legislative and practice has also
influenced the area of renewable energy, albeit to a lesser extent than environmental protection,
which shows better results in EU acquis transposition.
Air pollution is one of the biggest environmental problems in winter, when daily concentrations
of PM10 particles massively exceed the European limits, thereby seriously endangering the health
of the citizens in several cities around Macedonia. According to the government Program for

1468<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-7-

d&chapter=27&lang=_en&clang=_en>.
1469<http://klimatskipromeni.mk/article/112#/index/main>.
1470<https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-4&chapter=27&clang=_en>.
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reducing the air pollution in the Republic of Macedonia, the main source of the increased pollution
is the usage of non-renewable energy sources and lack of care for the environment, both in
households as well as in the industry and transport.1471 Additionally, waste selection and recycling
is very limited and uncommon and the disintegration and burning of waste contribute to harming
the environment.1472
All of these factors make the topic of renewable energy and environmental protection crucial for
the future development of Macedonia, including on its path of accession to the EU. It is precisely
the European acquis, specifically Chapter 27 of the accession negotiations, which contains
legislation that stipulates strict and explicit rules on improving the protection of the environment
and the production and use of renewable energy. As a candidate for accession, Macedonia has
diligently implemented parts of the European acquis into its legislation, although there is a lot of
work remaining to be completed in the upcoming process of accession negotiations, which should
significantly improve the air quality and overall environmental protection.

4.1. Agreements signed between the European Union and the Republic of
Macedonia
North Macedonia and the European Union have made several arrangements regarding renewable
energy and environmental protection. The most important is the Energy Community Treaty1473,
concluded between the European Union and the six countries of the Western Balkans, including
North Macedonia. This Treaty, with an extended duration until 2026, has the objective of bringing
these countries closer to the EU acquis in this area, to set up regional mechanisms for better
integration of the local energy markets, and to prepare said markets for their integration into the
common energy market of the Energy Community.1474 Renewable energy plays a key role in this
Treaty, which is underlined by the need for promotion of renewable energy sources by all parties
to the Treaty in the process of adopting the EU acquis.

4.2. The harmonization of Macedonian law with the EU acquis
In accordance with the obligations arising from the Energy Community Treaty, the Republic of
Macedonia was supposed to transpose a series of Directives and Regulations, as stipulated in a
Decision of the Ministerial Council of the Energy Community, dated 2011.1475 However, this
obligation was not fulfilled in the given deadline, which was the cause of a dispute between
Program for reducing the air pollution in the Republic of Macedonia, pp. 2-3; Available on:
<https://vlada.mk/node/15965?ln=en-gb>.
1472 European Commission. Commission Staff Working Document: The former Yugoslav Republic of Macedonia
2018 Report. Strasbourg, 17.04.2018; pp. 79-81. Available on: <https://ec.europa.eu/neighbourhoodenlargement/sites/near/files/20180417-the-former-yugoslav-republic-of-macedonia-report.pdf>.
1473 The Energy Community Treaty, available on the following link: <https://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=LEGISSUM:l27074&from=EN>.
1474 Renewable and Sustainable Energy Reviews 14 (2010). Mihajlov, A. “Opportunities and challenges for a
sustainable energy policy in SE Europe: SE European Energy Community Treaty”, pp 872-873.
1475 D/2011/02/MC-EnC: Decision on the implementation of Directive 2009/72/EC, Directive 2009/73/EC,
Regulation (EC) No 714/2009 and Regulation (EC) No 715/2009 and amending Articles 11 and 59 of the Energy
Community Treaty.Available on: <https://www.energy-community.org/dam/jcr:a3205108-28f6-41aa-9e71b62ede376cfa/Decision_2011_02_MC_3PA.pdf>.
1471
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Macedonia and the Energy Community Secretariat. In order to overcome the situation, the new
Law on Energy shall diligently transpose the necessary Directives and Regulations, making a step
forward in Macedonia’s progress in this area. However, the new law, proposed by the relevant
Ministry in March 2018, has yet to be adopted.
The Macedonian legislation on the environment has received significant amendments for its
harmonization with the acquis, although more work is planned as part of Chapter 27 following the
official opening of negotiations. This is true not only for the Law on the Environment, but also
for the rest of the relevant environmental legislation. Amongst the most serious modifications
necessary is the prohibition of the use of coal for heating and as fuel, in accordance with the
practice in EU Member States.
As a country aspiring to join the European Union, North Macedonia has made a significant impact
in transposing the relevant EU acquis into the national legislation, including in the area of
renewable energy and environmental protection. However, further efforts are necessary for a more
comprehensive inclusion of the necessary Directives and Regulations as part of Macedonian law
in this area. The need for strengthening the capacities of environmental institutions and aligning
its legislation to the EU acquis in the area of environmental protection has been emphasised in
several important documents issued by the EU, most notably the Note on the environmental
situation in the former Yugoslav Republic of Macedonia, published in 2008.1476

4.3. The progress of North Macedonia in the official documents of the European
Commission
The European Commission annually reports on the implementation of reforms in the Republic of
Macedonia. These reports, except for providing valuable objective reviews of the country’s
progress, serve as recommendations of what can and should be improved for bringing the country
closer to its European future. For the matter at hand, the sections on Chapter 15 (Energy) and
Chapter 27 (Environment and climate change) of the 2018 report1477 are relevant.
Regarding energy, the report observes the country’s moderate preparation. The abovementioned
obligations arising from the Energy Community Treaty, are noted as not yet fulfilled, and the
country had not made any progress on opening the electricity market. The main recommendations
are regarding the transposition and implementation of the Third Energy Package of the European
Union, the strengthening the capacities of the Energy Agency and the Energy Department within
the Ministry of the Economy, and the completion of the process for separation of the transmission
systems operators. As this report is dated April 2018, most of its remarks should be overcome
with the adoption of the new Energy law, but progress remains to be seen upon the delivery of
the 2019 report.
European Commission. Directorate General for Internal Policies of the Union Policy Department Economic and
Scientific Policy. “Note on the environment situation in the Former Yugoslav Republic of Macedonia”. Available on:
<https://www.ecologic.eu/sites/files/project/2013/SC_xx_Note_Envl_situation_Rep_of_Macedonia_Oct_2008.p
df>.
1477 European Commission. Commission Staff Working Document: The former Yugoslav Republic of Macedonia
2018
Report.
Strasbourg,
17.04.2018.
Available
on:
<https://ec.europa.eu/neighbourhoodenlargement/sites/near/files/20180417-the-former-yugoslav-republic-of-macedonia-report.pdf>.
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As regards the progress in the area of environment and climate change, the report notes that there
is only some level of preparation, emphasizing the need for a more effective implementation of reforms.
In particular, it recommends an enhancement of the coordination between all relevant stakeholders
(government, state institutions and units of local government) on the improvement of air quality,
which is the biggest environmental problem in the country. The second remark is regarding waste
management, as the country needs to implement the already adopted regional waste management
plans and to establish an integrated regional waste management system. The legislation, in the areas
of air quality and waste management, as well as in the other areas of environmental protection,
needs to be aligned with the European acquis and a special emphasis is placed on the actual and
effective implementation of the reformed legislation.
The year 2018 saw the publication of the EC’s Strategy for the Western Balkans, titled “A credible
enlargement perspective for an enhanced EU engagement with the Western Balkans”.1478 This
document is significant as it reaffirms the EU’s efforts for successful reforms and integration of
the six Western Balkans countries, including Macedonia. The increase of connectivity, including
energy connectivity, is one of the six Flagship Initiatives outlined in the Strategy.
The Strategy mentions the efforts for expansion of the EU’s Energy Union to the Western
Balkans. The countries should complete the relevant reforms supporting energy security and
increasing energy efficiency and renewable energies, in accordance with the five pillars of the
Energy Union.1479 As already noted in the Commission’s reports on the situation in Macedonia, a
transformation of the system of energy regulators and transmission system operators is necessary.

4.4. Conclusion
Following the brief outline of the Treaty concluded between the Republic of Macedonia and the
European Union, the level of transposition of the relevant Directives and Regulations into the
national legislation and the European Commission’s reports tracking the reforms process in the
country, it may be concluded that North Macedonia has made significant progress as regards
environmental protection and renewable energy, but more work is necessary, in particular reforms
in the legislation and their effective implementation in practice.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
So far, the Republic of North Macedonia has not participated in significant disputes in the field of
environmental law. However, in the field of energy, in its closer history, there are two arbitration
procedures before the international courts. Namely, the Republic of Macedonia was a party to the

European Commission. Communication from the Commission to the EuropeanParliament, the Council, the
European Economic and SocialCommittee and the Committee of the Regions. “A credible enlargement perspective
for and enhanced EU engagement with the WesternBalkans”. Strasbourg, 06.02.2018. Available from:
<https://ec.europa.eu/commission/sites/beta-political/files/communication-credible-enlargement-perspectivewestern-balkans_en.pdf>.
1479 More about the Energy Union on: <https://ec.europa.eu/commission/priorities/energy-union-and-climate_en>.
1478

494

ELSA NORTH MACEDONIA

dispute with Hellenic Petroleum before the Paris court, which began in 20041480 and later in 2009,
Macedonia was a party in an arbitration proceeding in front of the International Centre for
Settlement of Investment Disputes in Washington.

5.1. Dispute between the Republic of Macedonia and Hellenic Petroleum
In 1999, the Government of Republic of Macedonia sold the state-owned OKTA refinery to
Hellenic Petroleum for a price of USD 32,000,000.00. In the period of conclusion of the
agreement, the terms under which it was concluded were interpreted as unfavourable for the state.
In accordance with the agreement, the Government was obliged to purchase 500,000 tons of heavy
fuel oil annually from OKTA otherwise it would pay USD 27 per ton penalty. Furthermore, the
Government was obliged to ensure that at least one million tons of oil would flow through the
Skopje- Thessaloniki pipeline annually. Because of the agreement, OKTA got the exclusive right
to import oil.
However, the Government failed to comply with the provisions of the agreement.1481 It failed to
purchase the minimum of 500,000 tons of heavy fuel oil and it did not manage to secure the flow
of one million tons of oil through the pipeline. Even though the agreement had an exclusivity
clause, the Government breached it, allowing other companies to import petroleum products.
Given the circumstances and the subsequent violations by the Government, OKTA filed a suit in
front of the International Chamber of Commerce’s International Court of Arbitration. OKTA
won the case after the court ruled in OKTA’s favour, awarding the company USD 53,000,000.00
in damages.
However, there was a breach of the agreement of the side of Hellenic Petroleum as well. The
Government stated that OKTA did not comply with the environmental standards. During 2007,
while the arbitration was in progress, the Parliament approved new fuel standards for unleaded
and diesel fuels. Afterwards, just after the arbitration court brought a decision, the Parliament
amended the law in order to shorten the deadline for implementing new fuel standards. The new
deadline was too short for OKTA to implement the recently adopted criteria.
On 31 December 2007, the Government and Hellenic Petroleum signed a settlement agreement
which stipulated that the Government should pay USD 40.000.000,00 for the violations of the
agreement, while OKTA would transfer 20% of the ownership of the Skopje- Thessaloniki
pipeline to the Skopje- Thessaloniki pipeline to the Government, a clause which was in fact
previously agreed with the Agreement concluded in 1999.
Furthermore, the Government agreed to extend the deadline for compliance with the newly
introduced fuel quality standards for OKTA. With the settlement agreement, the parties reached
a settlement for the violations of the purchase agreement. The conclusion of the settlement
lowered the amount that the Government was obliged to pay. A specific provision was included,
stipulating that immediately after the closing of the settlement agreement; the parties will appoint
The End of a Bad Privatization <https://www.balcanicaucaso.org/eng/Areas/Macedonia/The-End-of-a-BadPrivatization-54625>.
1481
ELPE
may
seek
friendly
settlement
of
OKTA
dispute
<http://www.ekathimerini.com/23477/article/ekathimerini/business/elpe-may-seek-friendly-settlement-of-oktadispute>.
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representatives in order to negotiate the modalities for avoiding future violations of the purchase
agreement.
The settlement was criticised by the members of the opposition parties, which claimed that the
issues were not completely settled and further violations were possible. However, the Government
claimed that no better agreement was possible. The spokesperson argued that with the settlement,
the Government managed to save USD 54,000,000.00 of the taxpayers, an amount that would
have otherwise been paid to Hellenic Petroleum as the arbitration court decided that the
Government was obliged to pay damages for USD 94,000,000.00, instead of paying only USD
40,000,000.00.
Hellenic Petroleum, on the other hand, was able to justify the settlement by stating that the
deadline for complying with the new fuel standards was extended, giving them enough time to
take all appropriate measures, which was otherwise impossible to accomplish. Furthermore, the
Government was still obliged to pay a considerable amount of money to Hellenic Petroleum.
Even though a settlement was reached, the dispute between the parties continued as the settlement
regulated only the violations of the past period, and the clauses of the purchase agreement which
were problematic for the Government were still applicable. Hellenic Petroleum commenced a
second arbitration proceeding against the Government in 2011, once again due to the breach of
the clause for a purchase of 500,000 tons of heavy fuel oil for the period between 2008 and 2011
because 2011 was the last year when OKTA worked as a refinery.1482 Recently the Government
announced that a negotiation process would be commenced in order to find a suitable solution.
The spokesperson of the Government stated that: “The government is launching a process of
negotiation aimed at finding a solution which will decrease the potential damage to the Macedonian
budget, for something that has been done by a previous government”.1483 It is expected that the
Government will once again reach a settlement and therefore, conclude a settlement agreement
with Hellenic Petroleum.
In accordance with the latest media announcements, Hellenic Petroleum negotiates with the
authorities in The Republic of North Macedonia for re-starting the Skopje- Thessaloniki gas
pipeline. It is expected that the pipeline can start operating this year. The company's management
and authorities in The Republic of North Macedonia discussed the possibility of exemption of the
court dispute after a lawsuit was filed by Hellenic Petroleum against Macedonia at the Paris
Arbitration Court for the period between 2008 and 2011.1484

5.2. Dispute between the Republic of Macedonia and EVN AG Vienna
In 2009, EVN AG Vienna filed a request for initiation of arbitration proceedings to the
International Centre for Settlement of Investment Disputes. Later, EVN initiated arbitration in

<https://kapital.mk/helenik-petroleum-bara-otshteta-od-makedonija-od-32-milioni-dolari-zoshto-ne-smeotkupuvale-mazut-od-okta/>.
1483
<https://balkaninsight.com/2019/01/10/hellenic-petroleum-sues-macedonia-over-oil-contract-again-01-102019/>.
1484
<https://www.faktor.mk/naftovodot-od-solun-do-skopje-povtorno-kje-proraboti-tuzbata-sepovlekuva?fbclid=IwAR0KNES-hWYcWoKt3pmkC5HZsng0VvswIAHmX4tqbqQwzzc-Wp7h0s6mw-s>.
1482
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front of the International Court of Arbitration in London based on the alleged violation of
Macedonian legislation. 1485
The request filed in front of the ISCID was related to the investments in Elektrostopanstvo na
Makedonija and the alleged bad treatment of the Government. Namely, EVN AG and the Ministry
of Economy of the Republic of Macedonia entered into Agreement for Sale and Purchase of StateOwned Shares of AD Elektrostopanstvo na Makedonija. Later, a dispute arose between the
Parties, regarding this particular agreement that they have previously concluded.
The dispute was at first, brought in front of the national courts; however, EVN AG was not
satisfied with the judgment. In accordance with the judgment, EVN was obliged to compensate
for the unpaid electricity supply during the period prior to the privatization, from 1995 to 2004.
The company ELEM requested EVN to pay all unpaid claims of the former ESM, imposing
financial duties, which were related to the period when EVN was not the owner of ESM. In that
time, ESM was owned by the state and was incapable even as a state company to charge those
claims and covers the debts in question.
EVN claimed that the request was absurd, and reminded the authorities that ESM initiated a
significant number of court proceedings for the unpaid debts; however, the procedures were
unable to continue due to the paralyzed court system. Furthermore, EVN stated that the former
ESM and ELEM concluded an agreement that stipulated that ESM would collect the unpaid
claims, while the money was to be divided between the two companies, ESM and ELEM.1486The
amount that EVN was obliged to pay was USD 120,100,000.00. EVN stated that the proceeding
was contrary to the share purchase agreement that it concluded with The Republic of Macedonia.
EVN AG filed a request for arbitration based on the Treaty between the Republic of Austria and
the Republic of Macedonia on the Promotion and Protection of Investments1487, Energy charter,
Energy Community Treaty - which binds Macedonia to fully respect the legal standards of the EU
energy sector. The Parties were unable to agree on the method for constituting the Arbitral
Tribunal, therefore the Tribunal was constituted in accordance with the ICSID Convention.
Parties were unable to reach an agreement on the appointment of President, so the President was
also appointed in accordance with the ISCID Convention and Rule 4 of the Arbitration Rules.
Eventually, the Parties managed to reach a settlement, and spokespersons of both Parties
confirmed the information.1488 During a press conference held by representatives of the
Government and the EVN, Gunther Ofner, the CEO of EVN stated that “EVN will try to collect
the old debts and everything that will be charged will be shared by 50 percent for EVN and 50

1485
Austria's
EVN
withdraws
arbitration
lawsuits
against
Macedonian
government
<http://www.intellinews.com/austria-s-evn-withdraws-arbitration-lawsuits-against-macedonian-government330642339/?archive=intellinews>.
1486 EVN will sue the state before an international arbitration <http://novvecer.piksel.mk/ekonomija/evn-kje-jatuzhi-drzhavata-pred-megjunarodna-arbitrazha/>.
1487 Law on ratification of the Treaty between the Republic of Austria and the Republic of Macedonia on the
Promotion and Protection of Investments(Official Gazette No. 7/2002).
1488
“Electric
happy
end”
,
Dnevnik,
31.03.2011
<https://time.mk/arhiva/?d1=01&m1=01&y1=1991&d2=31&m2=12&y2=2012&all=0&dnevnik=1&fulltext=2&
timeup=2&show=1&q=%D1%81%D1%82%D1%80%D1%83%D0%B5%D0%BD%20%D1%85%D0%B5%D0
%BF%D0%B8%D0%B5%D0%BD%D0%B4&read=b95e56d1356af25>.
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percent for ELEM. EVN, from the already collected old debts, will pay 3,000,000 Euros to ELEM
and will cede the claims from public state institutions in the amount of 19,500,000 Euros.”1489
The Director of ELEM, stated that the court experts determined that amount of 4.4 billion dinars
was collected because of debt collection of the old claims, which claims exceed an amount of 10.9
billion dinars for electricity. From the already collected amount, 2.2 billion dinars belong to ELEM,
and the rest, in accordance with the agreement belong to EVN.
The Tribunal was informed about the developments as the Parties submitted a full and signed
copy of their Settlement Agreement to the Secretary-General of ICSID and the Arbitral Tribunal.
EVN and the Government confirmed that they agree on permanent discontinuance of the
proceeding and that the Tribunal can implement the Settlement in its award.
In accordance with the Settlement, the Parties “have agreed to settle the dispute subject matter of
the Arbitration and to extinguish any and all claims and rights which the Claimant may have against
the Respondent arising out of or in connection with the ECT, the Investment Treaty and the Sale
and Purchase Agreement, and other agreements…” 1490
Both Parties agreed that EVN AG would withdraw all its claims in the Arbitration, regarding
whether the claims are past, present or future. The withdrawal of the claims signifies that the
settlement will fully and finally settle the dispute that is subject of the concrete arbitration.
Regarding the expenses, as the dispute was ended with a settlement, the Parties agreed to bear their
own legal and other expenses, while the expenses for the Arbitral Tribunal and the charge for use
of the facilities of ICSID was divided in equal shares between the Parties.
Once the Parties agreed on a settlement for the dispute brought in front of the ISCID, they
managed to settle the dispute brought in front of the International Court of Arbitration in London.

5.3. Disputes with the Energy Community
Republic of Macedonia, which is a member of the Energy Community, failed to fulfil its
obligations, which arise from the Energy Community Treaty, according to the Secretariat 2016
Annual Implementation Report on the Acquis under the Treaty Establishing Energy
Community.1491 Macedonia, along with Bosnia and Herzegovina failed to transpose the Third
Energy Package and they failed to do so a year and a half after the deadline, while the other six
parties met the condition.
The Energy Community threatened that it will open disputes against the state because “it continues
to fail in this endeavour”.1492Eventually, two Dispute Resolutions against Republic of Macedonia
were opened. Dispute Resolution 2/15 was open by the Secretariat of the Energy Community for
failing to transpose and implement the provisions for opening the electricity market, for which the
1489 “EVN and ELEM made an agreement” <https://www.dw.com/mk/%D0%B5%D0%B2%D0%BD-%D0%B8%D0%B5%D0%BB%D0%B5%D0%BC-%D1%81%D0%B5%D0%B4%D0%BE%D0%B3%D0%BE%D0%B2%D0%BE%D1%80%D0%B8%D1%98%D0%B0/a14954064>.
1490 Settlement between EVN AG (the “Claimant”) and the Republic of Macedonia (the “Respondent”) in ICSID
Case No. ARB/09/10.
1491 Secretariat 2016 Annual Implementation Report on the Acquis under the Treaty Establishing Energy Community.
1492
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eyed
<https://balkangreenenergynews.com/energy-community-macedonia-bih-fail-implementation-serbia-eyed/>.
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deadline under the Treaty establishing the Energy Community was January 1, 2015 for all
consumers (including households). Dispute 9/16 was open by the Secretariat of the Energy
Community for non-compliance with the Energy Community Treaty, i.e. non-delivery and nonimplementation of the Third Energy Package until the deadline of 1 January 2015. 1493
However, the Dispute Resolutions were withdrawn after the Macedonian Parliament adopted new
Energy Law in May 2018. The new Energy Law transposes the EU Directives and the Regulations
of the Third Energy Package. The new law provides the consumers right to choose the supplier
from whom they will be supplied with energy, and at the same time, it regulates the conditions for
opening the electricity market, which will bring more competition and better quality of the services
of the citizens of the Republic of Macedonia.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
In the frames of the EU integration process, Republic of North Macedonia has noted high
progress in the approximation of the national legislation with the EU law. So far, all framework
laws in the area of environment and energy have been adopted and most of the national legislation
has been completed in all areas of environment.
Currently, in the field of environment, there is one main law, the Law on Environment. It was first
time brought in 2005th and since then, it has had many amendments and additions. It regulates the
rights and duties of the Republic of Macedonia, the municipalities, the city of Skopje and the
municipalities in the city Skopje as well as the rights and duties of the legal and physical persons,
in providing conditions for protection and promotion of environment, in order to exercise the
right of citizens to healthy environment. 1494
According to the Law on Environment, the Protection of the individual areas of the environment
is achieved by taking measures and activities determined with this law, that refer to the protection
against harmful effects such as:
 performing various activities,
 pollutants and technologies,
 waste,
 noise and vibration and
 Ionizing and non-ionizing radiation.1495
The Energy Community withdrew the disputes after the adoption of the new Energy Law
<http://www.webohrid.com/energetska-zaednica-gi-povlece-sporovite-protiv-rm-po-donesuvanje-na-zakonot-zaenergetika/>.
1494 Article 1(1), Law on Environment („Official Gazette of the Republic of North Macedonia “ ¼. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1495 Article 2 (2), Law on Environment („Official Gazette of the Republic of North Macedonia “ ¼. 53/2005;
81/2005; 24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014;
44/2015; 129/2015; 192/2015; 39/2016 ´ 99/2018).
1493
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This measurements and activities for protection and improvement of the environment are
considered public interest, and the Government is obliged to provide financial assets from the
Budget of Republic of North Macedonia for promotion and protection of the environment. 1496
The main objectives as defined in the Law are:
 preservation, protection, renewal and promotion of the quality of environment;
 protection of life and health of people;
 protection of biodiversity;
 rational and sustainable use of natural resources
 -implementation and improvement of the measures for resolving the regional and global
environmental problems. 1497
The aforementioned objectives are achieved in particular by forecasting, monitoring and
preventing negative impacts on the environment, protection and regulation of different areas,
prevention of risks and environmental hazards, encouraging the use of renewable natural resources
and clean technologies suitable for the environment, establishing of a system of protection,
planning and management and also providing funds for financing measurements and activities for
protection and improvement, developing awareness, stabilizing the concentrations of gases that
can cause the greenhouse effect in the atmosphere and dealing with desertification and mitigation
of the effects of droughts. 1498
The Law on Environment also determinates the principles for protection of the environment,
general obligations for its protection, special obligations and measures, monitoring of the
environment from the Ministry of Environment and special planning and other institutions with
delegated powers. The Law also stipulates developing of National Environmental Information
System, which will serve for managing the data for the state of the environment in Republic of
North Macedonia1499 and Environmental Cadastre, which will contain data on the activities and
installations that can jeopardise or endanger the environment. 1500
Beside the Law on environment on this field there are many others, supportive laws, which regulate
only separate questions from a wider topic, or have in their focus only one medium from the

Article 3, Law on Environment („Official Gazette of the Republic of North Macedonia “ ¼. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1497 Article 4 (1), Law on Environment„Official Gazette of the Republic of North Macedonia “ ¼. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1498 Article 4 (2), Law on Environment („Official Gazette of the Republic of North Macedonia “ ¼. 53/2005;
81/2005; 24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014;
44/2015; 129/2015; 192/2015; 39/2016 ´ 99/2018).
1499 Article 40 (1), Law on Environment („Official Gazette of the Republic of Macedonia “ ¼. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1500 Article 42 (2) , Law on Environment(„Official Gazette of the Republic of Macedonia “ ¼. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1496
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environment like ambient air quality, nature protection, protection against noise, waste
management, waters, spatial planning, soil etc.1501
In the field of energy, the main law is The Energy Law. It regulates the objectives and the manner
of implementing the energy policy, the construction of energy facilities, the status and the
competence of the Energy Regulatory Commission services of the Republic of Macedonia,
electricity markets, natural gas, thermal energy, crude oil market, oil derivatives, transport fuels,
the manner and procedure for determining and fulfilling the obligations for providing a public
service in the markets for electricity, natural gas and thermal energy, the rights and obligations of
energy consumers and users of energy systems, the method and conditions for encouraging the
use of renewable energy sources and other issues in the field of energy. 1502
The Energy Law is also the main legal document that defines and regulates the renewable sources
of energy.
Renewable energy sources as defined in the Law are:
"Non-fossil energy sources such as: hydro, wind, solar, aero thermal, hydrothermal and geothermal
energy, biomass, landfill gas, biogas and gas obtained from wastewater and biomass treatment
plants;1503
One of the main objectives of the Law and the Energy Policy defined with it is encouraging the
use of renewable energy sources.1504
The Energy Policy is determined in the Strategy on Energy Development, which is adopted by the
Government on the proposal of the Ministry of Economy.
The Strategy on Energy Development also determinates the potential of renewable energy sources
and the support measures for the utilization of the renewable energy in order to increase the share
of energy produced from renewable sources in the gross final energy consumption. 1505
Within six months from the day of adoption of the Strategy, the Government at the proposal of
the Ministry of Economy brings an Action Plan for renewable energy sources for a period of ten
years. This Action Plan contains review and evaluation of the situation in the energy sector and
the market for renewable sources energy, comparative analyses, objectives and dynamics of the
indicative trajectory, sectoral goals and annual forecasts and measures for achieving the objectives
with determination of the holders, deadlines and means of implementation. The Ministry is
responsible for monitoring of the implementation of the Action Plan for renewable energy sources
and prepares a report on every two years, which is delivered to the Government. If the share of
energy from renewable sources in the last two years is less than the dynamics of the indicative
trajectory, the Government adopts a revised action plan and submits it to the Secretariat of the
Energy Community. In this revised Renewable Energy Action Plan there are measures established
to enable the realization of the indicative trajectory. 1506
1501 Article 2 (1), Law on Environment(„Official Gazette of the Republic of Macedonia “ no. 53/2005; 81/2005;
24/2007; 159/2008; 83/2009; 48/2010; 124/2010; 51/2011; 123/2012; 93/2013; 187/2013; 42/2014; 44/2015;
129/2015; 192/2015; 39/2016 ´ 99/2018).
1502 Article 1, Energy Law (Official Gazette of the Republic of Macedonia no. 96/2018).
1503 Article 3, paragraph 38, Energy Law (Official Gazette of the Republic of Macedonia no. 96/2018).
1504 Article 10,Energy Law (Official Gazette of the Republic of Macedonia no. 96/2018).
1505Article 11, paragraph 9,Energy Law (Official Gazette of the Republic of Macedonia no. 96/2018).
1506 Article 172, Energy Law Official Gazette of the Republic of Macedonia no. 96/2018.
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According to the Energy Law, the Minister of Economy also brings Rulebook on Renewable
Energy Sources that stipulates in detail:


Types of electricity generation plants using renewable energy sources;



The conditions and the manner in which the surplus from the produced energy from
renewable energy sources intended for own consumption is transferred to the electricity
distribution network;



Manner of issuing approvals for wind potential metering, for the purpose of electricity
generation;



Metering method for wind potential, for the purpose of electricity generation;



The manner of issuance, transfer and revocation of guarantees of origin and their content;



Manner, procedure and terms and conditions for recognition of the guarantees of origin
issued by other countries;



The content, form and manner of keeping the register of power plants that generate
electricity from renewable energy sources and


The content, form and manner of keeping the register of guarantees of origin.1507
Another important and relatively new law in the field of energy is the Law on Energy Efficiency,
brought for the first time in 2018.
This law transposes the provisions of the Directive 2012/27 / EU on energy Efficiency, Directive
2010/31 / EC on the energy performance of buildings and Regulation 2017/1369 and establishes
a framework for indicating the consumption of energy, as adopted and amended by the Energy
Council of the Energy Council community.
Task
Necessity
Competent
Period
authority /
contracting
party (if any)
Concession
Arrangement of land use /
The Government/
Concession, in any case.
procedures may last
ownership rights
Municipality
up to few months.
Facilities with capacity more
The Government
than 10 MW
Construction permit
The
5 working days
Facilities with capacity less than
Municipalities
10 MW
in any case
Energy Regulatory The information is
Network access agreement
Commission
not available.
Aggregate small
plant license

1507

502

power

Not needed if the energy
generating facility has a power
capacity less or equal to 10

Energy Regulatory
Commission

Article 185, Energy Law Official Gazette of the Republic of Macedonia no. 96/2018.

The information is
not available.
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MW and if the produced energy
is for personal use

Construction

Balance
agreement

In any case

network

Operational agreement
Notification
on
the
proposed installation and
the intended starting date
of commercial operation

Network use agreement

Please note that Macedonia has
not adopted the Balancing rules
yet, and the market is not
completely liberalised.
Information is not publicly
available
Usually, when the facility is
built on basis of a concession,
the starting date is proposed
within the Agreement between
the concessionaire and the
concessioner.
In any case

Ministry of
Transport and
communications

Up to 30 days

…

…

…

…

…

with the drafting of
the Agreement

TSO

Information is
not publicly
available.

Depending of the type of the
produced
energy,
the
Separate permission for
The Government/
authorization is obtained either
operation
The Municipality
from the Government or from
the Municipality.
Notification on the fact of
Information is not publicly
installation and the start of
available.
commercial operation
Ministry
of
If the land is not listed as
Agriculture,
Occupancy permit
.construction land, it must be
Forestry
and
transformed as such.
Water Economy

The time may vary
depending on the
particular case.

Up to 30 days.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Increasing the share of renewable energy sources is not possible without adequate legal and bylaws. The legal (and by-laws) regulation should provide a framework that will enable simpler
construction of the production facilities, stimulating (financial) measures and implementation of
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the simulative measures. In addition to the existence of quality regulation, the application of the
regulation in practice is a key prerequisite for increasing the share of RES in the final consumption.
From the legal and institutional aspect, the basic elements for RES are provided in the Law on
Energy adopted in 2006, and has undergone changes in 2007 and 20081508, which, among other
things, promotes and utilization of RES. This Law regulates that the Energy Agency of the
Republic of Macedonia gives guarantees of origin of electricity produced from RES and maintains
a register of guarantees. The guarantee for the origin of electricity produced from RES will specify
the energy source from which the EE is produced, the date and place of production. The guarantee
will enable the EE producer to qualify as a preferential producer for EE produced by RES. The
Energy Regulatory Commission of the Republic of Macedonia adopts Rulebooks and Decisions
on preferential tariffs for the purchase and sale of EE produced by preferential EE manufacturers
as well as for producers of highly efficient cogeneration plants.1509 In the content of the secondary
legislation for RES, appropriate analyses are carried out in order to determine: - the amount of
installed capacity of an individual installation for the status of preferential producer of EE
produced by RES, for each type of RES; - The total installed capacity for which the preferential
tariffs for purchase of EE produced by RES, for each type of RES will be applied; - Mechanisms
for financing preferential tariffs.
So far, the following Rulebooks have been adopted:
 Rulebook on the manner and procedure for determining and approving the use of
preferential tariffs for purchase and sale of electricity produced in small hydropower plants
(Official Gazette of the Republic of Macedonia No. 16/2007)
 Rulebook on the manner and procedure for determining and approving the use of a
preferential tariff for purchase and sale of electricity produced from wind power plants
(Official Gazette of the Republic of Macedonia No. 61/2007)
 Rulebook on the manner and procedure for determining and approving the use of a
preferential tariff for the purchase and sale of electricity produced from electric power
plants that use biogas from biomass as a fuel (Official Gazette of the Republic of
Macedonia
Republic of Macedonia no. 142/2007) and Rulebook amending the Rulebook on the manner and
procedure for determining and approving the use of the feed-in tariff for the purchase and sale of
electricity produced from electric power plants using biogas from biomass as a propellant (Official
Gazette of the Republic of Macedonia no.44 / 2010)
 Rulebook on the manner and procedure for determining and approving the use of
preferential tariff for the purchase of electricity energy produced by photovoltaic systems
(Official Gazette of the Republic of Macedonia no. 112/2008) and the Rulebook for
change and supplementing the Rulebook on the manner and procedure for determining
and approval of using a preferential tariff for the purchase of electricity generated from
photovoltaic systems (Official Gazette of the Republic of Macedonia no. 44/2010)
 Rulebook on the manner and procedure for determining and approving the use of a
preferential tariff for the purchase and sale of electricity produced from electric power
1508
1509
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plants using biomass as a propellant (Official Gazette of the Republic of Macedonia No.
44/2010)1510
According to the Rulebooks, the Energy Regulatory Commission adopted Decisions on the
amount of preferential tariffs for the purchase of electricity produced and delivered by small
hydropower plants, wind power plants, power plants using biogas from biomass and photovoltaic
systems as biogas. The preferential EE producer should submit to the Energy Regulatory
Commission a document issued by the Energy Agency confirming that it uses RES in order to
obtain preferential tariffs for its production1511. For this, there are appropriate Rulebooks:
 Rulebook on renewable energy sources for electricity generation (Official Gazette of the
Republic of Macedonia No. 127/2008);
 Rulebook on issuing guarantees of origin of electricity produced from renewable energy
sources (Official Gazette of the Republic of Macedonia No. 127/2008);
 Rulebook on acquiring the status of preferential producer of electricity produced from
renewable energy sources (Official Gazette of the Republic of Macedonia No. 29/2009).
In order for these Rulebooks to be applied in practice, a Decision on the amount of installed
capacity was based on the analysis of this Strategy for determination of the amount of installed
power of an individual plant for acquiring the status of preferential producer of electricity
produced from RES, for each type of RES; Total installed capacity for which they will be applied
feed-in tariffs for the purchase of EE produced by RES for each type at RES; as well as the
mechanisms for financing privileged tariffs.1512
With the Law on Energy, the state promotes the use of renewable energy sources and the
possibility for greater participation in the use of these sources, based on the analysis of the technical
and technological conditions, the manner of connection and the manner of use and access to the
system for distribution of electricity Energy through this Law, the Rulebook and the Decree offer
a solution by which households - consumers will be able to generate electricity from renewable
energy sources for their own consumption, and the excess will be delivered to the electricity
distribution network.
The new Energy Law (with the changes that are made in 2008) no longer limits the process of
investing in the production of electricity from renewable energy sources as before. Now it is
possible to invest in capacities of 200-megawatt hours of installed power, and the state will provide
construction land that will be properly regulated, which will have the possibility of installing
photovoltaic power plants with different power. With the adoption of the new Law, the Republic
of Macedonia reflects the Third Energy Package of the EU and thus will open the energy markets
currently regulated by the Energy Regulatory Commission. In addition, the Regulation introduced
the premium as a support to electricity producers from renewable energy sources (RES). It is a
form of financial support that is granted to a preferential producer of electricity from renewable
sources as an additional amount of the price that it generated from the sale of the produced energy
on the electricity market.
Renewable spurces/ Legal acts <http://www.erc.org.mk/pages.aspx?id=53>.
Article 38 of The Law on Energy: The entities performing an energy activity can not start performing the activity
without prior license issued by the Regulatory Commission.
1512 Official Gazette of the Republic ofMacedonia no. 123/09.
1510
1511
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In Macedonia according to the latest data released by the State Statistical Office, renewable sources
represent more than 40% of the total gross electricity production. Namely, from the hydro power
plants in July, 40.9 per cent of the produced energy was received. While the wind generated 3.1
per cent of energy, 1 per cent of biogas plants, and only 0.7 per cent of solar energy.1513
The Republic of Macedonia has undertaken the fulfilment of the objectives of the EU Strategy
20/20/20. In particular, 20 percent energy savings, 20 percent lower emissions and 20 percent
share of renewable energy. The state has committed itself to achieving energy savings of 14.5 per
cent by 2020 compared to the average consumption in the period 2002-2006, and then to reduce
carbon dioxide emissions from 2010 to 2020 by 5.792 kilotons of carbon dioxide, 21 per cent share
in renewable energy sources in the consumption of final energy by 2020.1514
In support of the reforms in the development of RES in the Western Balkans, the European Bank
for Reconstruction and Development (EBRD) and the Energy Community (EC) Secretariat have
published common guidelines to help countries design and implement competitive selection
procedures for support of renewable energy sources. The International Renewable Energy Agency
(IRENA) has assisted the EC Secretariat and the EBRD in designing common guidelines. The
draft policies and guidelines for the introduction of auctions on renewable energy sources were
presented in November 2017. According to the Secretariat of the Energy Community, more and
more countries use competitive methods to set the conditions for selecting support consumers for
RES production. These competitive methods reduce the cost of renewable energy with great
success, in many cases also under the cost of conventional methods of power generation. These
Guidelines are intended primarily for countries that are signatories to the Energy Community
Treaty and countries where the EBRD has its activities. The guidelines are already reflected in the
work of the EBRD and the EC Secretariat, especially in Albania and Macedonia, where the EBRD
is assisting the authorities, which is supported by these guidelines. Such assistance for holding
auctions is more than welcome to Macedonia, which has yet to completely liberalise the electricity
market.1515

<http://www.stat.gov.mk/pdf/2018/6.1.18.60.pdf> - State Statistical Office
<https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/2020-energy-strategy>. -By 2020,
the EU aims to reduce its greenhouse gas emissions by at least 20%, increase the share of renewable energy to at least
20% of consumption, and achieve energy savings of 20% or more
1515 <https://balkangreenenergynews.com/ebrd-energy-community-issue-joint-policy-guidelines-renewable-energyauctions/>.
1513
1514
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1. Does your country have energy and/or environmental strategy policies?
1.1. Strategy Policies for Renewables
In the current government's political platform created in 2013 the Norwegian government pledged
to transition to a low-emission society by 2050, strengthen the Climate Agreement and safeguard
prudent management of nature as a basis for future growth, development and welfare.1516 The goal
is a changed economic dynamic and growth potential that is itself based on solutions that produce
low greenhouse gas emission and reduce the need for subsequent remedial environmental
measures.1517
The new climate economy has proven that economic prosperity and development is not
contradictory to climate change challenges,1518 which the Climate and Environment minister stated
as the reason for the government's long-term readjustment of the low carbon emission by
prioritizing collective transport, climate technology and renewable energy.1519
The Norwegian Water Resource and Energy Directorate (NVE) has published a strategy for 20152019 in order to contribute to an efficient adaption to climate change.1520 The NVE has concluded
that it must have specialist expertise, relevant adaptation measures must be mapped out and the
relevant actors must have sufficient knowledge about climate change and adaptation.1521 This will
be achieved by NVE analysing needs, providing guidance and assistance, and communicating the
requirements for adaptation. NVE’s climate change adaptation will be based on dialogue and
collaboration with relevant actors in the public and private sector as well as in research.1522
NVE focuses on the management areas where climate change is expected to have particularly
serious consequences. This may include changes or specification of requirements in guidelines,
such as requirements regarding maintenance, modernisation, security and emergency preparations
related to power supply and dam safety. It can also include assistance with flood and landslide
protection, and advice on land use that prevents danger and damages.1523

1516 Sundvoll Plattformen https://www.regjeringen.no/no/dokumenter/politisk-plattform/id743014/#miljo_klima
accessed 14 February 2019.
1517 Sundvolden-Plattformen Politisk plattform for en regjering utgått av Høyre og FrP (16.10.2013)
https://www.regjeringen.no/no/dokumenter/politisk-plattform/id743014/#miljo_klima accessed 14 February 2019
1518 New Climate Economy Newsletter https://newclimateeconomy.report/ accessed 14 February 2019
1519 New Climate Economy https://newclimateeconomy.report/ accessed 14 February 2019.
1520
Klima+vekst=sant https://www.regjeringen.no/no/aktuelt/Klima--vekst--sant/id2000805/ accessed 14
February 2019.
1521 Norwegian Water Resource Resources and Energy Directorate - NVE's strategy for climate change adaptation
(2015-2019) https://www.nve.no/Media/6535/klimatilpasningsstrategi_eng_260816_page.pdf.
1522 Norwegian Water Resource Resources and Energy Directorate - NVE's strategy for climate change adaptation
(2015-2019) https://www.nve.no/Media/6535/klimatilpasningsstrategi_eng_260816_page.pdf.
1523 Norwegian Water Resource Resources and Energy Directorate - NVE`s Strategy for Climate Change Adaption
(2015-2019) https://www.nve.no/Media/6535/klimatilpasningsstrategi_eng_260816_page.pdf accessed 14 February
2019.
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NVE will implement 13 measures in order to address climate change. These include mapping and
monitoring management plans and action programmes for water regions, landslide and flood
hazards. Further, municipalities more accountable in their plans to integrate climate adaptation.1524
The domestic energy policy prioritization is found in the government`s 2016 white paper ”Power
for change”, where it excludes the export of oil and gas production.1525 The White Paper presents
an energy policy to improve the security of supply, promote industrial development and moreefficient and climate-friendly energy use.1526 The strategy policy has four priority areas, which will
be elaborated in the following.

1.1.1. Enhanced security of supply
Norway is by far the most electricity-intensive International Energy Agency (IEA) member
country. Electricity made up 46% of the Total Final Consumption (TFC) vs. 22% TFC in 2015.
Norway has twice as much electricity in its TFC as the average IEA member country. Security of
energy supply in Norway goes hand in hand with electricity security. Both production and demand
flexibility help maintain the security of electricity supply, as do hydropower storage in reservoirs,
which is half of the total in Europe, up to 85 terawatt hours.1527
The government aims to ensure that Norway has a robust electricity grid, and that investments
towards this are made in time and to improve the security of supply. To obtain this, it also
promotes the use of new technologies and new market solutions, such as advanced metering
systems and smart grids and stronger cooperation with other Nordic countries. This includes both
the security of supply and a common approach to European Union energy policy, which, through
the EEA agreement, influences how Norway’s energy supply system can be organised.1528

1.1.2. Efficient production of renewables
Norway has significant resources for hydropower that are mostly publicly owned. The use of the
economic profit is sought to enable an increase in interconnection with other market areas. A goal
is to change the regulatory framework to end the monopoly of the state-owned transmission
system operator, Statnett, who owns and operates the majority of the electrical grid. It is important
to maintain the value of the Norwegian renewable energy assets. The joint electricity certificate
system with Sweden will not contain new targets after 2020. The licensing process will be made

Norwegian Water Resource Resources and Energy Directorate - NVE`s Strategy for Climate Change Adaption
(2015-2019) Measures https://www.nve.no/Media/6535/klimatilpasningsstrategi_eng_260816_page.pdf accessed 14
February 2019.
1525 Energy policies in IEA countries - Norway http://www.oecd.org/norway/energy-policies-of-iea-countriesnorway-2017-9789264269002-en.htm accessed 14 February 2019.
1526 White paper on Norway’s energy policy: Power for Change – Energipolicy towards 2030 (Meld St. 25 2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1527 White paper on Norway’s energy policy: Power for Change – 1.2 Enhanced security of supply (Meld St. 25 20152016) https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1528 White paper on Norway’s energy policy: Power for Change – 1.2 Enhanced security of supply (Meld St. 25 20152016) https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1524
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more efficient and a long-term development of profitable wind power in Norway, both on and
offshore is sought.1529

1.1.3. Efficient and climate-friendly use of energy
In order to focus on innovation and the development of new energy and climate solutions, the
national agency for the support of green energy and energy efficiency, Enova, works on reducing
greenhouse gas emissions (GHG), strengthen the security of energy supply, and develop
technologies that, in the long term will help to reduce emissions. Since 2015, Enova has also
worked to reduce the emissions from transport. The development of new energy and climate
technologies in the industrial sector will continue to be a main area of Enova's work.1530
The government has set a national objective to reduce the energy intensity of the GDP by 30% to
2030, by facilitating the transition from fossil fuels to renewable energy in areas in which energy
consumption results in GHG emissions, such as transport, industry, oil and gas extraction, and
heating. The government is also working to propose a ban on fossil fuels for space heating in
2020.1531

1.1.4. Economic growth and value creation through efficient use of profitable renewable
resources
Today, more than 80% of Norwegian GHG emissions are covered by taxes and/or the EU
Emissions Trading Scheme (EU-ETS). In addition to this, the government supports research on
and innovation in climate-friendly technologies to encourage developing emissions reduction
solutions by ensuring that the whole innovation chain functions smoothly through interaction
between the main public entities, Innovation Norway, the RCN, Enova and Gassnova.1532
Together with Equinor, Shell and Total, the government owns the technology centre Mongstad,
which is the world’s largest facility technology concerning testing and improving carbon capture
before it is released into the atmosphere.1533
Not to mention the Norwegian state enterprise for carbon capture and storage, Gassnova, and
Enova working on reducing GHG emission, development of energy and climate technology, along
with contribution.1534

White paper on Norway’s energy policy: Power for Change – 1.3 Efficient production of renewables (Meld St.
25 2015-2016) https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1530 White paper on Norway’s energy policy: Power for Change – 1.3 Efficient production of renewables (Meld St.
25 2015-2016) https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1531 White paper on Norway’s energy policy: Power for Change – 1.4 Efficient and climate-friendly use of energy (Meld
St. 25 2015-2016) https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1532 White paper on Norway’s energy policy: Power for Change – 1.5 Economic growth and value creation through
efficient
use
of
profitable
renewable
resources
(Meld
St.
25
2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1533 White paper on Norway’s energy policy: Power for Change – 1.5 Economic growth and value creation through
efficient
use
of
profitable
renewable
resources
(Meld
St.
25
2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1534 White paper on Norway’s energy policy: Power for Change – 1.5 Economic growth and value creation through
efficient
use
of
profitable
renewable
resources
(Meld
St.
25
2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1529
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Innovation Norway manages the environmental scheme, granted to companies who can provide
low emission technology and sustainable products and services. In this way, they are promoting
and encouraging Norwegian businesses to climate-friendly restructuring.1535
Low-cost hydropower has been the basis of Norway’s industrial development and the country
hosts several electricity industries. Flexible hydropower generation and the widespread use of
electricity is seen as Norway’s competitive advantages, and their development will be facilitated.1536

1.2. Strategy Policies for Oil and Gas
According to the rapport “An industry for the future – Norway’s petroleum activities” produced
by the Norwegian Ministry of Petroleum and Energy, the plan for long-term management and
value creation from the petroleum resources, which is presented in the report, will facilitate the
petroleum activities to remain a key industry in Norway for decades to come. Making the
petroleum industry one for the future1537 The Government wants to maintain the exploration
activity and will allocate production licenses in mature and immature areas to limit the fall in
petroleum production.1538
The Government wants to unite the role of a major energy producer with the ambition to be a
leader in environmental and climate policy by continuing to exploit the petroleum resources while
continuing to streamline the activities on the continental shelf. The operations on the continental
shelf should be the best in terms of energy-efficient oil and gas production. The use of instruments
in the sector facilitates the implementation of measures and the development of new and more
effective solutions1539
In addition, gas has properties in power generation that facilitate the phasing in of renewable power
production and can therefore contribute to further CO2 reductions. Gas power plants work well
with, for example, wind or solar power, as it can quickly and efficiently produce power when it is
not blowing or is sunny. The Government will therefore intensify efforts to ensure that the
advantage of natural gas, rather than the use of coal, is taken into account when setting the
framework for Europe's energy structure.1540
The newest report about the general plans for oil and gas production in Norway is somewhat old
(2010 – 2011) and it is therefore necessary to also consult another report, “Development and

1535 White paper on Norway’s energy policy: Power for Change – 1.5 Economic growth and value creation through
efficient
use
of
profitable
renewable
resources
(Meld
St.
25
2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1536 White paper on Norway’s energy policy: Power for Change – 1.5 Economic growth and value creation through
efficient
use
of
profitable
renewable
resources
(Meld
St.
25
2015-2016)
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/.
1537
Meld. St. 28 (2010 – 2011) En næring for framtida – om petroleumsvirksomheten
https://www.regjeringen.no/no/dokumenter/meld-st-28-2010-2011/id649699/sec1 accessed 8 April 2019.
1538
Meld. St. 28 (2010 – 2011) En næring for framtida – om petroleumsvirksomheten
https://www.regjeringen.no/no/dokumenter/meld-st-28-2010-2011/id649699/sec1 accessed 8 April 2019.
1539
Meld. St. 28 (2010 – 2011) En næring for framtida – om petroleumsvirksomheten
https://www.regjeringen.no/no/dokumenter/meld-st-28-2010-2011/id649699/sec1 accessed 8 April 2019.
1540
Meld. St. 28 (2010 – 2011) En næring for framtida – om petroleumsvirksomheten
https://www.regjeringen.no/no/dokumenter/meld-st-28-2010-2011/id649699/seIbid.c1 accessed 8 April 2019.
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operation of the Johan Castberg oil field”1541 from 2017-2018, when commenting on the Oil and
Gas policies of Norway.
Oil from the Norwegian shelf covers just under two percent of the world's oil demand but
generates large revenues and brings tens of thousands of jobs to Norway. Gas production from
the Norwegian shelf is higher than ever and contributes to secure and cleaner energy supply from
its trading partners in Europe. Through a continued active petroleum policy, the Government will
facilitate profitable production of the oil and gas resources in a long-term perspective.1542
By succeeding in this, the current export level of gas to Europe could be maintained at a high level
over time. This will also contribute to the more gradual decline in Norway's share of the global oil
market.1543
Oil production on the Norwegian shelf has fallen by 42 per cent since the peak year 2001, and
Norwegian oil production now accounts for about 2.1 per cent of the world's oil production. This
share is in a long-term, downward trend, but may increase in the short term when new large fields,
such as the Sverdrup field, come on stream.1544
New developments and measures for increased recovery are needed to limit the fall in Norwegian
production over time. Through the active petroleum policy, the Government believes, it will be
possible to limit the fall in Norwegian oil production even after 2025.1545
Norwegian gas exports make it easier for operators in Europe to make decisions about phasing
out coal in the power supply. The UK, which covers 40 percent of its gas consumption with
imports from Norway, has reduced coal-based power production by more than 60 percent since
2015. Largely it is gas power that has replaced coal, which in 2016 alone reduced CO2 emissions
in the UK with the equivalent of half of Norway's CO2 emissions.1546 Norwegian gas will become
increasingly important when British coal power is phased out and will play an important role in
the flexibility of the British energy system.
Europe is by far the most important market for gas from the Norwegian shelf. About 95 per cent
of Norwegian gas is sent in pipelines to Europe. Pipe transported gas is very competitive compared
to LNG in Europe, as the process of cooling gas to liquid LNG is costly and there are considerable
costs associated with shipping.1547

Meld. St. 28 (2010 – 2011) En næring for framtida – om petroleumsvirksomheten
https://www.regjeringen.no/no/dokumenter/meld-st-28-2010-2011/id649699/sec1 accessed 8 April 2019; Prop. 80
S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 8 April 2019.
1542 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 8 April 2019.
1543 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 8 April 2019.
1544 ‘Norsk petroleum’ https://www.norskpetroleum.no/fakta/produksjon/ accessed 14 February 2019.
1545 Prop. 80 S (2017-2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 8 April 2019.
1546 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 14 February
2019.
1547 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
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Large parts of the future production will come from discoveries that have not yet been found. A
prerequisite for maintaining the production level over time is that profitable discoveries are made
regularly. A steady supply of prospective exploration space is important for maintaining both
exploration activity and long-term value creation from the Norwegian shelf. In order to achieve
the main goal of the petroleum policy, it is therefore important to keep a predictable and high pace
in the allocation of exploration area.1548
Open areas for petroleum activities on the Norwegian shelf include areas in the North Sea, the
Norwegian Sea and the southern part of the Barents Sea. In the opened areas, it is still expected
to be undiscovered resources that can provide a basis for activity for many years to come. At the
same time, a significant part of the potential, and largely the upside in the resource estimate, is
related to areas that are currently not open to petroleum activities.1549
Exploration activity has remained at a solid level over the past two years, despite the fall in oil
prices. In 2017, 17 exploration wells were drilled, and 11 new discoveries were made. Resource
growth is in the range of 13–36 million Sm3 oil / condensate and 11.4–23.2 billion Sm3
recoverable gas.1550 This is less than expected. It is expected that the number of exploration wells
will increase somewhat in 2018 compared with 2017. Most exploration wells are planned in the
North Sea. The final figure for exploration wells may vary, since delays on a well will affect the
start-up of the other wells the rig will drill.1551
Norway's petroleum resources are the Norwegian people's property. The oil and gas industry is,
and has been, a cornerstone of the Norwegian economy in recent decades. In the coming years,
the oil and gas industry will continue to play a key role in the Norwegian economy and through
the tax system and the State’s Direct Financial Interest (SDFI) scheme will contribute significantly
to the financing of the Norwegian welfare society.1552
The main objective of the petroleum policy is to facilitate profitable production of oil and gas in a
long-term perspective. At the same time, a large proportion of the value creation will fall to the
Norwegian state, so that it can benefit the entire society.1553
Activity on the Norwegian shelf offers great opportunities for a positive further development of
the Norwegian supplier industry. It is just under 200,000 that are employed and linked to the
Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 14 February
2019.
1549 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
1550 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s-20172018/id2596504/sec2#KAP2 accessed 14 February
2019.
1551 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
1552 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
1553 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
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demand from the petroleum industry.1554 The industry is competent and technologically advanced.
Many Norwegian-based companies are most competitive towards the Norwegian shelf. Their
activity is therefore linked to future market opportunities in the domestic market on the Norwegian
shelf. The Government will facilitate good resource management, high value creation and high
government revenues by continuing a stable, long-term petroleum policy.1555
The role of petroleum producer will continue to be united with the ambition of being a world
leader in environmental and climate policy. The Government will continue to impose a quota
obligation and CO2 tax as the main means of climate policy on the Norwegian shelf, while
maintaining strict environmental requirements for Norwegian oil production.1556

2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. High consumption, high production
According to the World Bank’s latest available statistics was the average energy consumption per
Norwegian 5,815.807 kg of oil equivalent in 2015.1557 The latest updated number according to the
national statistical institute of Norway, Statistics Norway, reveals that the total energy consumption
was 213 for 2017.1558 The energy consumption measured in tons of oil equivalent was, according
to Enerdata, 28 Mtoe in 2017.1559 Updated numbers for 2018 are not yet available. Since the 1970,
there has been a 40 per cent increase in energy consumption.1560
The cold winter months create a high demand for heating during winter. Norway do also habitat
several energy-consuming industries and a big transport sector.1561 This together with the postindustrialised way of living, including the increase in the usage of electric cars and hybrid public
transport results in a relatively large need for energy, especially in form of electricity. This could
be held as an argument for labelling Norway as a consuming jurisdiction. The growth in

Ringvirkninger av petroleumsnæringen i norsk økonomi https://www.ssb.no/nasjonalregnskap-ogkonjunkturer/artikler-og-publikasjoner/ringvirkninger-av-petroleumsnaeringen-i-norsk-okonomi--352129 accessed
14 February 2019.
1555 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
1556 Prop. 80 S (2017–2018) Utbygging og drift av Johan Castberg-feltet med status for olje- og gassvirksomheten del
2
status
for
petroliumsvirksomheten
https://www.regjeringen.no/no/dokumenter/prop.-80-s20172018/id2596504/sec2 accessed 9 April 2019.
1557
The
World
Bank:
Energy
Use
(kg
of
oil
equivalent
per
capita)
https://data.worldbank.org/indicator/EG.USE.PCAP.KG.OE?locations=NO Accessed 1 April 2019.
1558 Statistics Norway: Production and consumption of energy, energy balance https://www.ssb.no/en/energi-ogindustri/statistikker/energibalanse accessed 2 February 2019.
1559 Enerdata: Global Energy Statistical Yearbook 2018: Total energy - Norway https://yearbook.enerdata.net/totalenergy/world-consumption-statistics.html accessed 2 February 2019.
1560 NVE: Energy Consumption in Norway https://www.nve.no/energy-consumption-and-efficiency/energyconsumption-in-norway/ Accessed 1 April 2019.
1561 Energy facts Norway: Energy Use in Norway https://energifaktanorge.no/en/norsk-energibruk/ Accessed 1
April 2019.
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consumption for households and consumers has started to flatten out, but this is not the case for
the energy consumption for the industry and transport sector.1562
Although Norway’s consumption of energy might be high, do the country, produce a lot more
energy and export a substantial amount of its production. Therefor is it more accurate to categorise
Norway as an energy producing jurisdiction. In 2017 Norway produced 2 487 TWh worth of
energy and exported 2 272 TWh of it.1563 According to Enerdata does the Norwegian energy
production equal 20% of the energy production in Europe.1564

2.2. The energy production in Norway
2.2.1. Sources of energy production
Although being most famous for its petroleum resources as well as a massive hydropower system,
Norway have several sources of energy. When it comes to the renewable energy production, the
country produces energy from wind and thermal, as well as hydro.

2.2.2. Renewable energy production
Over 90 per cent of Norway’s power supply stems from renewable energy sources.1565 One of the
biggest contributors to this is the hydropower production.1566
Norway is the biggest producer of hydropower of the European countries (Russia not included).1567
Globally the country was the seventh largest producer of it in 2017.1568 Norway has an installed
capacity of 31,837 Megawatt (MW). In 2017, it had a pumped storage of 31,837 MW and a
generation of 143 TWh.1569
One of the reasons for hydropower being of such importance and value is that it is a form of
energy production that can be flexible. Water is stored in reservoirs and used in energy production
when there is a need for it. Norway have over 1000 such reservoirs storages, with a capacity of
over 80 TWh.1570
The other renewable energy production sources are still at a low level compared to the production
of hydropower, but they are on the rise. Both wind-power and thermal-power contribute to the
energy mix, as well as bio-waste and solar. There are roughly 80 wind farms in Norway, which is

NVE: Energy Consumption in Norway https://www.nve.no/energy-consumption-and-efficiency/energyconsumption-in-norway/ accessed 1 April 2019.
1563 Statistics Norway: Production and consumption of energy, energy balance https://www.ssb.no/en/energi-ogindustri/statistikker/energibalanse accessed 2 February 2019.
1564 Enerdata: Global Energy Statistical Yearbook 2018: Total Energy - Norway https://yearbook.enerdata.net/totalenergy/world-energy-production.html Accessed 1 April 2019.
1565 White paper on Norway’s energy policy: Power for Change (Meld St. 25 2015-2016), 29.
1566
Energy
Facts
Norway:
Electricity
Production
https://energifaktanorge.no/en/norskenergiforsyning/kraftproduksjon/#hydropower Accessed 1 April 2019.
1567 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review’, 129.
1568 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review’, 129.
1569 International Hydropower Association ‘2018 Hydropower Status Report. Sector trends and insights’ (2018)
International Hydropower Association Limited, 101.
1570
Energy
Facts
Norway:
Electricity
Production
https://energifaktanorge.no/en/norskenergiforsyning/kraftproduksjon/ accessed 23 March 2019.
1562

521

ELSA RENEWABLE ENERGY REPORT

responsible for 3.4 per cent of the Norwegian production capacity.1571 Thermal power on the other
hand stands for approximately 2 per cent of the production capacity.1572
Additional forms of renewable energy production do also exist but are not that widespread.
Biofuels are being introduced as fuel for public transportation and there is a growing part of the
population whom choses to lay solar panels on rooftops in order to produce their own need for
electricity.

2.2.3. Non-renewable energy production
Since Norway struck gold at the Ekofisk platform right before Christmas 1969, the extraction of
oil and gas been an important part of Norwegian energy production.1573
A closer look at the numbers shows that the small Nordic kingdom produced roughly 226,7 million
Sm3 of marketable oil equivalent in 2018.1574 This was a small decrease in production from 2017.1575
While Norway is a rather big contributor in Europe, the country, on a global scale, if far behind
the biggest producers such as The United States of America and Saudi Arabia who produced
respectively 580 Mtoe and 560 Mtoe of crude oil in 2017.1576
When it comes to the production of gas, Norway is a big contributor both worldwide and in
Europe. Norway produced 128 Bcm of natural gas in 2017, making it the seventh largest producer
in the world.1577
At the end of last year, there were 83 oil and gas producing fields on the Norwegian shelf.1578
Updated data on financial value for 2018 is not yet available, but data for 2017 show that the value
of oil and gas exports was approximately NOK 442 billion, according to The Ministry of Petroleum
and Energy and Norwegian Petroleum Directorate.1579

Energy
Facts
Norway:
Electricity
Production
https://energifaktanorge.no/en/norskenergiforsyning/kraftproduksjon/ accessed 23 March 2019.
1572
Energy
Facts
Norway:
Electricity
Production
https://energifaktanorge.no/en/norskenergiforsyning/kraftproduksjon/ accessed 23 March 2019.
1573 Dagens Næringsliv: Lille juleaften 1969 forandret livene våre https://www.dn.no/lille-julaften-1969-forandretlivene-vare/1-1-1413773 (Published 22 December 2009) Accessed 1 April 2019.
1574 Norwegian Petroleum: Oil and Gas production https://www.norskpetroleum.no/en/production-andexports/oil-and-gas-production/ accessed 23 March 2019.
1575 Norwegian Petroleum: Oil and Gas production https://www.norskpetroleum.no/en/production-andexports/oil-and-gas-production/ accessed 23 March 2019.
1576 Enerdata: Global Energy Statistical Yearbook 2018: Crude Oil Production https://yearbook.enerdata.net/crudeoil/world-production-statitistics.html accessed 5 February 2019.
1577
Enerdata:
Global
Energy
Statistical
Yearbook
2018:
Natural
Gas
production.
https://yearbook.enerdata.net/natural-gas/world-natural-gas-production-statistics.html accessed 5 February 2019.
1578 Norwegian Petroleum Directorate: Barely halfway thorugh the Norwegian oil and gas story
https://www.npd.no/en/facts/publications/the-shelf/the-shelf-in-2018/barely-halfway-through-the-norwegian-oiland-gas-story/ accessed 23 March 2019.
1579 Norwegian Petroleum: Exports of oil and gas https://www.norskpetroleum.no/en/production-andexports/exports-of-oil-and-gas/ accessed 23 March 2019.
1571

522

ELSA NORWAY

2.3. Import of energy
The most recent available data shows that Norway imported 116 TWh worth of energy in 2017.1580
This was a small increase from the year before.1581 Norway typically import some energy during
wintertime, when the need for electricity for heating is at its biggest, but also during summertime
and periods of drought, when the magazines in the mountains contains little water to be used in
hydropower production.

2.4. Energy transiting: the pipelines abroad
Norway have a certain number of grids and pipelines between its own territory and foreign
jurisdictions. Especially the gas-pipelines are of great importance. It is however worth mentioning
that Norway bears little resemblance to actual transiting jurisdictions such as Hungary, who
habitats a massive system of pipelines which supplies several parts of Europe with Russian gas.
There exists 12 gas pipelines from Norwegian territory to other states, mainly to the United
Kingdom and Germany, and one oil pipeline, from the Ekofisk-field in Norway to Teesside in
England.1582 Two of the most well-known pipelines are also two of the biggest pipelines, Europipe
and Europipe 2. Both pipelines transport gas from Norway to the coast of north Germany.
Europipe 2 stretches up to almost 660 km, and has a capacity of 71 MSm3/d, making it the largest
of the transboundary Norwegian gas pipelines.1583

2.5. Future prospective for Norwegian energy production
As mentioned under question one, will oil and gas continue to play an important role in the
Norwegian energy production in the near future. Hydropower will most likely also continue to
hold its place as the biggest producer of electricity, an important creator of both energy and
revenue through export of this energy to other European countries. A form of energy production
anticipated to increase in the near future is wind-power. NVE recently published a new report on
possible areas for further development for onshore wind.1584 Due to an increased conflict level
regarding onshore wind farms, is it likely that Norway in the near future will enter the offshore
wind-production scene.1585 Test turbines has existed outside the coast of Karmøy for several years,
and there has also been signals from the Government that areas will be opened up for actual energy
production from offshore wind farms.1586

Statistics Norway: Production and consumption of energy, energy balance https://www.ssb.no/energi-ogindustri/statistikker/energibalanse/aar accessed 23 March 2019.
1581 Statistics Norway: Production and consumption of energy, energy balance https://www.ssb.no/energi-ogindustri/statistikker/energibalanse/aar accessed 23 March 2019.
1582 Norwegian Petroleum: The oil and gas pipeline system https://www.norskpetroleum.no/en/production-andexports/the-oil-and-gas-pipeline-system/ accessed 23 March 2019.
1583 Gassco: Europipe 2 https://www.gassco.no/en/our-activities/pipelines-and-platforms/europipe-II/ accessed 23
March 2019.
1584 NVE: Nasjonal ramme for vindkraft https://www.nve.no/nasjonal-ramme-for-vindkraft/ accessed 4 April 2019.
1585 White paper on Norway’s energy policy: Power for Change (Meld St. 25 2015-2016), 9.
1586 Regjeringen.no: Et nytt kapittel for vindkraften https://www.regjeringen.no/no/aktuelt/et-nytt-kapittel-forvindkraften/id2638978/ accessed 4 april 2019.
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
To answer this question each international treaty or arrangement will be presented followed by a
brief description of its impact on the domestic energy sector.

3.1. United Nations Framework Convention on Climate Change
What: The convention on climate change sets an overall framework for the challenges of climate
change.
Impact: It is not legally binding for domestic law but gives the framework for climate negotiations
that in turn have led to the Kyoto protocol and the Paris Agreement. Any commitment made by
the state of Norway regarding tackling climate change can have both direct and indirect impact on
the energy sector.1587

3.2. Kyoto protocol to the United Nations framework convention on climate
change
What: The Kyoto protocol came into force in 2008. It commits Norway and its other parties to
reduce emissions.1588 The protocol sets up several mechanisms to achieves emission cuts, among
these emission trading.1589
Impact: The Protocol has no binding force in domestic law. It is only binding for the state. It has
however been a factor in creating domestic legislation, The Greenhouse Gas Emission Trading
Act (Klimakvoteloven). The need to be in accordance with the EU’s regulation on the same topic
is also a reason for the legislation. This law is applied to the businesses in the energy sector such
as the ones active on the Norwegian continental shelf.1590

3.3. The Paris Agreement
What: Norway signed the Paris Agreement on the 22 of April 2016 and ratified it on the 20 June
2016.1591 As a part of the Paris Agreement Norway pledged to contribute to “holding the increase
in the global average temperature to well below 2 °C above pre-industrial levels and to pursue
efforts to limit the temperature increase to 1.5 °C above pre-industrial levels”. 1592 To contribute

United Nations Framework Convention On Climate Change. 1992.
Kyoto protocol to the United Nations framework convention on climate change. 1998.
1589 Kyoto protocol to the United Nations framework convention on climate change. Art 17.
1590 The Greenhouse Gas Emission Trading act (klimakvoteloven) 2004. §2 (1) b.
1591
United
Nation
Treaty
Collections,
<https://treaties.un.org/pages/Viewetails.aspx?src=TREATY&mtdsg_no=XXVII-7-d&chapter=27&lang=en>
Accessed 13 February 2019.
1592 Paris Agreement. 2015 Art 2 a.
1587
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to this Norway had to form a National Determined Contribution (NDC).1593 In Norway’s NDC,
the country has committed to reduce its emissions by 40% by 2030. 15941595
Impact: The Paris Agreement is a procedural agreement, meaning it only binds the country's
government to, for instance, report their attempts to cut emissions and the progress on their
nationally determined contribution. It does not bind the country to a set cut in emissions. The
Paris Agreement is not binding to anyone working in the energy sector, but the contributions the
state has set out as their NDC will affect the energy sector as the county will try to shift towards
more environmentally friendly energy production.1596

3.4. Statute of the International Renewable Energy Agency
What: The Statute of the International Renewable Energy Agency came into force in 2010 with
Norway as a member. The Energy Agency is a competence Centre created to help its member
countries increase the percentage of renewable energy in the state.15971598
Impact: Norway has no obligations to the Agency through domestic law. The Agency is a
consultant that promotes renewable resources and technologies and may in that capacity have both
direct and indirect effect on the energy sector through influencing the policymakers in Norway.

3.5. Memorandum of understanding on cooperation in the energy sector between
Norway and Turkey
What: The memorandum is a bilateral agreement between Norway and Turkey meant to stimulate
the corporation between the energy sectors in both countries.1599
Impact: The memorandum has no binding effect in domestic law but is meant to have a positive
impact on the energy sector.

3.6. Memorandum of Understanding between Norway and Nigeria with regard to
oil and gas and related industries
What: The memorandum is a bilateral agreement between Norway and Nigeria meant to stimulate
the corporation and exchange of information between the oil and gas sectors in both countries.1600

The Paris Agreement. 2015 Art 3.
Ministry for Climate and Environment “Norway's Climate target for 2030”. March 2015.
https://www.regjeringen.no/no/aktuelt/innsending-av-norges-klimamal-til-fn/id2403782/ Accessed 13 February
2019.
1595
Climate
Action
Tracker
“Pledges
and
Targets”
December
2018.
https://climateactiontracker.org/countries/norway/pledges-and-targets/ Accessed 13 February 2019.
1596 Ministry for Climate and environment. “Parisavtalen - en ny global klimaavtale”. December 2016
https://www.regjeringen.no/no/tema/klima-og-miljo/klima/internasjonale-klimaforhandlinger/innsiktsartiklerklimaforhandlinger/forhandlingene-om-ny-klimaavtale-i-paris/id2457656/ Accessed 13 February 2019.
1597 Statute of the International Renewable Energy Agency (2009).
1598 International Renewable Energy Agency. “About Irena” (2018) https://www.irena.org/aboutirena Accessed 13
February 2019.
1599 Memorandum of understanding on cooperation in the energy sector between Norway and Turkey (2013).
1600 Memorandum of Understanding between Norway and Nigeria with regard to oil and gas and related industries
(2000).
1593
1594
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Impact: The memorandum has no binding effect in domestic law but is meant to have a positive
impact on the energy sector.

3.7. Agreement between Norway and Denmark on the extraction and transport of
petroleum from the Trym field on the Norwegian continental shelf to the Harald
facility on the Danish continental shelf
What: Agreement between Norway and Denmark on cooperation and exchange of information to
facilitate the transportation of petroleum from Norway to Denmark. 1601
Impact: The agreement is binding for the two countries’ respective governments and is not binding
for domestic law. It is, however, an aim of the treaty to secure that the transport of petroleum is
in accordance with the domestic law of both countries.1602 Agreements such as this impact the
energy sector by showing the sector that there is a continued demand for petroleum.

3.8. Agreement between Norway and Germany relating to the transmission of
petroleum by pipeline from the Ekofisk field and neighbouring areas to
Germany1603 and Agreement between Norway and the United Kingdom relating to
the transmission of petroleum by pipeline from the Ekofisk field and neighbouring
areas to the United Kingdom
What: Agreement between Norway and the respective parties regulating the transmission of
petroleum. 1604
Impact: The agreement has no binding or changing effect on the domestic law, but it regulates
that disputes pertaining to the pipeline will be solved by Norwegian domestic law.1605 1606
Agreements such as this impact the energy sector by showing the sector that there is a continued
demand for petroleum.

Avtale mellom Norge og Danmark om utvinning og transport av petroleum fra Trymfeltet på norsk
kontinentalsokkel
til
Haraldinnretningen
på
dansk
kontinentalsokkel
(2010)
https://lovdata.no/dokument/TRAKTAT/traktat/2010-06-25-23?q=petroleum.
1602 Avtale mellom Norge og Danmark om utvinning og transport av petroleum fra Trymfeltet på norsk
kontinentalsokkel til Haraldinnretningen på dansk kontinentalsokkel (2010) Preamble.
1603 Overenskomst mellom Norge og Tyskland om overføring av petroleum gjennom en rørledning fra Ekofisk-feltet
og tilstøtende områder til Tyskland (1975) https://lovdata.no/dokument/TRAKTAT/traktat/1974-01-161?q=petroleum.
1604Agreement between Norway and the United Kingdom relating to the transmission of petroleum by pipeline from
the
Ekofisk
field
and
neighbouring
areas
to
the
United
Kingdom
(1973)
https://lovdata.no/dokument/TRAKTAT/traktat/1973-05-22-1?q=petroleum.
1605 Overenskomst mellom Norge og Tyskland om overføring av petroleum gjennom en rørledning fra Ekofisk-feltet
og tilstøtende områder til Tyskland. Art 4.
1606 Agreement between Norway and the United Kingdom relating to the transmission of petroleum by pipeline from
the Ekofisk field and neighbouring areas to the United Kingdom. Art 4.
1601
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3.9. Agreement between Norway and the United Kingdom relating to the
exploitation of the Murchison field reservoir and the Agreement on the
exploitation of the Statfjord field
What: Agreements on how to exploit the Murchison field and Statfjord Field, which lie on the
continental shelf between Norway and the United Kingdom 1607 1608
Impact: The agreement has no binding or changing effect on the domestic law. It is stated in art
22 of both agreements that it shall not have effect on the two countries’ jurisdiction or domestic
law. The agreement maintains the regulation of ownership on the continental shelf and thus affects
the energy sector in enforcing Norway rights to its respective reservoirs.

3.10. Separate agreements between Norway and Belgium, France and Germany
relating to the transmission of gas from the Norwegian continental shelf and from
other areas by pipeline to the respective countries.
What: Agreement between Norway and the respective parties regulating the transmission of gas.
1609 1610 1611

Impact: The agreement has no binding or changing effect on domestic law, but affects the energy
sector by showing the sector that there is a continued demand for gas.

4B. If your country is not a Member State of the European Union, please
give a concise description of any policy or legal arrangements that have been
made between your country and the EU as far as renewable energy and
environmental protection are concerned.
4B.1. Relations between the Norwegian and the European Union legal systems
Norway is not a Member State of the European Union (EU). However, certain EU legal acts can
constitute a part of the Norwegian legal order where the acts concerned have been approved by
the EEA Joint Committee and implemented through the EEA Agreement. For more detailed

Agreement between Norway and the United Kingdom relating to the exploitation of the Murchison field reservoir
and the offtake of petroleum therefrom (1979) https://lovdata.no/dokument/TRAKTAT/traktat/1979-10-16-2.
1608 Agreement between Norway and the United Kingdom relating to the exploitation of the Statfjord field reservoirs
and the offtake of petroleum therefrom (1979) https://lovdata.no/dokument/TRAKTAT/traktat/1979-10-161?q=petroleum.
1609 Agreement between Norway and Belgium relating to the transmission of gas from the Norwegian continental
shelf and from other areas by pipeline to Belgium (1998). https://lovdata.no/dokument/TRAKTAT/traktat/198804-14-2.
1610 Avtale mellom Norge og Frankrike om overføring av gass fra den norske kontinentalsokkelen og andre områder
gjennom en rørledning til Frankrike (1995) https://lovdata.no/dokument/TRAKTAT/traktat/1995-03-272?q=gass.
1611 Avtale mellom Norge og Tyskland om overføring av gass fra den norske kontinentalsokkel og andre områder
gjennom en rørledning til Tyskland (1993) https://lovdata.no/dokument/TRAKTAT/traktat/1993-04-20-1?q=gass.
1607
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descriptions on how EU legal acts are implemented into the Norwegian legal system, please see
the descriptions above.
As far as environmental laws are concerned, Norway has entered into significant cooperation with
the European Union. The EEA Agreement constitutes the main legal basis for a cooperation
between the European Union and Norway, but there have also been arrangements on
environmental protection and standards between the two parties through agreements and activities
at international level.
Under the EEA Agreement, laws concerning environmental protection can be rooted in three
different legal bases. 1612 First, the EEA Agreement article 23 (corresponding to TFEU article 114)
refers to products related to the free trade of goods which can also refer to environmental
standards on products. Second, articles 73 to 75 of the EEA Agreement concerns environmental
protection amongst all four freedoms. The agreement’s articles 73 and 75 corresponds with TFEU
articles 191 and 193, while article 74 of the agreement refers to protocol XX and is where most of
the EU legal acts on environmental protection are grounded. Lastly, article 78 of the Agreement
allows for cooperation between the contracting parties on the environment among others.
Before elaborating on the specific policy and soft law initiatives that Norway takes part in under
the European Union umbrella, it is necessary to first explain the extent to which the EEA
Agreement binds Norwegian lawmakers. Being a part of the EEA, Norway must ensure the
smooth functioning of the internal market; subsequently it must forbid non-discriminatory
practices. Non-compliance from Norway’s side can lead to legal proceedings by the European Free
Trade Association Surveillance Authority (ESA) and potentially before the EFTA Court.
Restrictions on the internal market can exceptionally be allowed in the area of environmental
protection when interpreting articles 11 and 13 of the EEA Agreement with articles 34 and 36 of
the TFEU and in light of case law from the European Court of Justice. 1613
Under the EEA Agreement, Norway participates in the EU internal energy market. 1614 A majority
of Norwegian energy (sourced from electricity, gas, oil) reach for the European Union markets,
making it an important market for both Norwegian renewable and traditional energy. Norway has
fully implemented the European Union’s Third Energy Package, which consists of Regulations
713, 714 and 715 from 2009, and Directives 2009/72/EC and 2009/73/EC.
All the EU directives and regulations that Norway is obliged to implement relating to the energy
sector is listed in Annex IV and environmental regulations and directives in Annex XX in the EEA
Agreement. In the following, the emphasis will be on the regulations and directives that constitute
a part of the CARE package. The Clean Energy package was set out by the European Commission
in 2016 representing several legislative proposal and changes1615.

Hans Chr. Bugge, Lærebok i miljøforvaltningsrett (4th edn, Universitetsforlaget 2015) 129.
Case C-302/86 Commission of the European Communities v. Kingdom of Denmark 1988 ECR 04607.
1614 Ministry of Petroleum and Energy, ‘Norway-EU energy cooperation’ (Regjeringen.no, 28 April 2016)
https://www.regjeringen.no/en/topics/energy/eu-and-energy/norway-eu-cooperation-on-energy/id714280/,
accessed February 2, 2019.
1615 European Parliament ‘Legislative Train Schedule Resilient Energy Union With a Climate Change Policy’
http://www.europarl.europa.eu/legislative-train/theme-resilient-energy-union-with-a-climate-changepolicy/package-renewable-energy accessed March 5 2019.
1612
1613

528

ELSA NORWAY

4B.1.1. Directive 2009/28/EC of the European Parliament and of The Council of 23
April 2009 on the promotion of the use of energy from renewable sources
The Aim of this directive was to establish a common framework promoting renewable energy
sources. It sets mandatory national targets for the share of renewable energy for total energy
consumption, and for a binding national share of renewable energy in the transport sector by 10
%. Each Member State will contribute by meeting its renewable energy share targets by 2020. 1616
The directive was implemented into Norway’s legal system as regulations.1617

4B.1.2. Regulations (EC) No 443/2009 of The European Parliament and The Council of
23 April 2009 setting emission performance standards for new passenger cars as part of
the Community’s integrated approach to reduce CO2 emissions from light-duty vehicles
Prior to the CARE package, Norway did not have any similar regulation that required the
individual producer to reach a target for CO2 emissions. The regulation was implemented jointly
in the Road Traffic Act chapter III.1618

4B.1.3. Directive 2009/31/EC of The European Parliament and of The Council of 23
April 2009 on the geological storage of carbon dioxide
The directive establishes the legal framework for environmentally safe storage of CO2.
Requirements are made for the establishment of a licensing scheme for exploration, development
and monitoring of storage sites for CO2, permission for storage, degree of purity for the CO2
flow, monitoring of stored CO2, reporting to the authorities etc. The directive has been
implemented through regulations.1619

Europalov,
‘Fornybardirektivet:
økt
bruk
av
fornybar
energi
‘(Europalov.no)
https://www.europalov.no/rettsakt/fornybardirektivet-okt-bruk-av-fornybar-energi/id-874, accessed February 4,
2019.
1617 Forskrift om endring i forskrift om produksjon, omforming, overføring, omsetning, fordeling og bruk av energi,
m.m. (energilovforskriften) https://lovdata.no/LTI/forskrift/2011-12-21-1469 accessed February 4. 2019; Forskrift
om
endring
i
forskrift
om
opprinnelsesgarantier
for
produksjon
av
elektrisk
energi
https://lovdata.no/LTI/forskrift/2011-12-21-1470 accessed February 5, 2019; Forskrift om endring i forskrift om
systemansvaret i kraftsystemet https://lovdata.no/LTI/forskrift/2011-12-21-1481 accessed 2 February, 2019;
Forskrift om endring i forskrift om begrensning i bruk av helse- og miljøfarlige kjemikalier og andre produkter
(produktforskriften) https://lovdata.no/LTI/forskrift/2013-09-11-1122, accessed February 4, 2019.
1618 Europalov, ‘CO2-utslippsskrav for personbiler ‘(Europalov.no) https://www.europalov.no/rettsakt/co2utslippsskrav-for-personbiler/id-519, accessed February 4, 2019.
1619
Europalov, ‘Karbonlagringsdirektivet: lagring av karbondioksyd (CO2) ‘ (Europalov.no)
https://www.europalov.no/rettsakt/karbonlagringsdirektivet-lagring-av-karbondioksyd-co2/id-875,
accessed
February 10, 2019.
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4B.1.4. Directive 2009/30/EC of The European Parliament and The Council of 23 April
2009 amending Directive 98/70/EC as regards the specification of petrol, diesel and gasoil and introducing a mechanism to monitor and reduce greenhouse gas emissions and
amending Council Directive 1999/32/EC as regards the specification of fuel used by
inland waterway repealing Directive 93/12/EEC
This directive establishes new requirements and standards for several types of fuel, hereunder light
vehicles, tractors and other mobile machines, as well as recreational vessels except at sea. It also
entails an obligation for converters to reduce the fuel’s greenhouse gas emissions per energy unit
in a lifecycle perspective by 6 %.
Norway has implemented the existing, Directive 98/70/EC on the quality of petrol and diesel oil
with subsequent amendments, and the Directive 1999/32/EC on the sulphur content of various
petroleum products, into the Act on limitation of the use of hazardous chemicals and other
products section 3-18 with annexes and section 3-23. New regulations from the Directive that has
not previously been implemented, was implemented through regulations.1620

4B.1.5. Directive 2009/29/EC of The European Parliament and The Council of 23 April
2009 amending Directive 2003/87/EC to improve and extend greenhouse gas emission
allowance trading scheme of the Community
This directive means that the quota system is expanded and will apply to several sectors and several
gases. Currently, only installations the Commission consider possible to accurately calculate
emissions are included.
The current quota directive (2003/87/EC) is included in the EEA Agreement. Changes to this act
are therefore considered EEA-relevant. The directive was implemented through amendments to
the Climate Quota Act.1621

4B.1.6. Decision No 406/2009/EC of The European Parliament and The Council of 23
April 2009 on the effort of Member States to reduce their greenhouse gas emissions to
meet the Community’s greenhouse gas emission reduction commitments up to 2020
The decision is a collection of non-regulated sectors and will ensure that the EU as a whole meets
its climate policy goals by 2020. The decision deals with what emission reduction Member States
had to do in non-quota societal sectors in the period 2013-2020 to help meet EU climate policy
objectives.

Europalov, ‘Drivstoffdirektivet (endring): Kvaliteten til bensin og dieselolje – reduksjon av drivhusgasser‘
(Europalov.no) https://www.europalov.no/rettsakt/drivstoffdirektivet-endring-kvaliteten-til-bensin-og-dieseloljereduksjon-av-drivhusgasser/id-374, accessed February 7, 2019.
1621 Europalov ‘Kvotehandlesdirektivet (endring): utvidelse av EUs kvotehandelsystem for klimagasser’
(Europalov.no)
https://www.europalov.no/rettsakt/kvotehandelsdirektivet-endring-utvidelse-av-euskvotehandelsystem-for-klimagasser/id-876, accessed February 7, 2019.
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Norway has not implemented this decision in the form of a regulation or legal act, and it has only
been addressed by SU Environment.1622
Norway, through the EEA Agreement, is in dialogue with the EU on joining the Effort Sharing
and Land, use, Land-Use Change and Forestry (LULUCF) Regulation, which sets a cap on
greenhouse, gas emission in the forestry and land-use sector. 1623
The EU Emissions Trading System (EU ETS) is a part of Norway’s policy on climate. As a full
participant to the EU ETS, Norway enforces the same rules as the European Union Member States
on emissions trading businesses. Involving land-based industry, the gas and petroleum sector and
the aviation sector, it is calculated that around 50 % of the greenhouse emissions from Norway
falls within the European trading system. 1624 The system allows companies to receive or buy
emission allowances, requiring the industries to cover all its emissions through these allowances.
1625

Norway is committed to the EU’s policy framework for climate and energy from 2020 to 2030.
The current government of Norway (Solberg II) shares that it is aiming at reaching an agreement
with the European Union on lowering the non-ETS emissions, focusing on sectors such as
construction, agriculture, transport and waste management. 1626

4B.2. Cooperation or partnership agreements
The EEA Agreement Protocol 31 opens for an integration of an agreement into the EEA on areas
that originally are not covered by the EEA, but where the European Union and Norway have
common interests. Thus, on areas of climate and environmental policy that are not covered by the
EEA Agreement, cooperation deals can be included in separate agreements within the EEA legal
framework. 1627
Together with 16 EU Member States, Norway takes part in the Green Growth Group initiative
focusing on improving the EU climate policy. The group promotes a stricter Emissions Trading
System (ETS). Participating in such differentiated integration projects, the Norwegian government

Europalov ‘Drivstoffdirektivet (endring): Kvaliteten til bensin og dieselolje – reduksjon av drivhusgasser’
(Europalov.no) https://www.europalov.no/rettsakt/drivstoffdirektivet-endring-kvaliteten-til-bensin-og-dieseloljereduksjon-av-drivhusgasser/id-374, accessed February 10, 2019.
1623 Europalov ‘LULUCF-fordringen: Inkludering av utslipp og opptak av klimagasser fra arealbruk og skogbruk i
EUs klima- og energirammeverk for 2030’ (Europalov.no) https://www.europalov.no/rettsakt/lulucf-forordningeninkludering-av-utslipp-opptak-av-klimagasser-fra-arealbruk-skogbruk-i-eus-klima/id-9298, accessed February 12,
2019.
1624 Miljødirektoratet, ‘Klimakvoter’ http://www.miljodirektoratet.no/no/Tema/klima/CO2_kvoter/, accessed
February 8, 2019.
1625 European Commission Climate Action, ‘The EU Emissions Trading Systen (EU ETS)’ (Publications Office)
https://ec.europa.eu/clima/sites/clima/files/factsheet_ets_en.pdf, accessed February 8, 2019.
1626 Norwegian Ministry of Foreign Affairs, ‘Norway in Europe; The Norwegian Government’s strategy for
cooperation
with
the
EU
2018-2021’
(Ministry
of
Foreign
Affairs
2018)
https://www.regjeringen.no/en/dokumenter/eu_strategy/id2600561/ accessed 6 February 2019.
1627
Regjeringen
‘LULUCF-forordningen’
(Regjeringen.no
EØS-notat,
10
December
2018)
https://www.regjeringen.no/no/sub/eos-notatbasen/notatene/2016/okt/lulucf-forordningen/id2525483/,
accessed February 12, 2019.
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hopes to bring forward a more impressive climate policy with the European Union member
states.1628
Norway supports projects in Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Greece, Hungary,
Latvia and Lithuania, Malta, Poland, Portugal, Romania, Slovakia and Slovenia that are in line with
the European Union energy objectives and the Europe 2020 strategy through the funding
programs of the EEA and Norway Grants. 1629
Within climate and environment, Norway has engaged in a bilateral agreement with beneficiary
countries of the Norway Grants on environmental protection and climate change such as the
agreement with Bulgaria during its EU Presidency in 2018.
In a 2018-2021 Norway-EU Strategy, the Norwegian government mentions the importance of
joint responsibility for shared challenges. In the same strategy, the government highlights how the
Horizon 2020 funding should support the transition to a green economy and climate responsible
production and consumption. Concerning European Union Agencies on environmental issues,
Norway fully participates in the European Environmental Agency (EEA). 1630 The participation is
rooted in the EEA Agreement article 78. 1631
In June 2016, Norway ratified the Paris Agreement. Similarly, to the EU, Norway has committed
to a 40 % reduction in national greenhouse gas emissions. According to the country’s government
strategy, Norway is currently negotiating a joint agreement with the EU on fulfilling these emission
reduction vows together.

4B.3. Other remarks on the interpretation of EU regulations and directives in
national law
The EEA Agreement Act section 2 states that legal acts or regulations that serve to fulfil Norway’s
obligations under the EEA Agreement shall, in case of conflict, precede other provisions regulating
the same relation. In other words, the Annexes that have been implemented in the form of
regulation or legal act will overrule national regulations regarding the same question as laid out by
the EEA law article 1.
Most of the abovementioned regulations and directives have fully or partially been implemented
to the national legal system of Norway. Therefore, they will also precede national regulation on
the same question in case of conflict.
The Supreme Court of Norway Rettstidene [2000] 18111632 stated that although EU regulations
and directives do not have a direct impact in Norwegian law, they have significant value as
interpretive elements in relation to Norwegian legal provisions. This also follows from the
Norwegian Ministry of Foreign Affairs, ‘Norway in Europe; The Norwegian Government’s strategy for
cooperation
with
the
EU
2018-2021’
(Ministry
of
Foreign
Affairs,
2018)
https://www.regjeringen.no/en/dokumenter/eu_strategy/id2600561/ accessed 14 February, 2019.
1629 EEA Grants, ‘Where we work’ https://eeagrants.org/Where-we-work, accessed February 5, 2019.
1630
Mission
of
Norway
to
the
EU,
‘EU
programme
participation’
(Norway.no)
https://www.norway.no/en/missions/eu/areas-of-cooperation/participation-in-programmes-and-agencies/,
accessed February 5, 2019.
1631 Bugge, Hans Chr., Lærebok i miljøforvaltningsrett (4th edn, Universitetsforlaget 2015) 96.
1632 Rt.2000 s. 1811 (Finanger I) https://lovdata.no/pro/HRSIV/avgjorelse/hr-2000-49-b, accessed February 10,
2019.
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presumption principle, after which Norwegian law shall as far as possible be interpreted in
accordance with our international obligations. Within the EEA, the principle of interpretation of
the directive applies. The Supreme Court maintains that, in a case of conflict between national
regulations and international obligations under the EEA Agreement, the obligation precede.
Norwegian renewable energy and environmental laws and regulations are compatible with EU law.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
The following will present the only two prominent environmental disputes. As of date, there are
no international disputes or legal cases regarding energy.

5.1. The Arctic Oil Climate lawsuit
Between the13th and 24th of November 2017, a civil procedure on the citizens’ right to a clean
environment took place in Oslo’s District court. Two environmental organisations, Greenpeace
and Nature and Youth (Natur og Ungdom), sued the Norwegian State for giving production
license on oil drilling in the Arctic Barents Sea.1633 The environmental organisations contended
that the states’ actions were in conflict with the citizens’ rights, and the states’ obligations, given
in the Norwegian constitution article 112.1634 Additionally it was argued that licensing granted in
2015 gave awards to Statoil, Chevron and other oil companies, which in turn violated the
constitution. This dispute is not international but attained international recognition.
The article declares that everyone has the right to a healthy environment and a diverse and
production capable nature. The article states that natural resources must be governed in a
sustainable way that secures the rights of future generations. The government’s authorities are
obligated to initiate measures that will ensure these principles. The Ministry of Petroleum and
Energy initiated an environmental impact assessment, which concluded that the risk of
contamination was limited. The court concluded that the assessment made by the ministry satisfied
the requirements of the article. Furthermore, the court ruled that the environmental impact would
not affect the safety of the environment as written out in the constitution. The court ordered the
groups to pay for the legal costs of the trial. Norway is one of the largest oil producers in Europe
despite being a part of the 2015 Paris climate accord and has been heavily publicly criticised for its
role in the oil industry.

District Court (Tingsrett), TOSLO-2016-166674 https://lovdata.no/pro/#document/TRSIV/avgjorelse/toslo
2016-166674?searchResultContext=1169&rowNumber=1&totalHits=3 accessed February 13, 2019.
1634
The
Constitution
of
the
Kingdom
of
Norway
[Norges
Grunnlov]
https://lovdata.no/pro/#document/NL/lov/1814-0517?searchResultContext=1169&rowNumber=2&totalHits=8251 accessed March 4th 2019.
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5.2. Dispute between Chevron Corporation and Statoil ASA (Equinor ASA)
The Norwegian state is the main shareholder in the oil company Equinor ASA with 67%.1635
Therefore, a dispute with Equinor ASA is viewed as a dispute with the state of Norway. The
company is widely considered the largest oil company in the world, and it operates with offshore
drilling in multiple countries.
In September 2017, the State of California sued five oil companies including Chevron Corporation
based on the allegation that carbon emission from their fossil fuel production created an unlawful
public nuisance.1636 In December, Chevron Company filed a “Third party complaint” against
Statoil ASA.1637 In the complaint, it was stated that Chevron was liable for indemnity and
contribution. Chevron Corp stated that Statoil “as well as potentially the many other sovereign
governments that use and promote fossil fuels”1638 must be jointly liable. The case against Chevron
was dismissed in June 2018 and the third-party complaint against Statoil ASA went no further.1639

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available
The Norwegian Constitution [Kongeriket Norges Grunnlov] § 112 declares that everyone has the right
to a healthy environment and a diverse and production capable nature. The article states that the
natural resources must be governed in a sustainable way that secures the rights of future
generations. The article also regulates the citizens’ right to knowledge of the current condition of
the environment, and planned projects that might have an impact on the environment and nature.
This is so that the people may safeguard their rights in accordance with the article. Finally, the
government’s authorities are obligated to initiate measures that will ensure these principles.
The Energy Act [Energiloven] is Norway’s main law regulating energy.1640 It aims to ensure that
production, conversion, transfer, distribution and consumption of energy takes place in a societal
rational way, whereas the interests of the public and private are taken in consideration. The law
regulates how, when and on which terms someone can obtain a concession to build a power plant.

Equinor ASA “The Norwegian State as a Shareholder” 2019. https://www.equinor.com/en/about-us/corporategovernance/the-norwegian-state-as-shareholder.html Accessed February 13th 2019.
1636
Sabin Center for Climate Change Law “City of Oakland v. BP p.l.c 2019”
http://climatecasechart.com/case/people-state-california-v-bp-plc-oakland/ Accessed 13 February 2019.
1637 Third Party Complaint of Defendant Chevron Corporation for Indemnity and Contribution against Third-Party
defendant
Statoil
ASA.
CASE
NO.
17-cv-06012-WHA
https://jnswire.s3.amazonaws.com/jnsmedia/f6/c8/760598/CHEVRONvNORWAY.pdf Accessed February 13th 2019.
1638 Third Party Complaint of Defendant Chevron Corporation for Indemnity and Contribution against Third-Party
defendant
Statoil
ASA.
CASE
NO.
17-cv-06012-WHA
https://jnswire.s3.amazonaws.com/jnsmedia/f6/c8/760598/CHEVRONvNORWAY.pdf Accessed February 13th 2019.
1639
Sabin Center for Climate Change Law “City of Oakland v. BP p.l.c 2019”
http://climatecasechart.com/case/people-state-california-v-bp-plc-oakland/ Accessed February 13th 2019.
1640
Energy
Act
[Energiloven]
https://lovdata.no/pro/#document/NL/lov/1990-06-2950?searchResultContext=1570&rowNumber=1&totalHits=502 accessed February 2 2019.
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Norwegian Water Resources and Energy Directorate (NVE) is the responsible authority regarding
giving permits and control.1641
Time estimated for licensing procedures differs depending on project size and expected impact on
the environment, but is estimated from two months for smaller projects and up to two to three
years for larger projects.1642 1643 The application needs to include a sufficient description of the
projects impact on nature, which is often done through an environmental impact assessment. In
addition, the application needs to include documentation on at least one of four options listed in
Act on El-Certificates Regulation [Elsertifikatforskriften] § 10.
In addition, the Energy Act regulation [Energilovforskriften], given by Ministry of Petroleum and
Energy, gives further guidelines on how The Energy Act is to be interpreted and understood.1644
1645
The regulation contains regulations on maintaining a sustainable energy sector. For instance, §
3-5 letter b states that the licensee is obligated to ensure the lowest possible degree of
environmental disadvantages given that ensuring this will not cause the licensee an undue burden.
In addition, the licensee is obligated to conduct an internal control to secure that they are in
accordance with the standards set by the Energy Act, § 3-7 section 1.
The Pollution Control Act [Forurensningsloven] aims to protect the environment from
contamination.1646 In § 2 it is stated that when partaking in an activity that is regulated by the Act
one must work to prevent contamination from occurring and/or increasing, and if a contamination
occurs you must minimise the damage. Contamination is defined as liquid, substance or gas in the
air, water or the ground, cf. § 6. The municipality supervises compliance with the provisions of
this law.1647

6.1. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy in terms
of production?
The Norwegian legal system makes a distinction between renewable energy and non- renewable
energy when it comes to production. For instance, The Act on El-Certificates [Elsertifikatloven] § 7
gives a definition on renewable energy sources. The Act aims to contribute to increase production

Norwegian Water Resources and Energy Directorate official web site https://www.nve.no/english/ Accessed
April 1 2019.
1642 Norwegian Water Resources and Energy Directorate official web site, describing licensing procedures
https://www.nve.no/licensing/?ref=mainmenu Accessed April 3 2019.
1643 “The Norwegian power system. Grid connection and licensing” NVE publication on licensing and the Norwegian
power system http://publikasjoner.nve.no/faktaark/2018/faktaark2018_03.pdf Accessed April 3 2019.
1644 Regulation concerning energy [Energilovforskriften] https://lovdata.no/pro/#document/SF/forskrift/1990-1207-959?from=NL/lov/1990-06-29-50/ accessed February 7, 2019.
1645
Ministry
of
Petroleum
and
Energy,
Norway’s
government
official
web
site
https://www.regjeringen.no/en/dep/oed/id750/ Accessed April 1 2019.
1646 Pollution Control Act [Forurensningsloven] https://lovdata.no/pro/#document/NL/lov/1981-03-136?searchResultContext=2159&rowNumber=1&totalHits=2801 accessed 7 February 2019.
1647
The
Pollution
Control
Act
Regulation
[Forurensningsforskriften]
§
1-10
https://lovdata.no/pro/#document/SF/forskrift/2004-06-01931/*?searchResultContext=1864&rowNumber=1&totalHits=12265 Accessed April 1 2019.
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of electricity made from renewable energy sources, cf. § 1.1648 The law states what terms and
condition one must comply with to obtain the certificate.
To obtain the certificate the applicant’s power plant must produce energy using only renewable
methods. If a company were to change their production in a way that may be in opposition to the
terms, they are obligated to report to the Norwegian Water Resources and Energy Directorate.1649
Through this law, Norway is operating with a quota. The quota increases gradually until 2020. The
system is scheduled to be phased out in 2035.1650 The quota is regulated in the El- Certificate Act
Regulation § 19a.

6.2. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy (energy
generated by fossil fuel) in terms of consumption?
Energy consumption in Norway has increased by 40 percent since 1970s.1651 With a consumption
of 117 TWh in 2014, makes electricity the most widely used energy product in mainland Norway.
The second largest group is fossil fuels used for transport. In 2014 Norway consumed around 65
TWh gasoline, diesel, marine gas oil and jet paraffin for transports, which actually is a decrease of
more than 2 TWh since 2012. Since the 1970, the use of oil has been reduced while use of
electricity, district heating and bioenergy has increased. Energy consumption nevertheless had a
preliminary peak in 2010 and has since slowed down. According to NVE, this is due to both lower
energy consumption in homes and commercial buildings due to mild climate, decline in the wood
processing industry and the decline in energy consumption for transport in the last two years.1652
The Energy Act § 4-3 section four, states that Statnett has a duty to issue Guarantee of Origin
(GO).1653 GO is an electronic document for electricity that proves to a final customer that the same
amount the customer consumes there will be produced energy from a renewable source.1654 The
arrangement was adopted in 2001 because of The Renewables Directive 2001/77/EC, which gives
the customer the option to choose between renewable and non-renewable energy.1655 This way the
power distributor get extra income for producing renewable energy. Furthermore, Directive
Act on elcertificates [Elsertifikatloven] https://lovdata.no/pro/#document/NL/lov/2011-06-2439?searchResultContext=1991&rowNumber=1&totalHits=206 accessed February 7, 2019.
1649
The
Act
on
El-Certificates
Regulations
[Forskrift
om
elsertifikater]
§
7
https://lovdata.no/pro/#document/SF/forskrift/2011-12-16-1398?from=NL/lov/2011-06-24-39/ accessed April
1 2019.
1650 Statnett, the Norwegian TSO, official web site https://www.statnett.no/en/for-stakeholders-in-the-powerindustry/system-operation/the-power-market/elcertificates-and-guarantees-of-origin/ Accessed April 3 2019.
1651 “Energy Consumption in Norway” NVE official web site https://www.nve.no/energy-consumption-andefficiency/energy-consumption-in-norway/ Accessed April 3 2019.
1652 “Energy Consumption in Norway” NVE official web site https://www.nve.no/energy-consumption-andefficiency/energy-consumption-in-norway/ Accessed April 3 2019.
1653 “Elcertificates and guarantees of origin” Statnett official web site https://www.statnett.no/en/for-stakeholdersin-the-power-industry/system-operation/the-power-market/elcertificates-and-guarantees-of-origin/ Accessed April
3 2019.
1654 A brief presentation of GO on NVE official web site (In Norwegian) https://www.nve.no/energiforsyning-ogkonsesjon/opprinnelsesgarantier/?ref=mainmenu Accessed April 3 2019.
1655 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the promotion
of electricity produced from renewable energy sources in the internal electricity market https://eurlex.europa.eu/legal-content/EN/TXT/?qid=1554290341339&uri=CELEX:32001L0077 Accessed April 3 2019.
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2009/28EC states that all producers of renewable power have the right to receive GO for their
renewable power production.1656

6.3. Has your country enacted specific legislation that deals with environmental
damage caused by energy products?
In the legislation that has been mentioned under this question we repeatedly find regulations that
state that any company partaking in activities that may cause pollution, are obligated to “prevent
and limit” the pollution. The laws do not give instruction on how this is to be done. This is a
consequence of the Norwegian dynamic legal system. By using vague phrasing, the companies are
obligated to take the measures that are justifiable at all time considering which technology and
knowledge is available.
The Norwegian legal system has numerous articles regulating who is responsible for financial
compensation if pollution occurs. First, The Pollution Control Act article 58 is a general paragraph,
stating that the polluter can be held accountable for compensation. Furthermore, Act Relating to
Petroleum Activities article 7-3 decides that the responsibility lays on the licensee regardless of
blame, except in the cases of force majeure.1657 The Act Concerning Nuclear Energy Activities
have a similar regulation in article 24.1658
Moreover, the Norwegian law system contains laws regulating what an owner of an energy
construction is obligated to when closing their production. For instance, Energy act § 5-7 section
4 says that when closing an energy construction for district heating, the owner is obligated to
initiate the measures the government demands to avert danger or damage for the surroundings
and for the properties that are affected by the construction and to ensure the subscribers’ interests.
Likewise, the Act Concerning Nuclear Energy Activities obligate the licensee to ensure that the
facility is not a danger for the public safety after closing, cf. § 15.
Furthermore, environmental considerations are included in a number of other Norwegian laws.
For instance, the Planning- and Building Act [Plan- og bygningsloven], the Water Resources Act
[Vannressursloven], and the Nature Diversity Act [Naturmangfoldloven].1659 1660 1661 The latter is of
special importance as it binds the government and public employees to consider sustainable
development when making decisions, cf. § 7.

The
Renewable
Directive
2009/28/EC
https://eur-lex.europa.eu/legalcontent/EN/ALL/?uri=CELEX%3A32009L0028 Accessed April 3 2019.
1657 Act relating to petroleum activities [Petroleumsloven] https://lovdata.no/pro/#document/NL/lov/1996-11-2972?searchResultContext=3268&rowNumber=2&totalHits=9611 accessed February 7, 2019.
1658 Act concerning nuclear energy activities [Atomenergiloven] https://lovdata.no/pro/#document/NL/lov/197205-12-28?searchResultContext=3505&rowNumber=1&totalHits=2982 accessed February 7, 2019.
1659 Planning- and Building Act[Plan- og bygningsloven] https://lovdata.no/pro/#document/NL/lov/2008-06-2771/*?searchResultContext=2369&rowNumber=1&totalHits=57464 accessed February 7, 2019.
1660
Water Resources Act[Vannressursloven] https://lovdata.no/pro/#document/NL/lov/2000-11-2482?searchResultContext=2823&rowNumber=1&totalHits=879 accessed February 7, 2019.
1661
Nature Diversity Act[Naturmangfoldloven] https://lovdata.no/pro/#document/NL/lov/2009-06-19100?searchResultContext=3054&rowNumber=1&totalHits=1890 accessed February 7, 2019.
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6.4. Does your country have a nuclear and nuclear liability legislation?
Norway has codified a law on nuclear energy, The Act Concerning Nuclear Energy Activities of
1972 [Atomenergiloven].1662 The Act is divided into four different sections: definitions of legal terms,
rules for concessions and supervision, compensation, liability and insurance policies and lastly,
miscellaneous. Though this is Norway’s primary legal act on nuclear energy, Norway also operates
with multiple legal regulations on financial compensation in case of nuclear accidents, for example
the Regulation on Compensation in Nuclear Accidents [Forskrift om erstatning ved atomulykker].
Financial compensation for objective liability is to be calculated in accordance with the general
rules of financial compensation in the Norwegian Damages Act of 1969 [Skadeserstatningsloven]. The
Norwegian Damages Act sets forth the rules for financial compensation for accidents, including
nuclear accidents.

6.5. Are there any constraints to PPAs (Power Purchase Agreements) and support
to RES- Electricity?
Norway does not have constraints to PPAs, and both have international agreements and national
agreements.1663 For instance, Statkraft operates over 1000 small-scale wind- and solar power plants
in a virtual power plant, in Germany.1664 This has led many small investors to invest in small windand solar power plants. Statkraft offers to sell the producers renewable energy. This involves
managing the practicality of reporting and reporting of production, as well as forecasting and
optimizing in which markets the power is sold. This system gives the small businesses more
income, reduces the costs for the society by adjusting the production, while also is a great business
for Statkraft. Statkraft offers to purchase a percentage of the current production at a fixed price
for a period of up to ten years.
In 2016, Statkraft’s virtual power plant was the largest “power plant” in Germany. At the same
time, Statkraft is the leading distributor of PPAs in The United Kingdom.1665 The company also
offers PPAs in Norway, Sweden, Romania and Brazil.

6.6. Please indicate what the designated/preferred legal form of investment vehicle
is for RES Electricity investments
The Directive of the European Parliament and of the Council amending Directive 2009/33/EC,
on the promotion of clean and energy-efficient road transport vehicles, was adopted in EU April
23 2009, and entered into force December 4th 2010.1666 Due to lack of clarity on which Ministry
The
Act
concerning
Nuclear
Energy
Activities
[Atomenergiloven]
https://lovdata.no/pro/#document/NL/lov/1972-05-1228?searchResultContext=1730&rowNumber=1&totalHits=3035.
1663 Meld. St. 25 (2015–2016) “Boks 17.2 Statkrafts markedsaktiviteter i Europa”. Parliamentary report
https://www.regjeringen.no/no/dokumenter/meld.-st.-25-20152016/id2482952/sec4 Accessed April 4 2019.
1664 Statkraft official web site https://www.statkraft.no Accessed April 4 2019.
1665 Boks 17.2 Statkrafts markedsaktiviteter i Europa https://www.regjeringen.no/no/dokumenter/meld.-st.-2520152016/id2482952/sec4.
1666
Position
paper
about
the
directive
from
2014,
Government
official
web
site
https://www.regjeringen.no/no/sub/eos-notatbasen/notatene/2010/mai/direktiv-200933ef-av-23.-april-2009-omfremme-av-renere-og-mer-energieffektive-kjoretoy-til-veitransport/id2433238/ Accessed April 5 2019.
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the main responsibility would lie with, and a lengthy process to clarify the EEA relevance, Norway
was not able to comply with this deadline. The directive was approved and made legally binding
for Norway on May 6th, 2014. 1667
The directive aims to promote the purchase of more environmentally efficient vehicles for road
transport and to improve the transport sector's contribution to the Community environment, climate and energy policy.1668 Through the directive the member states are obliged to introduce
environmental requirements for the purchase of road transport vehicles (cars and buses),
According to Article 3 this includes both a) public purchase and purchase made by private
operators covered by Directive 2004/17 and Directive 2004/18, and b) private operators
performing public transport over a certain threshold under contract, cf. Regulation 1370/2007 of
the European Parliament and of the Council.1669
For Norwegian legislation to be in conformity with the directive, the parliament adopted a new
section in the Public Procurement Act [Anskaffelsesloven], § 16. §16 allows the Ministry of
Transport and Communications to regulate specific energy and environmental requirements the
client must set i.e. that they must that originate from the EEA agreement, the WTO agreement on
public procurement or other international agreements that Norway is obliged to do.1670 1671
Likewise, they adopted a section in the Professional Transport Act [Yrkestransportlova], § 11a.
§11a states that the Ministry of Transport and Communications can give regulation that obliges a
business with license for passenger transport to lay down certain energy and environmental
requirements when purchasing vehicles.1672 Because of the directive, the Ministry of Transport and
Communications has adopted Regulations on energy and environmental requirements when
purchasing vehicles for road transport.1673 The Norwegian regulations are now in accordance with
the directive.

The parliament’s decision on the relevance of the directive. Parliaments official web site
https://www.stortinget.no/no/Saker-og-publikasjoner/Saker/Sak/?p=58910 Accessed April 5 2019.
1668
Position
paper
about
the
directive
from
2014,
Government
official
web
site
https://www.regjeringen.no/no/sub/eos-notatbasen/notatene/2010/mai/direktiv-200933ef-av-23.-april-2009-omfremme-av-renere-og-mer-energieffektive-kjoretoy-til-veitransport/id2433238/ Accessed April 5 2019.
1669 Directive 2009/33/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of
clean
and
energy-efficient
road
transport
vehicles
https://eur-lex.europa.eu/legalcontent/EN/ALL/?uri=celex%3A32009L0033 Accessed April 5 2019.
1670 Legislative history. Prop. 129 L (2015–2016) https://www.regjeringen.no/no/dokumenter/prop.-129-l20152016/id2499825/sec4 Accessed April 5 2019.
1671 Public Procurement Act [Anskaffelsesloven] https://lovdata.no/pro/#document/NL/lov/2016-06-1773?searchResultContext=1183&rowNumber=2&totalHits=23096 Accessed April 5 2019.
1672Professional Transport Act [Yrkestransportlova] https://lovdata.no/pro/#document/NL/lov/2016-06-1773?searchResultContext=1183&rowNumber=2&totalHits=23096 Accessed April 5 2019.
1673 Regulation on energy and environmental requirements when purchasing vehicles for road transport [Forskrift om
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veitransport]
https://lovdata.no/pro/#document/SF/forskrift/2017-12-11-1995?from=NL/lov/2002-06-21-45/
Accessed
April 5 2019.
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7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
7.1. A selection of relevant policies and legislation
Norway has adopted several policies and legislation in order to directly or indirectly promote and
or protect renewable energy infrastructure and production. To present all in the following with
some detail, would not be possible, therefore a few will be highlighted. The choice fell on two
concrete sets of legislation; the green certificate scheme and the guarantee of origin, one body in
charge of creating policy when it comes to R&D, Energi21, and one body in charge of acting out
certain policies through subsidising and investment, Enova.
What most of the policies and legislation have in common, whether they arrive or derive from
international or regional law, or from initiatives within the country, is that the relevant main
authority in Norway is the Ministry of Petroleum and Energy (MPE).
The ministry is in charge of the funding of policies, with associated schemes, and funding for
research and development, as well as being the main authority when it comes to energy policy and
legislation.1674 Delegation of both power and funds through other bodies of government is
however not uncommon.
For example, the majority of the funding from the MPE is for energy research and development
(R&D channelled through the Research Council of Norway (RCN).1675 RCN is in charge of both
the national petroleum and other energy R&D programmes.1676
Another important official body when it comes to making policies come to life, for promotion of
energy infrastructure and production, which will be presented in detail later, is Enova.
As previously mentioned, Norway has adopted the EU-directive 2009/28/EC on the promotion
of the use of energy from renewable sources. With it came an obligation to plan to meet their set
2020 targets. Norway’s targets are as follows; the overall target: a 67,5% share of renewable energy
in the gross final energy consumption, and in transport: 10 % of the energy demand met by RES.1677

7.2. The Green Certificate Scheme
The set target was one of the main reasons why Norway entered into the Swedish electricity
certificate market through a bilateral agreement in 2011, creating a common market for electricity
certificates.1678 This system is commonly referred to as the green certificate scheme.

International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 137.
Regjeringen.no : Energy and petroleum research https://www.regjeringen.no/en/topics/energy/energy-andpetroleum-research/research-policy-within-energy-and-petrol/id443525/ Accessed 2 April 2019.
1676 Regjeringen.no : Energy and petroleum research https://www.regjeringen.no/en/topics/energy/energy-andpetroleum-research/research-policy-within-energy-and-petrol/id443525/ Accessed 2 April 2019.
1677 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 130.
1678 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 131;
Agreement Between the Government of the Kingdom of Norway and the Government of the Kingdom of Sweden
on a Common Market for Electricity Certificates, 27.06.2008.
1674
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In addition to the bilateral agreement between the two countries, there has been adoption of
legislation, one law, El-certificate Act, and one regulation, Regulation on el-certificates, that
outlines the closer framework for the electricity certificates.1679
The purpose behind the scheme is, as repeated, the purpose behind the Norwegian legislation, to
contribute to increased production of electrical energy from renewable energy sources.1680
What the green certificate scheme, as it is commonly known, is, is a system where qualified
production facilities get an el-certificate when the facility, typically a plant, has produced one
megawatt hour of electricity.1681 The certificate is a proof from the Government that this electricity
is produced from a renewable energy source. Which energy producers who are eligible for these
certificates are explained in the Norwegian El-certificate Act?
The body in charge of supervising the scheme in Norway is The Norwegian Water Resource and
Energy Directorate, which is a directorate under MPE.
The directorate is obliged by law to buy electricity certificates for the power distributors, which in
turn creates a market for supply and demand.1682 This market can, therefore, contribute to both
promotion of renewable energy, through the demand, and protect the infrastructure since the
producers will get an additional income that can be used to further development and rehabilitation
of the plants and other relevant infrastructure.
This measurement could arguably be one of the most concrete measurements taken to promote
renewable energy infrastructure and production. At the same time, it has not created much growth
in Norway. One reason for this is that renewable energy production in form of hydropower is
under a rather heavy taxation regime.1683
The agreement between Norway and Sweden ceases to apply 01.04.2036.1684 Norway has
announced that it will not renew the deal or introduce new goals under the current scheme after
the deadline for this, in 2021, runs out.1685 This is due to among other factors, that the scheme
contributes to increase the renewable energy power production, but does not stimulate appreciable
to technological development.1686

7.3. Guarantees of Origin
Another adaptation of legislation worth mentioning is the implementation of the guarantee of
origin from EU law to Norwegian law, through the EEA-agreement. It is implemented to
Norwegian law through the Renewable Energy Directive from the Third Energy Package (the
latest renewable directive from the clean energy package is not yet implemented and transformed

Lov nr.39/2011 Lov om elsertifikater (El-certificat Act); Forskrift nr. 1398/ 2011 Forskrift om elsertifikater
(Regulation
on
el-certificates)
https://lovdata.no/dokument/SF/forskrift/2011-12-161398?q=forskrift%20om%20elsertifikater.
1680 El-certificate Act, section 1.
1681 El-certificate Act, section 3.
1682 White paper on Norway’s energy policy: Power for Change (Meld St. 25 2015-2016), 59.
1683 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review’ (OECD/ IEA, 2017), 132.
1684 Agreement Between the Government of the Kingdom of Norway and the Government of the Kingdom of
Sweden on a Common Market for Electricity Certificates, 27.06.2008, article 15-1.
1685 White paper on Norway’s energy policy: Power for Change (Meld St. 25 2015-2016), 198.
1686 White paper on Norway’s energy policy: Power for Change (Meld St. 25 2015-2016), 198.
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into Norwegian law). In article 15, the guarantee of origin is explained further.1687 In Norway, a
separate regulation has been adopted for these, Regulation on Guarantees of Origin.1688 The
detailed rules for what, how and when regarding the certificates is found both in the EU-directive
as well as the Norwegian regulation.
According to the Regulation on Guarantees of Origin, the purpose is to ensure that all producers
of electric energy, on request, can be issued guarantees that confirm that a given amount of electric
energy is produced from a specified energy source at a specified time and place.1689 This is to make
it visible to the customers where their power comes from. The suppliers buy the certificates, giving
the customers a choice whether to include a guarantee of origin in their electricity deal.1690
In turn, this makes it easier for end-consumers who want electricity from renewable energy sources
to buy it, which further helps promote the production of renewable energy. The NVE oversees
the guarantee of origin scheme in Norway.

7.4. Energi21
When it comes to policy for energy R&D that in turn will lead to protection and promotion of
renewable energy infrastructure and production, the major strategic body is Energy21. Energy21
was initiated by the Ministry of Petroleum and Energy in 2008.1691
The strategic body’s main purpose is to “provide the authorities and energy community with
recommendations on the strategic priority areas for efforts to develop new environmentally
friendly solutions in the energy sector”.1692 Energi21 have been revised several times and has had
its mandate expanded.1693
A big part of what brings Energi21 to life is the ENERGIX programme. This programme, which
was launched in 2013 and will be operative for ten years, has as its objective to provide “funding
for research on renewable energy, the efficient use of energy, energy systems and energy policy”.1694

7.5. Enova
Finally, there is Enova SF (Enova). Enova was established and previously owned by the Ministry
of Petroleum and Energy but is now under the ownership of the Ministry of Climate and
Environment.
Enova is not a policy per se, but a body established to carry out policies and legislation related to
energy and environmental law to, among other tasks, protect and promote renewable energy
infrastructure and production.
Directive 2009/28/EC on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC (Renewable energy directive), article 15 .
1688 Forskrift nr. 1657/2007 Forskrift om opprinnelsesgarantier for produksjon av elektrisk kraft (Regulation on
Guarantees of Origin).
1689 Regulation on Guarantees of Origin, section 1.
1690 NVE: Om opprinnelsesgarantier (about guarantee of origin) https://www.nve.no/energiforsyning-ogkonsesjon/opprinnelsesgarantier/ accessed 11 February 2019.
1691 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 139.
1692 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 139.
1693 International Energy Agency ‘Energy Policies of IEA Countries. Norway 2017 Review” (OECD/ IEA, 2017), 139.
1694
ENERGIX https://www.forskningsradet.no/prognett-energix/Home_page/1253980140022 accessed 6
February 2019.
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Its main objective is to “create market change for the solutions that will take us to the low-emission
society”.1695
Enova has three main goals and one key policy instrument. The goals are “reduce greenhouse gas
emissions that contribute to fulfilling Norway’s climate commitment for 2030”, “increased
innovation within energy and climate technology adapted to the transition to the low-emission
society” and “strengthened security of supply through flexible and efficient demand and energy
consumption”.1696
The key policy instrument is financing. The goals are meant to be achieved through investment
support and loans.1697
Enova supports both small scale and big projects. If you install solar panels on the roof of your
home to create your own renewable energy, and perhaps some excess energy to put into the local
grid, you can apply to Enova for reimbursement for some of the costs. The list of completed
projects is long. In 2017 they supported 9054 projects with a total of 2 362 million NOK.1698
Through giving financial aid like this, Enova supports the needed technological development and
makes it easier for both small-scale and larger producers to make a switch to renewable energy,
which in turn both protects and promotes renewable energy infrastructure and production.

Enova Enova Annual Report 2017, (Enova SF, 2017) 8.
Enova Enova Annual Report 2017, (Enova SF, 2017) 8.
1697 Enova Enova Annual Report 2017, (Enova SF, 2017) 9.
1698 Enova Enova Annual Report 2017, (Enova SF, 2017) 20.
1695
1696
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1. Does your country have energy and/or environmental strategy policies?
Although there have been previous measures of promotion of energetic and environmental
strategies, we will confine ourselves to a more recent temporal hiatus. Having said that, it is
important to base the increase in the last decade of several Government resolutions and National
Plans that aim at the implementation of energy and environmental promotion strategies.
It will be essential to highlight, from now on, the important role that the Cabinet of Ministers
Resolution No 20/2013 plays in defining energy policies and environmental strategy. In this
respect, the main objectives of this document are the combination of energy efficiency measures,
the use of energy from endogenous renewable sources and the reduction of additional costs that
burden the price of energy to be consumed in the country. It is, therefore, the primary objective
of the country to sustain its environmental strategy in an efficient model, which is based on the
implementation of an economically rational and sustainable strategic policy.
Specific measures aiming to fulfil the European 20-20-20 targets were also implemented. The
Cabinet Resolution established a reduction of primary energy consumption to 25% and 30% on
what concerns the Public Administration. It is also intended that in 2020, 31% of the final
consumption of energy and 10% of the energy used in public transportation is originated from
renewable energies, so that the country does not depend so much on the usual energies.
In order to accomplish the goals that were established, the Resolution Cabinet dictated the
improvement of these strategic policies with the implementation of two plans: The National
Energy Efficiency Action Plan and The National Renewable Energy Action Plan. These were the
main tools pointed to achieve the international goals and commitments.
On what regards the Portuguese strategy to energetic efficiency, the National Energy Efficiency
Action Plan for 2016 (NEEAP), always had in mind the application of strategies that were reliable
in achieving economically viable strategies. Thus, they established the general goal of a 25%
reduction and the specific goal of 30% to the State on primary consumption of energy until 2020.
To this end, they limit the strategy to six specific areas: Transport, Residential and Services,
Industry, State, Behaviour and Agriculture. On what regards Transports, they specified the
improvement of energy efficiency of the vehicles, the promotion of using public transportation,
mainly in big cities and revitalising the country's railways. As for the area of Residential and
Services, the measures aimed at energy boosting in the housing context, particularly in lighting and
domestic appliances, are highlighted. Within the scope of the buildings, the aim was to increase an
energy certification process, as well as the implementation of renewable energy sources in
buildings. The industry area was foreseen in an Energy Efficiency System in Industry, in order to
rationalise the targets for energy and carbon intensities and specific energy consumption. In what
concerns the State sector, we emphasise the measures aimed at energy certification of state
buildings, specific strategies for the Public Administration, as well as the implementation of
measures related to public lighting and the State transport fleets. Regarding mobility in the Public
Administration, the creation of the ECO.mob programme, which provides for the 'promotion of
an efficient mobility standard, the decarbonisation of the State's Vehicle Fleet and the
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improvement of its environmental and energy performance'1699, should be highlighted in an
autonomous manner. For an innovative purpose, the agricultural sector is included in the Energy
Efficiency Plan, considering that the role of greenhouses is important for self-production through
the generation of their own energy. In this way, they intend to induce energy consumption by
modernizing equipment, improving irrigation systems, carrying out audits of the sector and
reducing chemicals by replacing them with organic farming techniques. Concerning Behaviour, the
aim is to raise public awareness, promoting energy habits and attitudes among consumers. With
this, the National Energy Efficiency Action Plan foresees the induced saving of 8.2% of the energy
accepted to the average consumption verified between 2001 and 2005, a value close to the one
defined by the EU, which established for 2016 the reduction of 9% of energy. It was settled a
monitoring of the impact of primary energy consumption, in order to provide compliance with
EU targets for 2020: reduction of 20% of the emission of greenhouse gases compared to those
emitted in 1990, 20% share of energy from renewable sources in gross final consumption and the
reduction of 20% of primary energy consumption.
The following table summarises the impacts projected by the National Action Plan for Energy
Efficiency, whose data were taken from table No. 66 of Cabinet Resolution No. 20/2013.
Energy Saved (toe)
Program

Transport
Residential
and Services
Industry
State
Behaviour
Agriculture
Total
NEEAP

Results
2016
Execution(
vis-à-vis
Primary
final
energy)
343.683
74%
836.277
42%

2016 Target (toe)

Final

Primary

Final

252.959
267.008

252.959
371.147

344.038
634.265

177.895
9.902
21.313
0
729.077

179.895
14.190
32.416
0
850.524

365.309
106.380
21.313
30.000
1.501.305

377.221
153.634
32.416
30.000
1.773.231

49%
9%
100%
0%
49%

2020 Target (toe)
Final

Primary

408.414
857.493

406.815
1.098.072

2020
Execution
(vis-à-vis
primary
energy)
54%
34%

471.309
205.425
21.313
40.000
2.003.954

521.309
295.452
32.416
40.000
2.394.064

34%
5%
100%
0%
36%

In the last analysis, it should be emphasised that the implementation of this Plan will be based on
a framework of regulatory measures such as the obligation of energy labelling and energy audits,
as well as a framework of tax differentiation mechanisms and financial support from the following
funds: Energy Efficiency Fund, Innovation Support Fund, Plan for Promoting Efficiency in
Electricity Consumption, Portuguese Carbon Fund and National Strategic Reference Framework.
The National Action Plan for Renewable Energies (PNAER) 2020 identifies as national priorities
the increase in consumption of renewable energy and the successive replacement of fossil energy
by renewable energy. Thus, it implements strategies in three sectors: the Heating and Cooling
sector, the Electricity sector and the Transport sector. The strategic policy regarding the Heating
and Cooling sector requires the promotion of solar thermal systems and their replacement at the
end of their useful life, as well as the improvement of the quality of facilities with the creation of
a national registration system for installers. In this way, an increase of 9% in the use of renewable
Cabinet Resolution No 54/2015: 'The ECO.mob Programme has as its main objectives: The promotion of
sustainable mobility in the State; The improvement of the environmental performance and decarbonisation of the
State's vehicle fleet; The reduction of costs associated with mobility and transport'.

1699
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energy is expected, compared to 2010, particularly from the solar thermal system, whose
proliferation has occurred in recent years because of a policy of encouraging investment. As for
the electricity sector, it was intended to certify Guarantees of Origin, in order to ensure
transparency in electricity production. In addition, the aim was to create a decentralised network
of biomass power plants, as well as to reduce the bureaucracy associated with the licensing process
for power plants from renewable sources. An investment in equipment was also made in order to
expand the existing wind farms, in the same way that incentives were granted for the recovery of
renewable energy resulting from forest biomass. Furthermore, emphasis is given to the prominent
role of wave energy, with the Plan investing in a pilot area for the development of wave technology.
In the transport sector, the Plan intends to produce biofuels from external sources and waste, as
well as to create incentives and advertising for the acquisition of electric vehicles, with a particular
focus on urban centres. Therefore, they intend not only to promote a more efficient and ecological
means of transport, as well as to improve air quality, hence the creation of a program called
Mobi.E, aimed precisely at encouraging the search for a viable mobility strategy. Biofuels were also
increased, forcing the incorporation of biodiesel into fuels. In order to enable the execution of the
goals of the National Action Plan for Renewable Energies, the production of electric energy from
renewable sources was subsidised, as well as the attribution of incentives and loans at favourable
interest rates.
It will be distinguished, also, the ambient strategical politics implemented in Portugal for the
Cabinet Resolution No 56/2015. It creates the National Climate Change Programme 2020-2030,
whose primary objective is to reduce the emission of greenhouse gases, setting a target of 18 to
23% in 2020 and 30 to 40% in 2030, compared to the emissions recorded in 2005. In this manner,
the primary measure to be adopted is related to the pursuit of a low carbon trajectory, with the
measures being financed by the Community Strategic Reference Framework (Portugal 2020).
Therefore, the national strategy involves decarbonising energy consumption and production,
increasing the efficiency of companies, encouraging the replacement of individual transport by
collective transport and the use of electric vehicles and investing in research into low-carbon
technologies. This resolution also refers to the National Strategy for Adaptation to Climate Change
for 2020. This program defines three objectives: 'I. Improve the level of knowledge about climate
change; II. Implement adaptation measures; III. Promote the integration of adaptation into
sectoral policies’1700. In order to meet the outlined objectives, this Strategy is connected to the
adoption of another: National Strategy for Environmental Education (ENEA 2020). The latter
aims to raise popular awareness, in order to proceed to a paradigm shift, promoting resource
efficiency. As a result, they make a growing effort to combat the lack of environmental literacy,
educating citizens on issues such as sustainability and environmental challenges. The pillars on
which this strategy is based are related to the policies defined in the above-mentioned programmes,
namely decarbonisation, territorial enhancement and the promotion of a circular economy. It
should also be noted that 'the most recent and significant proposal for new environmental legal
framework relates to a new legal regime regarding the prevention of soil contamination and its

1700
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remediation'1701. This innovative law in the country will apply to operators of environmental risk
activities, who will be obliged to carry out an assessment of the quality of the soil, the results of
which will determine the application of cleaning and decontamination measures. In addition,
changes to the 2020 Urban Waste Strategic Plan (PERSU 2020) are expected, which aim, once
again, to meet the European targets for the National Circular Economy Plan, approved by Cabinet
Resolution No 190-A/2017, whose focus is related to the substantial reduction of waste
production.
The National Programme for Dams with High Hydroelectric Potential, approved by the
Government in 2007, is a separate initiative. This aims not only to promote renewable energy
sources as a way of combating Portugal’s dependence on the outside world, but also to ensure
security in the electricity supply system and to store the surplus energy produced by wind turbines.
The objectives set by the Government for the year 2019 in its State Budget should be briefly
mentioned. Thus, in addition to the presentation of a National Solar Plan, the Government intends
to create a system of Green Certificates and Guarantees of Origin, in a manner to prove to the
end consumer the share of renewable energy present in the energy mix of a given supplier. It is
also expected the creation of a National Platform for Biomass and Biorefineries, the granting of a
Green Seal to 100% sustainable programs and the idea of promoting the competitiveness of LPG
is supported.
With a prospect for the future, the country has already defined an Integrated Energy-Climate Plan
for the period 2021-2030. This prioritises the theme of energy efficiency, once again enshrining
the decarbonisation of the economy and research, innovation and competitiveness as structural
factors for the reduction of environmental impact and for the success of the increased Plans. In
addition, the dimensions of Energy Security and an Internal Energy Market are established as
measures to be pursued with the Plan.
In conclusion, it will be summarised that the Portuguese policy on the energy and environmental
sectors provided for in the above-mentioned Plans were approved in accordance with the targets
set by the National Energy Strategy 2020, which in turn aims to be compliant with the Portuguese
obligations assumed by EU membership, in order to conform to Directive 2009/28/EC, which
establishes a 20% reduction in primary energy use, a 20% increase in the weight of renewable
energy in final energy consumption and a 20% decrease in greenhouse gas emissions compared to
1990 emissions.

2. Is your country an energy producing, consuming or transiting jurisdiction?
Considering fundamentally the data from the last National Energy Policy Report for the
International Energy Agency dated 2016, the main energy supply cycles in Portugal are electricity
and natural gas.
The predominance of fossil fuels in Portugal is very significant. In 2014, 74.3% of the energy
consumed in Portugal came from fossil fuels, since renewable energy had a dimension of 25.4%
1701
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in the national primary energy supply. It should be noted, however, that, already in 2014, 61.3%
of electricity production was based on renewable energy sources, which placed Portugal in fifth
place in the ranking of the International Energy Agency for the share of renewable energy used in
electricity production in 20151702.
Portugal is, predominantly, a producer of renewable energy, so it has become one of the European
countries whose use of renewable energy is preponderant, sometimes reaching surplus peaks. One
of Portugal's main bets was the exploitation of wind energy, and this sector is responsible for an
increase of about 15% in the use of renewable energy sources in the decade from 2004 to 2014.
The main effect is the decrease in dependence on imports of fossil fuels, which we do not produce,
and which naturally assume a major weight in the economy. From the outset it is possible to
demarcate the contours of the issue: Portugal is essentially a consumer of imported fossil fuels,
namely coal (from Colombia), oil (coming from Angola and Russia) and natural gas (Algeria and
Nigeria) and producer of renewable energy, whose increase has been notable throughout the years,
with the country aiming to be the leader in terms of exporting renewable energy and its technology.
First, the electricity sector will be autonomous due to its strong impact on economic variables and
household and corporate consumption. The high use of renewable resources for electricity
production in the country is intended not only to respond to international commitments to reduce
greenhouse gas emissions, but also to address the instability caused by energy shocks during a
situation of great dependence. The growing focus focuses on circumventing the deficit in primary
energy production in the country that has been recorded in recent decades, given the lack of fossil
fuels and the non-exploitation of nuclear energy. Thus, electricity production is a mix of different
sources of renewable energy: 30% of wave energy, 23.3% comes from wind energy, 23% from
coal, 12.5% from natural gas, followed by biofuel and waste with 6.4%, 3.2% from oil, 1.2% from
solar energy and 0.4% from geothermal energy. However, as the National Energy Policy Report
to the International Energy Agency warns, it is important to note the risks of an increase in
renewable energies in terms of the possibility of inflation, resulting from exposure to a reduction
in demand in the electricity market. It is therefore expected that there will be concomitant growth
in cleaner energy sources, but never losing sight of the role that the burning of fossil fuels acquires,
in situations to which one can 'more easily resort to situations of extreme demand for electricity
and continue to fulfil the important role of back-up of production under special regime'1703.
The country is a consumer and importer of natural gas, as long as it is responsible for 12.5% of
electricity production and 16.4% of total primary energy. Even so, domestic consumption has
fallen because of its replacement by other sources of national energy production. In the years 2010
to 2014, the decrease in consumption was 22.8%. It should be noted that in Portugal the liquefied
natural gas regime is subject to a public service regime, being the importing country of natural gas
in liquid form, so it is received, stored and regasified at the Sines liquefied natural gas terminal.
Oil imports account for 45.1% of total primary energy and are mainly used in the transport sector
(59.8%), which means that it is permanently dependent on the external market. In contrast to what
happens in Europe, Portugal's main problem is not energy efficiency, but the transport sector,
1702
1703
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whose main energy source is oil. In order to combat this malaise, the government approved some
tax incentives for electric vehicles, including a subsidy for the purchase of an electric vehicle when
scrapping an old conventional one. Not being an oil exploration country, it nonetheless imports it
only in its crude state. Thus, the process of refining oil is done internally, being exporters of the
same in its liquid state. It should be noted that Portugal complies with the mandatory minimum
stock levels imposed by the IEA and the EU.
The coal sector is responsible for 12.7% of the country's primary energy production, a figure that
should halve. The oscillations are a consequence of the dependence on hydroelectric power, whose
values will influence the greater or lesser need to resort to coal. Since this is a fossil resource
dependent on imports and following the guidelines set forth in question one of decarbonisation,
although the country is a consumer of this resource, its increase in the domestic market will tend
to decrease substantially. However, the important role of coal capture and storage as a strategy for
decarbonisation is emphasised, limiting greenhouse gas emissions and promoting the fight against
the exponentiation of global warming and climate change.
Regarding the renewable energy sector, it is important to remember that they are responsible for
a  of primary energy production in Portugal, a growing value due to the strong commitment in
the last decade to invest in renewable energy. The resource with the most significant impact is
biofuels and waste, capable of 12.6% of energy production. This is followed by hydro (6.4%), wind
(4.9%), geothermal (0.8%) and solar (0.6%). The Portuguese bet in recent years has grown,
especially in what concerns wind energy, which was particularly driven by the State with the
concession of operating incentives. Among all the members of the International Energy Agency,
in 2015 the country occupied the seventh position among the countries whose use of renewable
energy in primary energy production was higher. In addition, we were the second country with the
highest rate of wind energy use. With the country being strongly committed to meet the European
targets 20-20-20, the renewable energy sector has been the object of a particular focus of
differentiation of the country at an international level. This happens primarily regarding its use in
the production of electricity (61.3%), contributing to the gradual independence of the country
from external resources in relation to this sector. In addition, the country has established specific
goals in the internal context (see the matter covered by the Resolution of the Council of Ministers
No. 20/2013 in question 1), as well as the implementation and updating of the National Action
Plans for Renewable Energy and Energy Efficiency, to which add the efforts of awareness and
rationalization, environmental literacy and education for renewable energy, to which contributed
the incentives, benefits and subsidies.
The following table presents a statistical balance sheet of Electricity Production in Portugal, in
January 2019, sourced from the Portuguese Renewable Energy Association.
Energy
Renewable (54,35%)
Fossil fuel (45,65%)
Solar
1,20%
Coal
21,12%
Bioenergy
4,80%
Natural Gas
15,52%
Wind
29,43%
9,01%
Fossil Cogeneration
Hydric
18,92%
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Therefore, Portugal is a country that consumes both fossil fuels and renewable energies. As far as
the last-mentioned are concerned, the country is predominantly a producer of energy from
renewable sources, with these having a particular contribution to the efficient performance of
electricity production (61.3%). The country has a major focus on hydro and wind energy resulting
from the geostrategic use of natural resources, in addition to the contribution of energy from
biomass, geothermal, solar and waves. As for the consumption of fossil resources, Portugal does
not have the exploitation of them, so it is forced to import these. As such, we are consumers by
importing resources such as coal, oil and natural gas. The latter has a particular role, since the
country's main energy supply cycles are electricity and natural gas. It should be noted that fossil
resources are still responsible for 74.3% of national energy consumption, with the country
constantly promoting their replacement by renewable energy in sectors other than electricity. In
this context, although we achieve energy efficiency levels referring to the high rate of electricity
production by renewable energy sources, we are highly dependent on external fluctuations
regarding the need to import natural gas. Finally, it should be noted that the State Budget for 2019
provides for the creation of an Iberian wholesale natural gas market, through which it is assumed
that in the course of the year and in the near future, this issue will be resolved in a transition of
jurisdiction.
While the strong increase in renewable energy has been perceived as a substitute for energy from
fossil resources, the paradox concerning the demonization of fossil resources cannot be
overlooked. This happens because the increase of renewable energies is also causing high
environmental impacts, in particular in what results from the production of hydro and fossil
energy. For this reason, the evolution tangent to the substitution of fossil resources by renewable
energies must always be based on an evaluation of the sustainability of hydroelectric energy and
the evaluation of the environmental impacts resulting from its exploitation, as well as a wellfounded analysis of the sustainability of each renewable energy, given that 'a resource, in a rigorous
sense, implies an absolute quantity, which, in the case of renewable ecological goods, does not
exist'1704.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
3.1. Kyoto Protocol
Despite the declarations arising from the United Nations Framework Convention on Climate
Change (UNFCCC), adopted in New York in 1992, which constituted the first step towards the
implementation of an international policy focused on limiting the excesses caused by economic

Aragão, Maria Alexandra de Sousa, O Princípio do Nível Elevado de Protecção e a Renovação Ecológica do
Direito do Ambiente e dos Resíduos.

1704
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development, the emissions of greenhouse gases were rising faster than expected, compromising
the initial target for emissions for the year 2000 in almost all OECD countries.
Considering this, the Parties of the UNFCCC met in Kyoto from November to December 1997,
a Conference which culminated in the present treaty, through which several countries (the socalled Annex 1 countries, which includes all OECD countries except Korea, Mexico and Turkey,
and a few economies in transition) have committed themselves to reduce their total greenhouse
gases emissions by 5 per cent on average for the period 2008-2012. Despite the retreating of the
original goal for about a decade, the objective remained ambitious: the OECD emissions would
need to be 20-40 per cent below the level they were expected to reach without this policy action.
The Protocol also introduced “flexibility mechanisms”, providing three ways in which emission
reductions that take place in one country can be counted against another country’s target since, in
the end, the focus is to achieve an overall reduction, regardless of where it takes place:
 Supplementary emissions trading (article 17): countries which find it relatively easy to meet
their Kyoto targets can sell the surplus “permits” to countries whose abatement costs are
higher; however, the participants shouldn’t fully rely on buying their “right to pollute” and
are expected to undertake the necessary measures to reduce domestic emissions;
 Joint implementation (article 6): allows one country to sponsor an emissions reduction
project in another country, acquiring credit for it as if it occurred in the sponsoring country;
on the other side, the same amount is deducted from the host country’s allowed emission
level, which allows the assessment of the emissions without the project;
 The clean development mechanism (article 12): like the previous measure, with the
difference that it requires the host country to be a non-Annex 1 country.
The entry into force of the Protocol was subject to ratification by a minimum of 55 Member States,
which represented at least 55% of the emissions in 1990. After being adopted by more than 141
States, the ratification of the Protocol in November 2004 by Russia, responsible for 17% of the
emissions, enabled it to enter into force on 16 February 2005.
Portugal ratified the Protocol on 31 May 2002 and aimed to limit its emissions up to 27%
considering the emission levels of 1990.

3.2. Energy Charter Treaty
Following the fall of the Berlin Wall and the consequent opening-up of Eurasian countries towards
a global market economic order, the European Energy Charter was signed on 17 December 1991
by the OECD countries, Central Europe and the former Soviet Union. Later, the diploma led to
the conclusion of the Energy Charter Treaty in December 1994, which entered into force four
years later in April.
The fundamental purpose of this agreement is to provide a “multilateral framework for energy
cooperation” based on the principles of “open, competitive markets and sustainable
development”. The Treaty's provisions focus on the following areas:
 The protection of foreign direct investments in the energy sector, based on the extension
of national treatment or most-favoured nation treatment to foreign investors;
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 Free trade of energy materials and products;
 Provisions to ensure reliable cross-border energy transportation;
 The resolution of disputes between participating states, investors and host states;
 The promotion of energy efficiency and the protection of the environment.
Currently, there are fifty-three Signatories and Contracting Parties to the Treaty. This includes
both the European Union and EURATOM. Portugal signed this Treaty on 17 December 1994.

3.3. Montreal Protocol
In 1990, a strong international consensus regarding the necessity to protect the ozone layer was
achieved. The first step in this domain was taken in 1986 with the approval of the Vienna
Convention for the Protection of the Ozone Layer. The participant countries decided to adopt
appropriate measures to protect the ozone layer and advocated the negotiation of protocols with
specific measures. A year later, the Montreal Protocol was signed and integrated into the Vienna
Convention with the goal of protecting the earth’s ozone layer by eliminating the use of depleting
substances (ODS) by half until the end of the century.
The Montreal Protocol is structured around several groups of ozone-depleting substances and
timetables for the gradual elimination of their production and consumption, requiring the control
of almost 100 chemicals in several categories.
The Protocol entered into force in January 1, 1989, after 29 countries from the CEE, which
represented 82% of world’s consumption, had ratified it. Portugal’s ratification dates back to
September 1987.
On 16 September 2009, the Vienna Convention and the Montreal Protocol became the first
treaties in the history of the United Nations to achieve universal ratification. Since its adoption
and as of end-2014, it has successfully eliminated over 98 per cent of controlled ODS, helping
reverse the damage to the ozone layer. As former Secretary-General Kofi Annan declared:
“Perhaps the most successful international agreement to date has been the Montreal Protocol”, a
view widely shared in the international community.

3.4. Stockholm Declaration
The United Nations Conference on the Human Environment took place from 5 to 16 of June
1972, introducing an anthropocentric vision whereby the Man is a nature pioneer, yet such
exploration must be controlled in order to avoid the detected and reported problems
acknowledged in this Conference.
In fact, the Declaration examines several issues caused by the damaging human action on the
planet, from the depletion of non-renewable resources to a demographic explosion, urging
countries to rethink their developing policies without renouncing to progress. In this sequence,
various measures were undertaken in four main areas:
 An action plan for environmental policies that comprises 106 recommendations, the most
important, perhaps, being the creation of the so-called Earthwatch, an international
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monitory agency with the purpose of informing any interested State or organization about
environmental conditions on planet Earth;
 A fund built upon voluntary contributions from the States;
 The establishment of the United Nations Programme for the Environment, with the head
office in Nairobi, Kenya; it’s responsible for the protection, preservation and planification
of natural resources, as well as organizing and executing seminars, conferences and projects
on environment’s protection;
 A Declaration of Principles (soft law) regarding Human Environment, better known as the
Stockholm Declaration, densifying the concept of sustainable development and
establishing the foundations for environmental international responsibility.
In its memory, the World Environmental Day was created, on 5 June.

3.5. Paris Agreement
Portugal is one of the 195 signatory parties of this agreement, adopted in Paris, where the 21st
Conference of Parties of the United Nations Framework Convention on Climate Change was held,
between 30 November and 12 December 2015.
The aims of this commitment are the following:
 Firstly, to contain the increase in temperature “well below 2° C” compared to the preindustrial era and “to continue striving to limit this increase to 1.5° C”, in order to mitigate
climate change (article 2, paragraph a);
 Secondly, to foster the adaptation to the negative impact of global warming and to promote
a low pollutant emissions development (article 2, paragraph b);
 Lastly, to ensure financial resources are used without compromising “a resilient climate
development with low greenhouse gases emissions” (article 2, paragraph c).
Although there are not any specific mandatory targets for each country, contrary to the Kyoto
Protocol, the parties should comply and revise their own emission reduction goals on a voluntary
basis (Principle of Common but Differentiated Responsibilities). Nevertheless, a first mandatory
revision is scheduled for 2025.
In addition, it has established an annual minimum of 100 billion dollars of financial aid to promote
clean energy infrastructures and to foster the adaptation to the negative impact of global warming.
The agreement entered into force on 4 November 2016 and Portugal concluded the ratification
process in the same year, being one of the first EU countries to do so.
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4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law.
4A.1. What EU energy regulations and directives constitute a part of your
country’s legal system.
 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009
on the promotion of the use of energy from renewable sources; it sets down rules regarding
“statistical transfers between Member States, joint projects (…), guarantees of origin,
administrative procedures, information and training, and access to the electricity grid for
energy from renewable sources” (article 1);
 Directive 2009/30/EC of the European Parliament and of the Council of 23 April 2009,
amending Directive 98/70/EC regarding technical specifications on health and
environmental grounds related with petrol, diesel and gas-oil, while introducing a
mechanism to monitor and reduce greenhouse gas emissions; and repealing Directive
93/12/EEC;
 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
establishing a common legal framework for the internal market in electricity, in other
words, “for the generation, transmission, distribution and supply of electricity, together
with consumer protection provisions” (article 1), repealing Directive 2003/54/EC;
 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in natural gas, focusing on its
“transmission, distribution, supply and storage”, while repealing Directive 2003/55/EC;
such rules “shall also apply to biogas and gas from biomass or other types of gas in so far
as such gases can technically and safely be injected into, and transported through, the
natural gas system” (article 1);
 Directive (EU) 2012/27 of the European Parliament and of the Council of 25 October
2012, comprising several measures for the “promotion of energy efficiency within the
Union in order to ensure the achievement of the Union’s 2020 20% headline target on
energy efficiency” (article 1);
 Directive (EU) 2015/1513 of the European Parliament and of the Council of 9 September
2015, amending Directive 98/70/EC regarding the quality of petrol and diesel fuels, and
amending Directive 2009/28/EC on the promotion of the use of energy from renewable
sources;
 Directive (EU) 2018/844 of the European Parliament and of the Council of 30 May 2018
amending Directive 2010/31/EU on the energy performance of buildings and Directive
2012/27/EU on energy efficiency; primarily, these legal instruments settle minimum
requirements on “the methodology for calculating the integrated energy performance of
buildings”, “national plans for increasing the number of nearly zero-energy buildings” and
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“energy certification of buildings” (article 1 of Directive 2010/31/EU), as well as common
measures for the promotion of energy efficiency within the Union, paving the way for
further energy efficiency improvements beyond 2020;
 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December
2018 on the promotion of the use of energy from renewable sources; it establishes a “target
for the overall share of energy from renewable sources in the Union's gross final
consumption of energy in 2030”, as well as a set of rules in various domains, with particular
reference to “financial support for electricity from renewable sources”, “the use of energy
from renewable sources” and “regional cooperation” (article 1);
 Directive (EU) 2018/2002 of the European Parliament and of the Council of 11 December
2018, amending Directive 2012/27/EU on energy efficiency; it provides a framework
“designed to remove barriers in the energy market and overcome market failures that
impede efficiency in the supply and use of energy” (article 1 of Directive 2012/27/EU), in
order to ensure that the Union's headline targets for 2020 and 2030 are accomplished.

4A.2. What EU environmental regulations and directives constitute a part of your
country’s legal system.
 Regulation (EU) 1293/2013 of the European Parliament and of the Council of 11
December 2013 on the establishment of a Programme for the Environment and Climate
Action (LIFE) covering the period from 1 January 2014 to 31 December 2020; this
initiative contains sub-programmes and indicators to develop a resource-efficient, lowcarbon and climate-resilient economy, to assure the protection and improvement of the
quality of the environment and to reverse biodiversity loss, enforcing the Union’s
environmental and climate policy and legislation, while promoting better environmental
and climate governance at all levels, including better involvement of civil society, NGOs
and local actors (article 3);
 Commission Implementing Decision (EU) 2018/210 of 12 February 2018 on the adoption
of the LIFE multiannual work programme for 2018-2020; (EU) 1293/2013 of the
European Parliament and of the Council of 11 December 2013);
 Regulation (EU) 2018/842 of the European Parliament and of the Council of 30 May 2018
on binding annual greenhouse gas emission reductions by Member States for the period
of 2021 to 2030, in order to reduce greenhouse gas emissions by 30% below 2005 levels
regarding industrial processes, product use, agriculture and waste, in order to meet the
obligations under the Paris Agreement; the Regulation also lays down rules on determining
annual emission allocations and for the evaluation of Member States’ progress;
 Commission Implementing Decision (EU) 2018/1854 of 27 November 2018 on
recognition of the “Better Biomass” voluntary scheme for demonstrating compliance with
the sustainability criteria under Directives 98/70/EC and 2009/28/EC of the European
Parliament and of the Council;
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 Commission Implementing Decision (EU) 2018/1855 of 27 November 2018 on
greenhouse gas emissions covered by Decision No. 406/2009/EC of the European
Parliament and of the Council for the year 2016 and for each Member State; the total sum
of greenhouse gas emissions for Portugal for the year of 2016 was set in 41 572 594 tonnes
of carbon dioxide equivalent;
 Regulation (EU) 2018/1999 of 11 December 2018 of the European Parliament and of the
Council on the governance of the Union for Energy and Climate Change; it covers the five
dimensions of the Energy Union (energy security, internal energy market, energy efficiency,
decarbonisation, research, innovation and competitiveness) and establishes a governance
mechanism based on long-term strategies, integrated national energy and climate plans
covering ten-year periods, starting from 2021 to 2030; the objective of the Regulation is to
implement strategies and measures designed to meet the targets of the Energy Union and
the commitments consistent with the Paris Agreement, “stimulate cooperation between
Member States, (…) ensure the timeliness, transparency, accuracy, consistency,
comparability and completeness of reporting by the Union and its Member States to the
United Nations Climate Change Secretariat and Paris Agreement secretariat” and to
contribute to greater regulatory and investor certainty (article 1);
 Commission Implementing Regulation (EU) 2018/2066 of 19 December 2018 on the
monitoring and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC
of the European Parliament and of the Council and amending Commission Regulation
(EU) 601/2012.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Portugal has not been involved in any regional or international energy or environmental legal
disputes.
There are agreements and treaties between Portugal and Spain, the only country with whom
Portugal shares a border and natural resources, such as hydric energy. An example of this is the
Portuguese-Spanish hydrographic chart of the Guadiana. However, there is no existing legal
dispute between the two countries.
Furthermore, there has been a multitude of actions on the European Court of Justice against the
Republic of Portugal, made by the European Commission, regarding the non-compliance of
Portugal with European Union Directives on the subject of environmental protection, due to the
delay of transposition, incorrect transposition or only partial transposition of such Directives.
There is no action on the matter of renewable energies.
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6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy in terms
of production?
Portuguese legislation distinguishes, in terms of production, between Renewable Energy Systems
(RES-Electricity) and non-renewable energy. This distinction is mainly done at the level of the
licensing procedure for energy generation based on renewable systems, or for the exploitation of
natural resources (cases in which we deal with non-renewable energy sources).
There are two relevant diplomas regarding this, which are revealed, moreover, as the structuring
diplomas of the National Energetic System. Firstly, we mention the Decree-Law no. 29/2006 of
15 February, which establishes the general principles related to the organization and function of
the National Energetic System, as well as those related to the exercise of the activity of energy
production, transportation, distribution and commercialization and to the electricity market
organization, reformed by the Decree-Law no. 78/2011 of 20 June, which transposes the Directive
no. 2009/72/CE, of the European Parliament and the Council of 13 July, and by the Decree-Law
no. 215-A/2012 of 8 October. The second relevant diploma is the Decree-Law no. 172/2006 of
23 August, which develops the general principles regarding the organization and function of the
National Energetic System, approved by the Decree-Law no. 29/2006 of 15 February, regulating
the legal regime applicable to the exercise of the activity of energy production, transportation,
distribution and commercialization and to the electricity market organization, altered by the
Decree-Law no. 215-B/2012 of 8 October.
Therefore, it behoves us to illustrate the reference to such distinction.
In the Decree-Law no. 29/2006 of 15 February, in its Article 15, it is beaded that the exercise of
the activity of electricity production is free, being bound to the obtainment of a licence or, in the
cases fixed in complementary legislation, to prior communication next to the competent
administrative entity. In its Article 16, a distinction is immediately made between production in
ordinary regime and production in special regime, being that the first is considered as any activity
of production that is not covered by a special regime, while the second is considered as any activity
of production that is covered by a special regime, such as the electricity production through
cogeneration and endogenous resources, renewable and non-renewable, the micro-production, the
mini-production and the production without power injection in the grid, as well as the electricity
production through endogenous resources, renewable and non-renewable non covered by a special
legal regime.
Previously, the distinction between ordinary and special regime was made depending on whether
the production was or was not subject to special regimes in the scope of incentive policies. With
the legislative alteration introduced by the Decree-Law no. 215-A/2012 of 8 October, this no
longer happened, in that the production in special regime started to also cover the electricity
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production through endogenous resources in market remuneration regime. In this new context,
the special production legal regime was consolidated, in particular, the production based on
renewable energy sources, in the framework of the Directive 2009/28/CE of the European
Parliament and the Council, of 23 April, related to the promotion of the use of RES-Electricity.

6.1.1. Ordinary regime
6.1.1.1. Licencing procedure
The Decree-Law no. 172/2006 of 23 August, in its version given by the Decree-Law no. 215B/2012 of 8 October, contemplates the rules about the conditions of exercise and licensing of
energy production quarters in an ordinary regime.
It is a condition of the exercise of the production activity in ordinary regime the obtaining of a
license, to attribute by the licensing entity, as Article 4 of the diploma establishes. The activity is
exercised in competition regime.
Obviously, the exploration in the industrial regime of each one of the generating groups that, in
the terms of the production license, compose the electro-producer centre depends on the previous
obtainment of the exploration license, foreseen on Article 20.
In terms of the general criteria of the licensing attribution decision, within the meaning of Article
6, we stand out the impact of the electro-producer centre in the economic and financial costs of
the National Energetic System and the contribution of the application to the concretization of the
environmental political objectives, local development objectives or wealth capture objectives.
The concession, alteration and revocation of the production license of the electro-producer centres
with maximum installed capacity over 10 MVA fall within the competence of the responsible
Government member for the energy sector; in the case of capacity being equal or below 10 MVA,
that competence belongs to the Directorate-General for Energy and Geology.
The production license attribution procedure begins with the presentation, by the interested, of a
request directed to the licensing entity, properly instructed. The ones that contemplate the
exploration of electro-producer centres using public grid must be presented between the 1st and
the 15th day of the months of January, May and September of each year. The request must be
instructed with the elements referred in the article 8 of the diploma.
General rule, in the maximum term of 20 days after the request reception, the licensing entity
verifies the conformity of its instruction according to what is disposed in the previously mentioned
article and, if applicable, requests the applicant the missing elements, to gather to the request within
10 days. Concluded the procedure as provided above, the licensing entity utters a decision or a
project of a decision within 30 days.
6.1.1.2. Environmental impact
In terms of environmental impact procedures in the universe of energy production based in nonrenewable sources, there exists, in the first place, the legal regime of the Environmental Impact
Evaluation (EIE). This is an instrument mainly with a preventive feature, based on conducting
studies and consultations, with the objective to collect information, identify and forecast the
environmental effects of certain projects, as well as identify and propose measures, which minimise
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or compensate those effects, seeking to decide about the execution viability of those projects and
respective post-evaluation.
The EIE is consecrated, as a principle, in Article 18 of Law no. 19/2014 of 20 May. The current
legal regime of the EIE is in the Decree-Law no. 151-B/2013 of 31 October, altered by the DecreeLaw no. 152-B/2017 of 11 December, which transposes to the domestic legislation the Directive
no. 2014/52/UE of the European Parliament and the Council, of 16 April, related to the
evaluation of the environmental effects of certain public and private projects.
The EIE is applicable to the public and private projects subject to produce significant
environmental effects, listed on the annex I and II of the Decree-Law, in which various activities
based on energy production through non-renewable sources are included, but are also included
activities based on the production through renewable sources.
There also exists the legal regime of the Environmental License, introduced by the Decree-Law
no. 194/2000 of 21 August, and altered by the Decree-Law no. 173/2008 of 26 August, revoked
by the Decree-Law no. 127/2013 of 13 August. This approved the legal regime relative to the
industrial emissions regime, applicable to the pollution prevention and control system, as well as
the rules designated to avoid and/or reduce the emissions for the air, water and solo, and the
residues production, transposing to the domestic legislation the Directive no. 2010/75//UE of
the European Parliament and the Council, of 24 November, relative to the industrial emissions.
The Portuguese Environment Agency is the competent authority to provide the Environmental
License.
This regime is applicable to certain economic activities potentially associated to significant
pollution, defined according to installation nature and/or production capacity. In the energy
sector, the regime is applicable to activities of fuel burning in installations with total rated thermal
input equal or superior to 50 MW, of oil and gas refining, of coke production, or of gasification or
liquefaction of coal or other fuels in installations with a total rated thermal input equal or superior
to 20 MW.
The Decree-Law in question maintains the integration of the Environmental License procedure in
the licensing or permitting procedure of installations covered by the regime. The most significant
alteration in the diploma makes the Environmental License a condition to begin the installation
exploration or running, and not only a mere condition of the installation project execution.

6.1.2. Special regime
6.1.2.1. Licencing procedure
The Decree-Law no. 172/2006 of 23 August, in its version given by the Decree-Law no. 215B/2012 of 8 October, begun to contemplate the rules on prior control of the production
installations under special regime, in which the RES-Electricity production is included.
It is a condition of exercise of the activity of production of electricity under special regime the
existence of prior control, which is exercised through the granting of a license or prior notification
by the interested. The Directorate-General for Energy and Geology shall accept the prior
notification and issue the operation license or operation certificate of the power generation centres,
as referred to in article 33-H.
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This way, according to Article 33-E of the diploma, power generation plants with connection
power exceeding 1 MVA are subject to a production license; as well as those which are subject to
Environmental Impact Assessment schemes (to be explored below); those whose installation is
designed for maritime space under sovereignty or national jurisdiction; and those that benefit from
the guaranteed remuneration regime (in which the electricity produced is delivered to the last resort
marketer, against the payment of the remuneration attributed to the power generation centre by
the Government). All others depend only on prior communication. If the installations are operated
on an industrial basis, it is also necessary to have an operating license and an operating certificate
attesting their compliance with the terms of the license.
Broadly speaking, according to Article 33-F, the attribution of the production license or the prior
communication admission depends on the conformity of the project with the objectives and
priorities of the energy policy and with a set of anticipated requirements, in which we highlight the
impact of the centre on the economic and financial costs of the National Energetic System, the
existence of conditions for connection to the grid or contribution to greater energy efficiency.
General rule, the production permit procedure begins with the submission, between the 1st and
the 15th days of the months of January, May and September, of a request containing all the
necessary elements contained in Article 33-J, including a declaration of environmental impact
favourable, or conditionally favourable, and an opinion of compliance with it, when required under
the respective legal regime. The request must be addressed to the Directorate-General for Energy
and Geology, in the case of power plants with a maximum installed capacity of 1 MVA or less,
and in the case of centres under experimental exploration, or the competent member of the
Government, in the case of installations of more than 10 MVA. In the case of hydroelectric
centres, or centres installed in maritime space, the application is also certified with the certificate
of use assigned by the competent authority.
The production license is not subject to a duration. It has a legally defined content, set out in
Article 33-M, which includes environmental constraints, although the producer is not obliged to
maintain and operate the plant in accordance with best industrial practices.
Once the production license has been obtained or prior notification has been accepted, the
promoter pays a guarantee and has a period (usually two years in the case of a 6-year hydroelectric
production) to install the power plant and put it into operation under penalty of expiry of the
license. As far as the industrial exploitation of the installations is concerned, it may only be initiated
after obtaining a license or an operating certificate to be issued after inspection, as referred to in
Article 33-Q.
Lastly, it should be noted that the Decree-Law no. 215-B/2012, when modifying the Decree-Law
no. 172/2006, includes rules stipulating conditions for access to grids by producers under special
regime using renewable sources of energy, ensuring their priority, with the exception of
hydroelectric projects with a power output of more than 30 MW.
6.1.2.2. Environmental impact
As mentioned above, are subject to a production license, among others, the electricity production
centres that are subject to environmental impact assessment regimes.
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The submission of RES-Electricity production projects to environmental impact assessment
procedures, prior to licensing, is fundamental to dispel doubts as to the possible damage of legally
protected assets, rights or interests that could jeopardise the investments made.
Firstly, to RES-Electricity production is also applicable to the Environmental Impact Evaluation
procedure. See above for a full explanation of the regime.
In the second place, another regime is applied to these cases, the Environmental Incidences
Evaluation procedure, fixed by the Decree-Law no. 215-B/2012 of 8 October, which added to the
Decree-Law no. 172/2006 the regulation of the environmental incidences’ procedure. This regime
is applied to power plants that use renewable energy sources, not covered by the legal regime of
Environmental Impact Evaluation, and whose location is foreseen in areas of National Ecological
Reserve, Natura 2000 Network Sites or the National Network of Protected Areas. It is important
to elucidate that the decisions made in this scope bind the licensing entity, which cannot license
projects without a favourable or conditionally favourable decision, as provided by Decree-Law no.
151-B/2013.
The Regional Coordination and Development Committee (RCDC) of the installation’s region is
the competent authority for the procedure. The procedure is based on a study of environmental
incidents presented by the interested party to the licensing entity, along with the project to be
licensed. The study should indicate the local impacts of the projects through the existing
constraints, as well as the environmental descriptors subject to be affected, along with measures
of monitoring and minimization or recovery of the affected areas. The RCDC has 12 days to verify
the compliance of the elements with the law, and in case of nonconformity, it should summon the
interested party to a procedural conference where all the necessary elements to obtain the
favourable decision are indicated, which must be sent to the entity within 50 days, under penalty
of the interested party to see his procedure closed.
In the instruction phase, the RCDC can consult other entities, and at the end of this period, it
prepares a proposal for a decision to be sent to the competent member of the Government that
will lead to a favourable, unfavourable or conditionally favourable evaluation. If there is no
response from the RCDC within 60 days, the favourable assessment is considered.
Finally, there is another important regime in terms of environmental procedures, the Single
Environmental Licensing (SEL). The regime was designed to simplify, harmonise and articulate
the various licensing regimes in the environmental field and is ruled by "an application, a title, and
a fee".
This regime results in a procedure for the issuance of a Single Environmental Title (TUA), which
is a single title for all environmental licensing acts, condensing all information relating to the
requirements applicable to an activity in the environmental field.
This regime applies to the licensing procedures related to projects and activities covered by various
legal regimes, such as the legal regime of Environmental License, the legal regime of
Environmental Impact Evaluation and the legal regime of Environmental Incidences Evaluation.
See above for a full explanation of each one.
Related to environmental impact issues, an important case occurred in Portugal: the case of the
ENI/GALP consortium to drill oil off Aljezur. In 2018, Loulé’s Administrative Court ruled in
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favour of the Algarve Fossil Fuel Free platform (PALP, a movement of citizens against the
exploitation of hydrocarbons in the Algarve) and suspended the license (TUPEM permit, a permit
for the use of maritime space) for the ENI/GALP consortium, based on the potential harmful
effects of the exploitation on the environment. However, in February 2019, Central Administrative
Court of the South (TCA-Sul) revoked the ruling of the Administrative Court of Loulé. PALP is
currently considering options at the legal level, with two actions simultaneously, one against the
Ministry of the Sea and another one against the Ministry of the Environment, both based on the
same facts: the environmental impact in the region. PALP stated that "the decision will not
discourage all those who have given so much to the cause, it will not shake the conviction that the
future is not built on fossil fuels and will not diminish certainty that the prospecting project is very
negative for the Algarve region, for the species that inhabit it or use it as a crossing zone and for
the environment in general".

6.2. Does your country’s domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy (energy
generated by fossil fuel) in terms of consumption?
The Portuguese legislation also distinguishes, in terms of consumption, RES-Electricity from nonrenewable energy. That is clear in all the various diplomas that compose the national energy system
but is especially noticeable in Law no. 5/2019 of 11 January, which updates the regime of
compliance with the duty of information of the energy marketer to the consumer. In this diploma,
it is imposed on the energy marketers the obligation to provide the consumer information about
the energy consumption, both from renewable sources and generated by fossil fuel.
Beyond the formal distinction made between RES-Electricity and non-renewable energy, it should
be noted the importance given to the need to increasingly adopt, in the national territory, a final
consumption of energy coming from renewable sources. An example of that is the Decree-Law
no. 39/2013 of 18 March, a diploma that establishes the national targets in terms of RESElectricity final consumption, and transposes the Directive no. 2009/28/CE, of the European
Parliament and the Council, of 23 April.

6.3. Has your country enacted specific legislation that deals with environmental
damage caused by energy products?
Portugal does not have any specific regime that deals with environmental damage caused by energy
products. However, it is applied subsidiarily the Environmental Liability Regime, provided in the
Decree-Law no. 147/2008 of 29 July, altered by the Decrees-Law nº 245/2009, 29-A/2011,
60/2012, e 13/2016.
This diploma establishes the legal regime of the liability for environmental damage and transposes
to the domestic legislation the Directive no. 2004/35/CE of the European Parliament and the
Council, of 21 April, based on the “polluter pays” principle, the regime related to the
environmental damage applicable to the prevention and repair of environmental damages, with
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the alterations introduced by the Directives no. 2006/21/CE, 2009/31/CE e 2013/30/UE of the
European Parliament and the Council.
The Portuguese Environment Agency (PEA) is the competent authority to apply the
Environmental Liability Regime.
This regime is applied to the environmental damages and imminent threat of damage (according
to Article 11(1), points e) and b)), caused in result of the exercise of any activity developed within
the scope of an economic activity (briefly designated by “occupational activity”), regardless of its
public or private character, its lucrative or non-lucrative character, being able to cover activities
developed in the field of energy production. The regime only excludes from its scope the following
acts: acts of armed conflict or civil war, unpredictable or unavoidable natural phenomena, national
defence activities, international security or protection against natural disasters, incidents falling
within the scope of certain international conventions, diplomas, or nuclear risks or activities
covered by the international instruments listed in the diploma.
The regime is applicable to any “operator”, that is to any individual or collective person, public or
private, who executes, controls, registers or notifies an activity covered by the Environmental
Liability Regime, when exercising or having the possibility to exercise decisive powers over the
technical and economic operation activity, including the holder of a license or authorization for
that purpose (within the meaning of Article 11(1), point i)), that regardless of the existence of
intent or fault, cause environmental damage or an imminent threat of environmental damage. The
existence of environmental (or administrative) liability does not affect the liability that may arise
under the civil terms.
Therefore, those who, in the exercise of occupational activity, cause environmental damage, are
obliged to compensate for this same damage and the repair may be of a primary, complementary
or compensatory nature, depending on the damage in question.

6.4. Does your country have a nuclear and nuclear liability legislation?
Currently, Portugal does not produce nuclear energy, so there is no nuclear legislation or nuclear
liability applied to a national production. Nevertheless, it is important to explore certain legislative
options related to the topic.
There is, in first place, a legislative act related to radiological emergencies, the Law no. 84/2017 of
21 July, which increased the planning and programming obligations of measures to be taken in the
event of radiological emergency or nuclear accidents, with a view to improving the prevention of
collective risks, minimizing their effects, protecting and helping people and protecting ecosystems.
Radiological emergencies can occur in a nuclear installation scenario but can also occur also due
to the fall of space objects with nuclear source or due to an accident in the transport of radioactive
substances, for example.
Even though the national energy option does not include the use of nuclear power plants (only
the Portuguese Research Reactor is considered), reason why the probability of such an emergency
is remote, there is a need to maintain this regime, not only because of the diversity of types of
radiological emergencies, but also because there are 7 nuclear power plants in our neighbour
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country, Spain, in a total of 9 units, and other nuclear fuel cycle facilities, requiring increased
attention to a potential accident at these installations.
In the second place, it is important to mention the Decree-Law no. 108/2018 of 12 March, which
transposes the Directive 2013/59/EURATOM of the Council, of 5 December. This diploma
updates the national legal system in line with the most recent obligations of the European Union
on safety in relation to protection against the dangers arising from exposure to ionizing radiation.
It concentrates in one single competent authority and in one single inspection authority Portuguese Environmental Agency (PEA) - the regulatory authority's powers regarding radiation
protection, allowing greater efficiency in the execution of the same.
In the third place, it is important to mention the Resolution of the Council of Ministers no.
122/2017, which approves the National Program for the Management of Spent Fuel and
Radioactive Waste for 2015-2019, aiming to meet the commitments made by Portugal within the
European Union.
In addition, the Portuguese Republic acceded to several International Conventions, such as the
Convention on the Physical Protection of Nuclear Material, signed in Vienna on 8 July 2005, and
the Convention on Civil Liability in the Field of Nuclear Energy, signed in Paris the 29 of July of
1960.

6.5. Are there any constraints to PPAs (Power Purchase Agreements) and support
to RES Electricity?
Since 2008, Portugal has been making more efforts to create an energy policy, with emphasis on
energy efficiency and on the promotion of renewable energies. The transposition of the Directive
2009/28/CE (“Renewable Energy Directive”) was crucial to pursue this political commitment.
This Directive of the European Parliament and of the Council of 23 April 2009 subsequently
repeals Directives 2001/77/EC and 2003/30/EC. Has a triple scope: to create a common set of
rules for the use of renewable energy in the EU; to limit GHG (greenhouse gas) emissions; to
promote cleaner transport.
A sui generis country, its dependence on the importation of energetic resources lies around 85% (a
number way above the average of the EU). There has been an effort to reduce this number,
especially by concentrating efforts on energy efficiency and RES (Renewable Energies sources).
The 2020 European Union objectives for Portugal are 20% reduction of greenhouse effects; 20%
of energy sources are renewable; 20% loss on energy consumption.
Nevertheless, Portuguese government wanted to go even further. To show the commitment and
the awareness to change the political approach to the situation, settled the following objectives:
11% more on Renewable Energies sources (FER) than the EU objective; 10% of transports moved
with FER; cut of 20% on fossil energy consumption. So that it was not a vain will but a true action
plan, the government implemented National Access Plans (NAP’s) for Energetic Efficiency, in
2013, with a 3 years period.
Approved in 2004 but only enforceable in 2007, DL 199/2007 completely reformulates the way
energy can be sold in Portugal. In that year, Power Purchase Agreements were transformed into
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CMEC (Contractual Equilibrium Maintenance Cost Mechanism). It happened just one year after
(2003) EU started forcing Portugal to create a (Iberian) competitive energy wholesale market.
The main difference between the PPA (CAE in Portuguese - concept can be found in article 15 of
the Decree-Law no. 182/95) and CMEC is that now energy must be sold in the market, following
also the laws of search and demand. Only with this measurement was possible to fulfil the EU
requirements to create an Iberian market. However, companies that had PPA’s before were
granted a transitional regime: the difference between the expected incomes signed in the contract
and the received on the market energy transactions is compensated by the government.

6.6. Please indicate what the designated/preferred legal form of investment vehicle
is for RES Electricity investments
The Directorate-General for Energy and Geology’s website clearly indicates that the preferred
legal form of investment vehicle is via public tender. On the 3rd of July, Normative Order nº
15/2012 was approved. Parties interested in running as candidates on pre-contractual procedures
related to the further celebration of contracts should send their candidacy online to
http://www.portalservicos.dgeg.gov.pt/portal/inicio.aspx. The decision whether they are
accepted (or not), according to the article 6(2) of Decree-Law no. 29/2011, of 28 February, belongs
to the Government.

6.7. Step plan for RES power plants in Portugal
Please note that to fill in this table, diplomas not mentioned in the text of the report have been
used, namely Decree-Law no. 26852, of 30 July 1936 (in its updated version), in points #1, #4 and
#5; Law no. 41/2015, of 3 July, in point #2; and Regulation 435/2016, of 9 May, in points 3# and
9#.
This table reflects the step plan for obtaining the necessary licenses to perform the activity of RESElectricity exploration or production in Portugal. In Portugal, all the licenses are listed in one
important document, the Single Environmental License (English for LUA), established by DecreeLaw no. 75/2015, of 11 May, and generally emitted by the Portuguese Environment Agency. This
license is justified based on administrative simplification.
Despite that, the LUA regime respects all the single licenses necessary for each case (still being
necessary for starting the activity), making sure that all the deadlines start at the same time with
prior environmental control procedures.
Competent
Task
Necessity
authority /
Period
contracting
party (if any)
Before asking for a license, the
Arrangement of land use / concessionaire should hold the
ownership rights
ownership or possession of the
assets that make up the
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concession, until its extinction
(unless the possession of the
sites of the electro producing
centres has been transmitted to
the respective producers,
according to the applicable
legislation).
Exceptions:
a) small low voltage
installations located in localities
with a population of less than
500 inhabitants, intended to
feed a number of consumers not
exceeding fifteen and whose
installed power does not exceed
10 kW;
b) extensions of existing
facilities, which currently
operate through simple
authorizations given by the
State or by administrative
bodies.
In any case.
It can vary depending on
whether it is a public
construction contractor (in
Institute of Public
which it is included public
Markets, Real
Construction permit
construction, but also
Estate and
construction of electrical
Construction
installations for the use of lowvoltage), or a private
construction contractor.
In any case.
Network operator
(The access to the network is
in Portugal and in
Network access agreement formalised with the conclusion
the Autonomous
of contracts for the use of
Regions
network infrastructures)
Aggregate small
plant license
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Not needed, but subject to
supervision.

-

20 days

60 days

-
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Construction

Balance
network
agreement
Operational agreement
Notification
on
the
proposed installation and
the intended starting date
of commercial operation

Network use agreement

Separate permission for
operation
Notification on the fact of
installation and the start of
commercial operation
Occupancy permit

The construction may start
after the concessionaire has the
establishment license and the
construction license.

-

The construction
must be ready in 2
years after the
establishment license
date.

-

-

-

-

-

-

Not needed.

-

-

In any case
(The access to the network is
formalised with the conclusion
of contracts for the use of
network infrastructures)

Network operator
in Portugal and in
the Autonomous
Regions

60 days

In any case.

DirectorateGeneral for
Energy and
Geology

30 days

In any case.

Regulator of
Energy Services

-

Not needed.

-

-

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
In the past, there have been tax incentives (in the form of tax exemptions) for wind energy
production and other renewable energies. Nowadays, the previous exemption from regular energy
production taxation of renewable energies has been revoked, and, as such, the tax regime of
renewables is identical to that of energy production by other means (fossil fuels included).
Parliament has approved a new rate which will apply to producers of renewable energy who are
exempted from payment of the extraordinary contribution on the energy sector (in the original
language, CESE), with the aim of reducing the tariff deficit, as can be seen in article 228 of Law
no. 83-C/2013 of December 31, with the amendments of Law no. 82-B/2014 of December 31,
of Law no. 33/2015 of April and Law no. 42/2016 of December 28, as well as article 280 of the
State Budget for 2018, which is Law No. 114/2017.
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So far, wind farms had been exempted from this tax, but the extension of this regime will not
apply to all renewable energy productions. The production of cogeneration, and small-scale
renewables, as well as microgeneration units are left out. The rate for production for selfconsumption and for biomass as well as biofuel for incorporation in fuels is not covered either.
It is due to a political parliamentary will, that this tax should target just highly productive renewable
energy production (such as wind farms).
Nevertheless, the scenery is not as grim as it may seem: there have been some positive actions in
the area of Research and Development, such as the creation of University-level degrees on the
subject of renewable energies. For instance, the Ministry of Education created the Professional
course of Renewable Energy Technician, with Ordinance N. º 944/2005, and authorised the
creation of the University degree of Renewable Energy Engineering, with Ordinance N. º 1060/95.
The Law Decree nº 153/2014, which created the legal regimes applicable to the production of
electricity destined to self-consumption and to the sale to the public utility grid from renewable
resources, through Small Production Units, also does not establish a very compelling regime for
individual electricity producers.
Observing the legal and political framework existent in Portugal and its evolution, it is clear that
there is much left to do on the matter of promoting and supporting renewables further.
Notwithstanding, there is clearly an unprecedented political and social will to promote alternative
solutions to fossil fuels, to preserve the environment, and to explore the
The presentation at the end of 2018 in Brussels of PNEC 2030 (National Energy and Climate Plan
for 2030) set the renewable energy targets for 2030, which are an unequivocal commitment that
Portugal undertakes towards the EU and which go in line with what the Portuguese Association
of Renewable Energies (APREN) and ZERO (Sustainable Terrestrial System Association) defend
for the country. The Resolution of the Council of Ministers no. 20/2013 set in motion the National
Action Plan for Energy Efficiency (PNAEE) and the National Action Plan for Renewable
Energies 2013-2020 (Strategy for Renewable Energy - PNAER 2020).
Therefore, whilst there is much progress yet to be achieved, there has not been a legal or political
(and definitely not social) idleness on the subject of renewables.
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1. Does your country have energy and/or environmental strategy policies? If
yes, please give a brief summary providing copies of the latest government
report(s) that outline such policies, if any.
1.1. General aspects and strategy principles for the energy and environmental
strategy policies prescribed by the 2018-2020 Romanian Governance
Programme1705
The energy and environmental strategy policies are primarily stated in the 2018-2020 Romanian
Governance Programme proposed by the leading parties. This political document of governance
contains the overall perspective over the energy and environment areas, the guiding ruling
principles (which are not further detailed), and the fundamental ideas that are meant to shape the
existing and future strategies in the above-mentioned fields. The document encompasses all of the
public policies, firstly by presenting the entire vision over the activity of governance and the goals
for each policy, and then more detailed in specially designed and elaborated chapters for each
policy. The Governance Programme begins by describing its vision and specifying as a premise
for the entire political programme the construction of an equilibrated society based on inclusive
principles.1706 Thus, the inclusive principles govern every public policy, including the energy and
the environmental ones. The energy and the environment segments of the strategy are firstly
tangentially mentioned in the industrial and economic policies. In the briefing regarding the
industrial policies, there is highlighted the ecology as a part of the industry strategy. The
Government intends to introduce environmentally friendly technologies in the industrial processes
in order to achieve a sustainable development and to minimise the harmful effects on the nature.1707
The next sector of policies - the economic policies, refer to the public investment in green fields
and to granting facilities for private investments, regardless of the nature of the companies’ social
capital (native or foreign), through tax incentives.1708
The efficient interconnection of the power, transport and broadband networks, the infrastructural
development of a competitive and cohesive network, by supporting territorial specialisation and
the formation of functional urban areas, are considered the fundamental pillars to be applied in
the following three years. The Romanian energy system must be integrated at a continental level
and it is necessary for it to be established on competition, on optimal use of resources and
supported by an autonomous, regulatory, independent, transparent and efficient system for energy
markets, suppliers and consumers. Through the public policies applied in the energy sector,
Romania can inspire confidence in both investors and consumers, by means of price signals

Approved
through
the
Government
Decision
no.
http://legislatie.just.ro/Public/DetaliiDocument/197192.
1706
2018-2020
Romanian
Governance
Programme,
p.4
http://gov.ro/fisiere/pagini_fisiere/PROGRAMUL_DE_GUVERNARE_2018-2020.pdf.
1707 Ibid.
1708 Ibid.
1705
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formed transparently and non-discriminatory and by reflecting the long-term necessities and the
energy policies’ objectives at the national level. But, the most important is to direct all these policies
by having the consumer in the foreground, as an engine of this unique transition process of the
energy sector, and as the beneficiary of the new technological and digital revolution. The consumer
should also be an active participant in the energy market and a beneficiary of a cost reduction of
the energy bills. In this system, the vulnerable consumers are correctly defined, identified and
protected.

1.2. Energy strategy policy in the 2018-2020 Romanian Government Programme
In the 2018-2020 Romanian Government Programme is presented Romania’s vision regarding the
energy sector that should be focused on the security of the energy supply for its citizens and on
real solidarity – the essential criteria of the new European energy union, which must become a
voice in the worldwide energy sector. The new pillars of the strategic approach define the path to
be followed by Romania: safe energy, sustainability, competitiveness and accessible prices in a
framework of security, solidarity and confidence.1709
The national community grants a significant part of the state’s financial resources, and the trust in
the use of public funds is a critical aspect of a moral collective stability. For this reason, the
transparency in the public finances represents an objective of consolidating life quality, and the
energy should become the most transparent product, so the structure of the cost per unit of energy
reflects with accuracy the real costs and generates trust and non-discrimination between
technologies, suppliers and consumers.1710
The main directions of progress for the Romanian energy system in order to fully provide energy
security and efficiency are1711:


Maintaining an energetic blend by diversifying the sources and the technologies of
generating energy,



Promoting energy from renewable sources and the technologies of conversion, with
reduction of CO2 emissions for electrical energy, heating and cooling,



Decarbonisation of the system of transport through shifting to alternative fuels,



Eliminating (minimising) the dependency between economic development and
environmental degradation by providing clean energy, safe and at accessible prices,



Liberalisation of the energy market and interconnecting the energy system with the
‘smart’ and communication systems, for a complementary and interactive network of
services,



The policies regarding increasing energy efficiency and stimulating technologies with low
emissions of carbon, combined with a stable market for carbon emission can determine
behaviour adjustments.

Ibid [1].
Ibid.
1711 Ibid [2].
1709
1710
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In order to reach the objectives and to pursue the main directions, the following measures have
been proposed and started being implemented:


Providing national security in the energy sector1712



Accomplishing the National Plan for Investments and including it as an objective of the
Romanian Energy Strategy for the period 2018-20201713



Revitalising the production of coal1714



Consolidating the nuclear energy production1715



Increasing the hydropower potential1716



Sustaining the strategic increase of the electrical energy percentage in Romania’s energy
consumption



Increasing the power from plants found in the Dobrogea and Moldova parts, especially
by means of installing new plants based on renewable energy



Promoting the production of energy from renewable sources1717



The efficient energy use must be treated as a ‘State Programme’ which will be
implemented by considering the reduction of annual consumption’ peak, as well as the
national level of consumption of energy.1718



Proposing to modify the actual legal framework



Proposing to focus the national programmes on Romania’s individual advantage.

1.3. Energy strategy proposed in 2019-2030 Romanian Energy Strategy with the
perspective of 20501719
Romanian Energy Strategy vision consists in enlarging the energy sector in conditions of
sustainability. The development of the energy sector should be seen as part of the national
development process. In this context, enlarging entails: enlarging the production capacities based
on non-pollutant high technology; modernisation of the existing production capacities and
including them in the legal environmental requirements; transport and energy distribution;
encouraging the increase of the internal consumption in a context of energy efficiency; export. As
a result, the national energy system will be safer and more stable. Romania has the necessary
resources for enlarging the energy system, which should be prepared to sustain the development
of the industry and agriculture, economy as a whole and the improvement of the life quality in
both urban and rural areas.

ibid [3].
Ibid.
1714 Ibid.
1715 ibid [6].
1716 ibid [7].
1717 ibid [9].
1718 Ibid.
1719 http://energie.gov.ro/wp-content/uploads/2018/11/Strategia_Energetica_FINAL_02_nov_2018.docx.
1712
1713
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The Romanian Energy System vision is based on achieving eight strategic objectives and on
implementing a programme of national strategic investments1720. The eight objectives are: (i) clean
energy and energy efficiency1721, (ii) providing access to electrical and coal energy for all the
consumers1722, (iii) protection of the vulnerable consumer and reducing energy poverty1723, (iv)
competitive economic market – the base of a competitive economy1724, (v) modernisation of the
energy system governance1725, (vi) increasing the quality of the education and innovation in the
energy field and the continuous training of the human resources1726, (vii) Romania as a regional
supplier of energy, (viii) expanding Romania’s role as an energy supplier in the regional and
European markets by means of exploiting the national resources.1727
The Energy Strategy was reviewed by the national authority for environmental protection through
the Strategic Environmental Assessment (SEA)1728 and Appropriate Assessment (AA)1729 under the
Habitats Directive1730.At the moment, the process is ongoing.

1.4. Environment strategy policy in the 2018-2020 Romanian Government
Programme
The forests are no longer seen as a resource, but as a living organism that helps us breathing fresh
air. Romania will promote sustainable development policies and develop the environmental
strategy vision by providing a National Strategy for Improving Air Quality and an integrated vision
for regulating watercourses. Romania will also fully integrate itself in the European vision regarding
recycling. In the same time, it should develop the base of an efficient circular economy.
Nonetheless, Romania should reinsert contaminated sites in the regular economic circuit and offer
these lands back to the community. The policy in the field of environmental protection and
sustainable management of forests and watercourses has the goal of guaranteeing a clean and
healthy environment that can provide nature protection, life quality, correlated with social progress
and a green and competitive economic development, with reduced emissions of carbon dioxide
and an efficient use of resources.1731
The guiding principles of environmental policy are:


Improving the integration of the environmental policy and coherence of sectoral policies
in what concerns the applicability of the sustainable development policies;

1720 2019-2030 Romanian Energy Strategy with the perspective of 2050, available at http://energie.gov.ro/wpcontent/uploads/2018/11/Strategia_Energetica_FINAL_02_nov_2018.docx, p.8.
1721 ibid [9].
1722 Ibid.
1723 Ibid.
1724 Ibid.
1725 Ibid.
1726 ibid [10].
1727 ibid [10].
1728
http://mmediu.ro/app/webroot/uploads/files/Raport%20de%20mediu_SER%2020192030%2C%20cu%20perspectiva%20anului%202050.pdf.
1729 http://mmediu.ro/app/webroot/uploads/files/EA_SER%202018-2030%2C%202050_rev01.pdf.
1730 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31992L0043&from=RO.
1731 2018-2020 Romanian Governance Programme [139].
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Improving the environment infrastructure and reducing the existent gap between
Romania and the other European Union members, as well as between Romania’s
development regions;



Preventing the risk and diminishing the effects of natural catastrophes in order to increase
the citizen’s safety degree



Improving the management of waste and hazardous substances at national level



Providing a sustainable water development



Supporting and promoting energy production from alternative, renewable and nonpollutant sources



Stimulating sustainable growth, the creation of new jobs and achieving a high level of
health and prosperity



Preserving the biodiversity and the sustainable usage of its components, as well as the
economic assessment of the eco-systemic services



Reducing pollution and improving air quality



Preventing and limiting the negative effects of climate change, implementing measures
for reducing greenhouse gas emissions



Extending the forested areas, increasing the environmental services’ efficiency and
ensuring the mitigation of illegal deforestation



Improving life quality by ensuring a healthy environment within communities and
supporting a healthy diet;



Upgrading and strengthening the administrative/institutional capacity in the
environmental domain;



Improving the degree of consciousness, public consultation, public information and
participation of the citizens in the decision-making process concerning the environment
The main measures are1732:


Adopting and implementing a waste management policy



Designing and implementing a programme for contaminated lands management



Program for environment protection by means of preserving the biodiversity



Program for monitoring and improving air quality



Program for preventing and managing floods



Program for fighting coastal erosion


Program for sustainable development of the forests
Moreover, under the EC package “Clean energy for all Europeans”,1733 which is aimed for the
creation of the Energy Union and delivering on the EU’s Paris Agreement commitments, Romania
has drafted the National Energy and Climate Change Plan.1734

ibid [141].
https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-all-europeans.
1734 http://energie.gov.ro/wp-content/uploads/2018/11/20181129_Proiect-PNIESC-2021-2030.pdf (released on
November 2018).
1732
1733
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2. Is your country an energy producing, consuming or transiting jurisdiction?
Please give a short description.
2.1. Introduction
Romania has a diverse energy industry, producing at the moment energy from coal, hydropower,
natural gas, nuclear energy and wind power. Although not completely absent, sources such as
biomass and solar are present but lack development.1735

2.2. The energy production in Romania
From the standpoint of production, it must be stated that predominantly Romania is an energy
producing country. Data from the past decades has shown a steady increase for energy produced1736
- from 52.5 billion kWh in 2000 to 62.16 billion kWh in 2018. The three main pillars of energy
production in Romania are coal, hydropower, gas, and fuel oil.
However, a rapid surge of growth in the production of energy origination from wind power has
Romania as the country with the most potential in this sector in Southeast Europe.1737

2.2.1. Non-renewable sources
A strong stance in favour of coal as a main source of energy has been displayed by past and present
government coalitions. This comes in striking contrast with recent warnings and development
regarding the harmful impact the coal industry poses to the health of the general population1738
and to the environment.1739

2.2.2. Renewable sources
Romania ranks 7th among the European Union member states in terms of electricity generation
from renewable sources, with a share of 42.7 percent of total production in 2016, according to
Eurostat1740. Moreover, Romania is the first country in Europe to achieve EU Directives by
increasing its share of renewables in the generation mix to over 20%, far ahead of the 2020
deadline, but there remain issues to be addressed1741.

1735
1736

https://bankwatch.org/beyond-coal/the-energy-sector-in-romania.
https://www.indexmundi.com/g/g.aspx?c=ro&v=79.

1737

https://www.flandersinvestmentandtrade.com/export/sites/trade/files/market_studies/249130212154437/249130
212154437_1.pdf.
1738 https://beyond-coal.eu/data/.
1739 http://europa.eu/rapid/press-release_IP-18-3450_en.htm.
1740
http://business-review.eu/energy/romania-ranks-among-eus-best-performers-in-terms-of-renewable-energyproduction-185009.
1741 https://www.worldenergy.org/news-and-media/local-news/romania-ahead-of-europe-on-renewable-targets/.
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2.3. Import
Romania’s energy imports include mostly oil and gas1742.Romania increased its reliance on Russian
gas after years of import decline as the local consumption is growing and production is steadily
decreasing. Moreover, fresh measures imposed by the government could favour imports from
Russia within the next years.1743

2.4. The energy consumption in Romania
From the standpoint of consumption, Romania seems to be tracking behind its Eastern
neighbours. The annual energy consumption in Romania equates to 48.28 billion kWh with an
average per capita of 2,465 kWh.1744 This comes in stark contrast with neighbouring countries such
as Hungary (3.965,96 kWh average per capita) and Bulgaria (4.708,93 kWh average per capita),
which have two times less the population of Romania.
Some experts go as far as to name Romania the lowest energy consuming country in the European
Union due to its failure to capitalise on its offshore resources.1745

2.5. Energy transition
Regarding transiting jurisdiction of energy in Romania, now, there are several natural gas pipelines
traversing the Romanian territory - the Giurgiu–Ruse pipeline, the Nabucco pipeline, the White
Stream, the Arad–Szeged pipeline and the BRUA pipeline. They provide energy connections with
countries such as Ukraine, Russia, Bulgaria, Hungary and Turkey.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector? If yes, list all the relevant treaties with a short
description of their legal status for a domestic law perspective
Now, Romania is an active party in the following energy treaties:

3.1. Kyoto Protocol
The Kyoto Protocol is an international agreement linked to the United Nations Framework
Convention on Climate Change, which commits its Parties by setting internationally binding
emission reduction targets. Romania is a signing party at the Kyoto Protocol, adopted on 11th

https://www.theglobaleconomy.com/Romania/Energy_imports/.
http://business-review.eu/energy/romania-increases-its-reliance-on-russian-gas-as-imports-from-gazprom-hit-6year-high-196750.
1744 https://www.worlddata.info/europe/romania/energy-consumption.php.
1745
https://www.enpg.ro/report-the-outlook-for-natural-gas-in-romania-and-proposals-for-its-value-addedcapitalization/.
1742
1743
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December 1997, which was transposed through The Law 3/20011746. It entered into force on 16th
February 2005. Romania has also implemented the safety measure of carbon credit1747.

3.2. 1991 European Energy Charter
The original European Energy Charter declaration was signed in The Hague on 17 December
1991. It was a political declaration of principles for international energy cooperation in trade,
transit and investment, together with the intention to negotiate a legally binding Treaty, setting the
beginning of the development of the Energy Charter Treaty. The 1991 Energy Charter1748, also
known as the European Energy Charter, provides the political foundation for the Energy Charter
Process. The document is a concise expression of the principles that should underpin international
energy cooperation, based on a shared interest in secure energy supply and sustainable economic
development.
The European Energy Charter laid the foundation for future international legislative cooperation
in the energy domain. Romania is a signatory party of the European Energy Charter, holding the
Chairmanship in 2018.

3.3. 1994 Energy Charter Treaty1749
The Energy Charter Treaty (ECT) is an international agreement that establishes a multilateral
framework for cross-border cooperation in the energy industry. The treaty covers all aspects of
commercial energy activities including trade, transit, investments and energy efficiency. The treaty
is legally binding and includes dispute resolution procedures.1750
Romania was a signing state to this treaty and undertook the obligation to enforce the rules in nine
months after the date of the draft publication. A law on protection of competition was scheduled
to be adopted during 1994.
Romania ratified the Treaty and the Protocol in 1997 through the Law no. 17/1997 ratifying the
Energy Charter Treaty and the Protocol on Energy Efficiency and Related Environmental Aspects
(effective on 18 February 1997).

3.4. 1994 Protocol on Energy Efficiency and Related Environmental Aspects 17511752
The Energy Charter Protocol on Energy Efficiency and Related Environmental Aspects
(PEEREA) was negotiated, opened for signature and entered into force at the same time (16 April
1998) as the Energy Charter Treaty. Building on the provisions of the Treaty, PEEREA requires
its participating states to formulate clear policy aims for improving energy efficiency and reducing
https://lege5.ro/Gratuit/gmztgmzy/legea-nr-3-2001-pentru-ratificarea-protocolului-de-la-kyoto-la-conventiacadru-a-natiunilor-unite-asupra-schimbarilor-climatice-adoptat-la-11-decembrie-1997.
1747 https://carbonexpert.ro/en/co2-emissions/what-are-co2-emissions/.
1748 https://energycharter.org/process/european-energy-charter-1991/.
1749 https://energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/.
1750 http://europa.eu/legislation_summaries/energy/external_dimension_enlargement/l27028_en.htm.
1746

1751

http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGeneralData.do?step=0&redirect
=true&treatyId=592.
1752 https://energycharter.org/process/energy-charter-treaty-1994/energy-efficiency-protocol/.
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the energy cycle’s negative environmental impact. The protocol was ratified into Romania’s
domestic law simultaneously with the Energy Charter Treaty through the Law no. 17/1997

3.5. 2015 International Energy Charter17531754
The International Energy Charter has been formally adopted and signed at the Ministerial
Conference, which was hosted by the government of The Netherlands, on 20th and 21st May
2015.The International Energy Charter is a purely political act that aims to strengthen cooperation
between states in the energy sector. The document does not bear any legal obligation and it lacks
financial commitment.
The international charter seeks to highlight several dilemmas in the energy sector in the 21st
century while promoting mutually beneficial cooperation between countries. Romania is involved
in the process.

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law.
4.1. Energy Law
4.1.1. Electricity


Commission Implementing Regulation (EU) No 1348/2014 of 17 December 2014 on
data reporting implementing Article 8(2) and Article 8(6) of Regulation (EU) No
1227/2011 of the European Parliament and of the Council on wholesale energy market
integrity and transparency1755



Commission Regulation (EU) No 543/2013 of 14 June 2013 on submission and
publication of data in electricity markets and amending Annex I to Regulation (EC) No
714/2009 of the European Parliament and of the Council1756



REGULATION (EU) NO. COMMISSION REGULATION (EU) No 774/2010 of 2
September 2010 on laying down guidelines relating to inter-transmission system operator
compensation and a common regulatory approach to transmission charging 1757



DIRECTIVE 2009/72 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 13 July 2009 concerning common rules for the internal market in electricity
and repealing Directive 2003/54/EC1758

https://energycharter.org/process/international-energy-charter-2015/overview/.
https://energycharter.org/fileadmin/DocumentsMedia/Legal/IEC_Certified_Adopted_Copy.pdf.
1755 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549971233651&uri=CELEX:32014R1348.
1756 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549971307978&uri=CELEX:32013R0543.
1757 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:233:0001:0006:EN:PDF.
1758 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0055:0093:EN:PDF.
1753
1754
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DIRECTIVE 2008/92 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 22 October 2008 concerning a Community procedure to improve the
transparency of gas and electricity prices charged to industrial end-users (recast) 1759



DIRECTIVE 2005/89 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 18 January 2006 concerning measures to safeguard security of the
electricity supply and infrastructure investment.1760

4.1.2. Gas


REGULATION (EU) NO. No 994/2010 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 20 October 2010 concerning measures to safeguard the
security of gas supply and repealing Council Directive 2004/67/EC1761



DIRECTIVE 2009/73 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 13 July 2009 concerning common rules for the internal market in natural
gas and repealing Directive 2003/55/EC 1762



DIRECTIVE 2008/92 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 22 October 2008 concerning a Community procedure to improve the
transparency of gas and electricity prices charged to industrial end-users (recast)1763



REGULATION (EC) No. REGULATION (EC) No 715/2009 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 13 July 2009 on conditions for access to
the natural gas transmission networks and repealing Regulation (EC) No1775/20051764



REGULATION (EC) No. REGULATION (EC) No 713/2009 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 13 July 2009 establishing an Agency for
the Cooperation of Energy Regulators.1765

4.1.3. Cogeneration – Combined Heat and Power


COMMISSION DELEGATED REGULATION (EU) 2016/364 of 1 July 2015 on the
classification of the reaction to fire performance of construction products pursuant to
Regulation (EU) No 305/2011 of the European Parliament and of the Council 1766



DIRECTIVE 2004/8 / EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 11 February 2004 on the promotion of cogeneration based on a useful
heat demand in the internal energy market and amending Directive 92/42/EEC.1767

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:298:0009:0019:EN:PDF.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005L0089&rid=7.
1761 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:295:0001:0022:EN:PDF.
1762 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0094:0136:en:PDF.
1763 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:298:0009:0019:EN:PDF.
1764 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0036:0054:en:PDF.
1765 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0001:0014:EN:PDF.
1766 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0364&rid=2.
1767 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0008&from=DE.
1759
1760
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4.1.4. Transparency


REGULATION (EU) NO. No 1227/2011 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 25 October 2011 on wholesale energy market integrity
and transparency 1768



REGULATION (EU) NO. No 838/2010 of 23 September 2010 on laying down
guidelines relating to the inter-transmission system operator compensation mechanism
and a common regulatory approach to transmission charging.1769

4.1.5. Renewable Energy


Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources1770



REGULATION (EU) No 2018/1999 OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 11 December 2018 on the governance of the Union for Energy
and Climate Action1771



Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009
on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC.1772
The Renewable Energy Law (Law 220/2008 as further amended and completed) was enacted to
support the production of electricity from renewable energy sources (E-RES) in response to
Directive 2009/28/EC on the promotion of the use of energy from renewable sources (Renewable
Energy Directive). Romania assumed the target of a 24% share in the final energy gross
consumption to originate from RES by 2020, while for the electric energy gross consumption the
target is of 38%. Romania was one of the first countries in the EU to have reached its 2020 RES
target, as early as the beginning of 2014 (due to the existing large hydro-power plants) and later
(due to the implementation of a very generous support scheme for electricity generation from
renewable sources that boosted the RES industry mainly between 2011 and 2013).
According to the information provided by the TSO, by adding the electricity produced in 2017 in
large hydropower plants with installed capacities over 10MW (that did not benefit from any
support scheme) and measuring the level of the electricity produced and consumed last year,
Romania has reached and even surpassed a quota of 35% renewable energy within total electricity
consumption.

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:326:0001:0016:en:PDF.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32010R0838&from=EN.
1770 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970875246&uri=CELEX:32018L2001.
1771 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970944076&uri=CELEX:32018R1999.
1772 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549971000496&uri=CELEX:32009L0028.
1768
1769
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4.2. Environmental Law


Directive 2004/35 / EC of the European Parliament and of the Council of 21 April 2004
on environmental liability with regard to the prevention and remedying of environmental
damage1773



Directive 2008/99/EC of the European Parliament and of the Council of 19 November
2008 on the protection of the environment through criminal law1774



Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001
on the assessment of the effects of certain plans and programmes on the environment
1775



Directive 2014/52 / EU of the European Parliament and of the Council of 16 April 2014
amending Directive 2011/92 / EU on the assessment of the effects of certain public and
private projects on the environment.1776
Romania has significantly improved its environmental performance since its accession in 2007.
While Romanian legislation accurately reflects the environmental requirements agreed at EU level,
their implementation on the ground is in general a challenge, prompted inter alia by a lack of
planning, coordination and appropriate funding. The implementation gap is problematic in several
areas, in particular, waste management and wastewater treatment. Romania has to make better use
of EU funds to address these challenges and enhance the coordination of its administrative
mechanisms.
The main challenges Romania faces with regard to implementing EU environmental policy and
law are:


Improving compliance with EU waste and urban wastewater legislation in order to meet
the EU targets, as the final deadlines set out in the Accession Treaty are drawing near.



Improving coordination and enhancing the administrative capacity of the authorities and
agencies involved in the implementation of EU legislation, in particular with regard to
water and waste management and the conservation and management of the Natura 2000
sites, as part of the broader strategy to strengthen public administration.

4.2.1. Nature and Biodiversity


Directive 92/43 / EEC on the conservation of natural habitats and of wild fauna and
flora, as amended by Directives 97/62/EC, 2006/105/EC, 2013/17/EU and Regulation
(EC) 1882/20031777



Directive 2009/147 / EC on the conservation of wild birds1778

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968073963&uri=CELEX:32004L0035.
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968140603&uri=CELEX:32008L0099.
1775 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968191319&uri=CELEX:32001L0042.
1776 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968236531&uri=CELEX:32014L0052.
1777 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968554937&uri=CELEX:01992L0043-20130701.
1778 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009L0147.
1773
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Council Directive 1999/22/EC of 29 March 1999 relating to the keeping of wild animals
in zoos.1779
The EU Biodiversity Strategy to 2020 calls on the Member States to map and assess the state of
ecosystems and their services in their national territory by 2014, assess the economic value of such
services and promote the integration of these values into accounting and reporting systems at the
EU and national level by 2020. At the country level, a project on "Demonstrating and promoting
natural values to support decision-making in Romania"1780 has been launched to implement the
EU initiative on Mapping and Assessment of Ecosystems and their Services (MAES). The project
includes a public policy analysis of the level of integration of the concept of ecosystems and
ecosystem services in different sectors: biodiversity, climate change, fishing and aquaculture,
agriculture and sustainable development, transport, energy, regional development, tourism, and
marine and forest for the period 2014-2020.

4.2.2. Green infrastructure
In the Territorial Development Strategy of Romania 20351781, there is a clear reference to green
infrastructure as an efficient way to adapt to climate change and diminish natural risks compared
to physical or grey infrastructure. Specific measures include the protection of natural habitats (by
ensuring diversity of and interconnectivity between natural areas, particularly in the context of
Natural 2000 management) and the development of green spaces in urban areas as well as of green
belts in the surroundings of major cities.
The Romanian Master Plan for Transport in Romania 20301782 mentions the need to respect
conservation measures in future projects including integrating unframed and green infrastructure
measures, and avoiding negative impact on protected areas, forested areas as well as non-protected
areas where species of community interest are identified by reconsidering planning of routes.1783
The Hungary-Romania Cross-Border Cooperation Programme1784 aimed to identify relations
between landscape, habitats quality and ecosystem services as perceived by local communities.

4.2.3. Marine protection
The Marine Strategy Framework Directive (MSFD) aims to achieve Good Environmental Status
(GES) of the EU's marine waters by 2020 by providing an ecosystem approach to the management
of human activities with impact on the marine environment. The Directive requires Member States
to develop and implement a marine strategy for their marine waters, and cooperate with Member
States sharing the same marine region or sub region.

1779

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549968759432&uri=CELEX:31999L0022.

1780

http://www.anpm.ro/documents/12220/2059056/Comunicat+privind+Intalnirea+pregatitoare+a+Grupului+Dir
ector+din+cadrul+procesului+MAES.pdf/e0b9eace-a186-485c-83f6-1ca15822c4e8.
1781 http://www.sdtr.ro/59/Proiect.
1782 http://www.mmediu.ro/app/webroot/uploads/files/2015-05-04_EN_Nontechnical_summary.pdf.
1783
https://govnet.ro/General/Economics/The-Government-presented-the-General-Transport-Master-Plan-for2014-2030.
1784 http://2014.huro-cbc.eu/en/strategyoperational_programme/.
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Romania's marine waters are part of the Black Sea marine region and the country is party to the
Black Sea Convention.
Romania has been diligent with the implementation of the MSFD. Regarding the last deliverables
under the MSFD (initial assessment, determination of GES and environmental targets), Romania
made considerable efforts to set quantitative targets when data was available and to give a GES
description consistent with other EU legislation. However, weaknesses were identified in the
definition of GES: for instance, Romania initially only defined GES for five out of the 11 MSFD
descriptors.

4.2.4. Air quality


DIRECTIVE 2008/50/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 21 May 2008 on ambient air quality and cleaner air for Europe1785



Commission Directive (EU) 2015/1480 of 28 August 2015 amending the Directives of
2004/107 / EC and 2008/50 / EC of the European Parliament and of the Council laying
down rules on reference methods, validation and placement of points sampling for the
assessment of ambient air quality1786



Directive 2004/107 / EC on arsenic, cadmium, mercury, nickel and polycyclic aromatic
hydrocarbons in ambient air, as amended by Regulation 219/20091787



Commission Directive (EU) 2015/1480 of 28 August 2015 amending the Directives of
2004/107 / EC and 2008/50 / EC of the European Parliament and of the Commission
laying down rules on reference methods, data validation and the location of points
sampling for the assessment of ambient air quality1788



Directive 94/63 / EC on the control of volatile organic compound (VOC) emissions
resulting from the storage of fuels and their distribution from terminals to service
stations, as amended by Regulations (EC) 1882/2003 and 1337/20081789



DIRECTIVE 2009/126/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 21 October 2009 on Stage II petrol vapour recovery during refuelling of
motor vehicles at service stations1790



Commission Directive 2014/99/EU of 21 October 2014 amending, for the purposes of
its adaptation to technical progress, Directive 2009/126/EC on Stage II petrol vapour
recovery during refuelling of motor vehicles at service stations1791



Directive 98/70/EC of the European Parliament and of the Council of 13 October 1998
relating to the quality of petrol and diesel fuels and amending Council Directive
93/12/EECOJ L 350, 28.12.1998 1792

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549969122869&uri=CELEX:32008L0050.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015L1480&from=es.
1787 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549969273703&uri=CELEX:02004L0107-20150918.
1788 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L1480.
1789 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31994L0063.
1790 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009L0126.
1791 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549969688589&uri=CELEX:32014L0099.
1792 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31998L0070.
1785
1786
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Directive 2015/1513 of the European Parliament and of the Council of 9 September
2015 amending Directive 98/70 / EC relating to the quality of petrol and diesel fuels and
amending Directive 2009/28 / EC on the promotion of the use of energy from renewable
sources1793



Directive (EU) 2016/802 of the European Parliament and of the Council of 11 May 2016
on the reduction of the sulphur content of certain liquid fuels.1794
The EU has developed a comprehensive suite of air quality legislation, which establishes healthbased standards and objectives for a number of air pollutants. As part of this, Member States are
also required to ensure that up-to-date information on ambient concentrations of different air
pollutants is routinely made available to the public. In addition, the National Emission Ceilings
Directive provides for emission reductions at national level that should be achieved for main
pollutants. The emission of several air pollutants has decreased significantly in Romania.
Reductions between 1990 and 2014 for sulphur oxides (-79%), nitrogen oxides (-53%), ammonia
(-46%) as well as volatile organic compounds (-10%) ensure emissions from these pollutants are
within the currently applicable national emission ceilings.1795
The persistent breaches of air quality requirements (for PM), which have severe negative effects
on health and environment, are being followed up by the European Commission through
infringement procedures covering all the Member States concerned, including Romania. The aim
is that adequate measures are put in place to bring all zones into compliance.

4.2.5. Noise


Directive 2002/49/EC of the European Parliament and of the Council of 25 June 2002
relating to the assessment and management of environmental noise.1796
Excessive noise is one of the main causes of health issues. To alleviate this, the EU acquis sets out
several requirements, including assessing the exposure to environmental noise through noise
mapping, ensuring that information on environmental noise and its effects are available to the
public, and adopting action plans with a view to preventing and reducing environmental noise
where necessary and to preserving the acoustic environment quality where it is good. Romania's
implementation of the Environmental Noise Directive is delayed. The noise mapping for the most
recent reporting round, for the reference year 2011, is mostly complete. Action plans for noise
management in 2017 have been adopted for 53% of agglomerations, 3.7% of major roads and
33.33% of major railways.1797 For airports, the Romanian authorities have fulfilled all their
obligations.

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970088930&uri=CELEX:32015L1513.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L0802&rid=5.
1795 http://ec.europa.eu/environment/eir/pdf/report_ro_en.pdf, page 16.
1796 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02002L0049-20081211.
1797 Idem [85], page 17.
1793
1794
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4.2.6. Water quality and management


Directive 2000/60 / EC establishing a framework for Community action in the field of
water policy, as amended by Directives 2008/32 / EC, 2008/105 / EC and 2009/31 /
EC and Decision 2455/2001 / EC1798



Directive 2006/11 / EC on pollution caused by certain dangerous substances discharged
into the aquatic environment of the Community 1799



Directive 2006/44 / EC on the quality of fresh waters needing protection or
improvement in order to support fish life, as amended by Regulation 1137/2008 1800



Directive 2006/113 / EC on the quality of shellfish waters, as amended by Regulation
1137/20081801



Directive 91/676 / EEC on the protection of waters against pollution caused by nitrates
from agricultural sources, as amended by Regulation (EC) 1882/2003 and Regulation no.
1137/20081802



Directive 2006/7 / EC concerning the management of bathing water quality and
repealing Directive 76/160 / EEC 1803



Directive 98/83 / EC on the quality of water intended for human consumption, as
amended by Regulation (EC) 1882/2003, as amended by Guideline 596/20091804



Directive 2006/118/EC of the European Parliament and of the Council of 12 December
2006 on the protection of groundwater against pollution and deterioration1805



Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a framework for community action in the field of marine environmental
policy.1806
The overall objective of EU water policy and legislation is to ensure access to good quality water
in sufficient quantity for all Europeans. The EU water acquis seeks to ensure good status of all
water bodies across Europe by addressing pollution sources (from e.g. agriculture, urban areas and
industrial activities), physical and hydrological modifications to water bodies and the management
of risks of flooding.
River Basin Management Plans (RBMPs) are a requirement of the Water Framework Directive
and a means of achieving the protection, improvement and sustainable use of the water
environment across Europe. This includes surface freshwaters such as lakes and rivers,
groundwater, estuaries and coastal waters up to one nautical mile.

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970316446&uri=CELEX:02000L0060-20141120.
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:064:0052:0059:EN:PDF.
1800 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008R1137.
1801 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970492286&uri=CELEX:02006L0113-20081211.
1802 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1991L0676:20081211:EN:PDF.
1803 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:064:0037:0051:EN:PDF.
1804 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01998L0083-20151027&from=EN.
1805 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970790763&uri=CELEX:32006L0118.
1806 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1549970726716&uri=CELEX:32008L0056.
1798
1799
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The Romanian River Basin Management Plan1807 has a number of deficiencies that result in
uncertainties about the status, and the link between identified pressures, objectives and measures
are not always clear. In particular, there are weaknesses in methods for assessment and
classification of the status. A number of exemptions were applied without transparent justification.
The planned measures are expected to result until 2021 in the improvement of the ecological and
chemical status of surface water bodies by 4% and 1% respectively.
No change in chemical and quantitative status of groundwater can be expected.
Romania has an integrated water strategy for the period 2010–20351808, which covers various policy
areas affecting water resources, such as urban development, environmental protection, agricultural
and forest development, transport infrastructure, tourism and construction.
In 2013, the first Groundwater Directive was repealed under the Water Framework Directive. It
has remained one the effective EU legislative instruments for preventing or limiting pollution until
this date and then was relayed by the new Groundwater Directive.1809 The new directive requires
that reviews of the technical provisions of the directive to be carried out in 2013 and every six
years thereafter.1810 Therefore, since 2013, Romania has a revised action programme in place
implementing the nitrates directive and applying to the entire national territory. As compared to
the previous action programme implementing the Nitrates Directive, the revised legislation has
brought significant improvements. The Romanian authorities decided to apply an approach instead
of nitrate vulnerable zones designation and changed some measures of the Action Programme,
with major improvements.
At the same time, the enlargement of the agricultural territory subject to mandatory rules/measures
brings some challenges in terms of effective implementation and enforcement of measures, which
is key also in view of the possible intensification of the agricultural sector.
The implementation level of the Drinking Water Directive is low. However, the drinking water
quality is overall acceptable, and enforcement is, in general, working, i.e. remedial actions in case
of non-compliance are taken. Nevertheless, in rural areas, missing infrastructures lead to the
absence of distribution systems. In addition, there have been Accession Treaty exemptions on
several parameters until the end of 20151811.

http://ec.europa.eu/environment/water/participation/map_mc/countries/romania_en.html.
https://wedocs.unep.org/bitstream/handle/20.500.11822/9584/Strategic_Environmental_Assessment_of_the_RomaniaBulgaria_Cross_Border_Cooperation_Progr.pdf?sequence=2, page 52.
1809 http://ec.europa.eu/environment/water/water-framework/groundwater/pdf/brochure/en.pdf, page 7.
1810 Ibid., page 25.
1811 Idem, page 18-19.
1807
1808
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5. Has your country been involved in any international or regional energy or
environmental legal disputes?
5.1. Baia Mare Cyanide Spill (Hungary v. Aurul S.A.)
5.1.1. General context
‘Aurul’ was a stock company, jointly owned by Esmeralda, Exploration Limited, Australia, and the
‘Romanian CompaniaNationala a MetalelorPretioasesiNeferoase’ (REMIN). The company
processed solid wastes from earlier mining activity to recover precious metals, especially gold and
silver. The company obtained an environmental permit from the Ministry of Waters, Forests and
Environmental Protection and also an operational permit, based on documentation contained in
an environmental impact assessment (EIA). AURUL started operation in May 1999 by processing
an existing 30-year-old tailing dam located near Baia Mare city, close to the residential area. The
technology introduced by Aurul utilised high concentrations of free cyanide in the processed
waters for the extraction of precious metals.1812
On 30 January 2000 has occurred an accident followed by a major spill containing cyanide. The
Aurul plan stopped operations and the central and local competent authorities were promptly
notified. The spill flowed into a tributary of the Somes River, which crosses the border with
Hungary and joins the Tisza River that flows through Hungary. The Tisza River is a tributary of
the Danube and after flowing into Tisza; the pollution flowed directly into the Danube upstream
of Belgrade (Serbia) and continued for a further 1200 km before entering the Black Sea. In total,
some 2,000 km of the Danube catchment area were affected by this spill. It has been estimated
that between 50-100 tons of cyanide were released into the river environment.1813 The
transboundary pollution that occurred had the potential of having a severe negative impact on
biodiversity (especially species of fish), the rivers’ ecosystems (by disrupting them), drinking water
supply and socio-economic conditions of the local population.1814 The Hungarian authorities
estimated the quantity of dead fish - the result gave an estimated amount of dead consumable fish
of 1240 tons. According to the Yugoslavian authorities, a large amount of dead fish appeared in
the Yugoslavian part of the Tisza River. No major fish kills were reported from the Danube. The
estimates of the degree of biological damage and recovery, given by the authorities and experts
were very variable.1815
Serbia's Environment Minister called the cyanide spill the worst environmental disaster to hit
Eastern Europe since the 1986 accident at the Chornobyl nuclear power plant. He said Yugoslavia
would sue the Romanian and Australian owners of the goldmine where the spill occurred.

CYANIDE SPILL AT BAIA MARE ROMANIA, UNEP / OCHA Assessment Mission, March 2000, available
at https://reliefweb.int/sites/reliefweb.int/files/resources/43CD1D010F030359C12568CD00635880-baiamare.pdf,
[9].
1813 ibid [19].
1814 ibid [48].
1815 ibid [46].
1812
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Nevertheless, the Romanian government, which owns 45 percent of the mining project, has
rejected the legal threats by Belgrade.1816

5.1.2. Legal Issues: Liability and Compensation required by Hungary1817
Less than a week after the cyanide crossed into Hungary by flowing into Somes and Tisza Rivers,
the Hungarian government began raising issues of liability against Romania. The Romanian
ambassador was called to the Foreign Ministry and told that Hungary would be seeking
compensation for the environmental damage caused by the spill. Hungary initially hoped that
Romania would simply take responsibility and offer the compensation they requested. As it became
clear that this was not likely to happen, a group of experts was formed to explore the legal options
available to Hungary. What emerged were two different, strategies that Hungary could pursue1818,
as it follows. The first approach was for Hungary to bring a claim against Romania on an
international level, but the issue was that neither the Danube Convention nor any other bilateral
environmental agreement with Romania contained liability provisions that Hungary could easily
invoke1819 in a legal dispute. The second strategy was an international law strategy based on the
procedural duties Romania arguably possessed under the terms of the Transboundary Waters1820
and Danube Conventions to which both Hungary and Romania were party.1821 Any international
claim against Romania was unlikely to succeed without a recognised forum in which it could be
heard. The Danube Convention does provide a mechanism for binding third-party settlement,
either by the International Court of Justice (ICJ) or through an ad hoc arbitral process.1822
However, Romania would have had to agree to the ICJ’s jurisdiction for it to hear the case and the
process for creating the arbitral body did not offer a quick resolution to the dispute.1823 Hungarian
officials decided then to focus on Aurul, the company that had actually operated the mine, but
which was also partly owned by the Romanian Government. In December 2001, Hungary filled a
$100 million suit for damages against Aurul in a Budapest court only to discover that the defendant
appeared then identified itself as Transgold SA. The delay to determine if Transgold was the legal
successor to Aurul, the fact that Transgold’s lawyers challenged the jurisdiction of the Hungarian
court1824, the battle over the appropriate legal standard - Hungarian or Romanian to apply to the
accident, all of these helped drag the case out even longer.1825 A 2003 declaration made by the
https://www.rferl.org/a/1093302.html.
Allen L. Springer, Cases of Conflict: Transboundary Disputes and the Development of International
Environmental
Law,
(University
of
Toronto
Press,
2016)
p.
91,
available
on
https://books.google.ro/books?id=kddsjgEACAAJ&printsec=frontcover&source=gbs_atb#v=onepage&q&f=fals
e.
1818 ibid [92].
1819 Ibid.
1820 CONVENTION ON THE PROTECTION AND USE OF TRANSBOUNDARY WATERCOURSES AND
INTERNATIONAL LAKES adopted at Helsinki, on 17 March 1992; also see http://www.unwater.org/waterfacts/transboundary-waters/.
1821 Springer [93].
1822 ‘Convention on Cooperation for the Protection and Sustainable Use of the Danube’, Sofia, 29 June 1994 (in force
22
October
1998)
[hereafter
cited
as
‘Danube
Convention’],
available
on
https://eurlex.europa.eu/resource.html?uri=cellar:473aac6e-ece4-456f-9bec-1146f876963a.0004.02/DOC_2&format=PDF.
1823 Springer [93].
1824 ibid [99].
1825 Ibid.
1816
1817
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Romanian government that the accident was attributable to bad weather let Transgold defenders
to argue that this force majeure declaration would exonerate the company under both Hungarian and
Romanian tort law1826. In May 2005, the Hungarian court ordered Transgold to cut its production
of gold by 85%. While Hungarian officials argued that Romania was bound by a bilateral law
enforcement agreement to implement this ruling, Romania made clear that Transgold was
operating legally in Romania and would not be forced to comply.1827 On 8 May 2006, the Budapest
court ruled in favour of Hungary’s claims on the merits.1828 By that time, the Baia Mare mine had
closed, being the victim of bad weather, frozen pipes and the declining price of gold.1829Eurogold
then shifted its operations across the border into Ukraine. The case against Transgold continued
into 2008, but no compensation has ever been forthcoming.1830

5.2. Rosia Montana Case [Gabriel Resources Ltd. and Gabriel Resources (Jersey) v.
Romania1831]
5.2.1. General context
Rosia Montana is a historic mountain village sitting on 2,000-year-old Roman mine galleries – and
on Europe’s largest known gold deposit. Since 1997, Gabriel Resources has had plans to build
Europe’s biggest open-pit goldmine using cyanide extraction – a project that would have blasted
away four mountain peaks, the ancient mine galleries and four villages in the area. The project
would have also posed an environmental threat for the years to come because cyanide is an
extremely toxic compound, and in the best-case scenario, the project would have created a waste
lake with a much longer lifespan than the mine itself – that in the case if no spills ever occurred.1832
After a troubled process, the Romanian government prepared a bill to authorise the project, the
expropriation and the relocation of the entire Rosia Montana community. Some welcomed the
idea of having jobs for over a decade, while others refused to leave at any cost. It took over a
decade of grassroots organizing, and some of the biggest demonstrations in Romania’s postcommunist history to kill the bill and prevent the mine from continuing.1833 Despite all the millions
spent, protests prevented Gabriel Resources from opening the mine. So the corporation started
trying to force its way via a legal backdoor arguing that Romania breached several obligations in
its bilateral investment treaties with Canada and the United Kingdom because it ‘failed’ to issue
the required permits1834 and it has violated three foreign investor rights in the treaties: the right to

Ibid.
ibid [100].
1828 Ibid.
1829 Ibid.
1830 Ibid.
1831 https://investmentpolicyhub.unctad.org/ISDS/Details/632.
1832 https://newint.org/sections/agenda/2017/07/01/rosia-montana.
1833 https://newint.org/sections/agenda/2017/07/01/rosia-montana.
1834 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians
to
accept
toxic
Ro9iaMontanB
goldmine
(February
2017)
[6]
available
on
https://corporateeurope.org/sites/default/files/attachments/gold_digging_with_investor_state_lawsuits.pdf.
1826
1827
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be granted fair and equitable treatment, the protection against discrimination, and the protection
against direct and indirect expropriation.1835

5.2.2. Legal proceedings
In July 2015, Gabriel Resources filed a claim of damages against Romania to a World Bank
commission – the International Centre for Settlement of Investment Disputes (ICSID)1836 (ICSID
Case No. ARB/15/31).1837 The action relates to the Company's dispute with Romania over the
development of the Ro9ia Montana project (hereinafter ‘the Project’), of which Gabriel Resources
holds an indirect 80.69% interest and violations by the Government of Romania of the protections
afforded by the Treaties (above mentioned). To protect their interests, Gabriel Resources Ltd. and
Gabriel Resources (Jersey) Ltd. have filed the Request for Arbitration pursuant to the provisions
of international bilateral investment protection treaties which the Government of Romania has
entered into with each of the Government of Canada and the Government of the United Kingdom
of Great Britain and Northern Ireland for the Promotion and Reciprocal Protection of
Investments (hereinafter together the ‘Treaties’).1838The damages sought were confirmed on 30
June 2017: $4.4 billion1839 in compensation for the gold and silver they were unable to extract in
RoiaMontanB1840– about 2% of the Romanian economy or half the country’s annual health
budget.1841 The company’s representatives affirmed that it is seeking ‘full relief... for the deprivation
of its rights to develop the Project’.1842
The company argued that through its actions and inactions, Romania has blocked and prevented
implementation of the Project without due process and without compensation, effectively
depriving Gabriel of the value of its investments.1843 According to the company, the fair and
equitable treatment standard in the Treaties ‘protects investors against a whole array of potential
acts and omissions attributable to the host state’ such as ‘failure to act in a consistent manner’ and
‘breach of legitimate expectations of the investor’.1844 Gabriel has mentioned ‘persistent delays in
permitting activities’1845(issuing the required permits), Romania’s ‘successful application for
Ro9iaMontanB to be included on the UNESCO World Heritage tentative list’1846 and ‘politicising’
Ibid [9].
https://newint.org/sections/agenda/2017/07/01/rosia-montana.
1837 https://investmentpolicyhub.unctad.org/ISDS/Details/632.
1838 http://www.mining.com/web/gabriel-files-international-arbitration-romania/.
1839 https://newint.org/sections/agenda/2017/07/01/rosia-montana.
1840
https://business.financialpost.com/commodities/mining/gabriel-resources-ceo-threatens-legal-action-ifromania-rejects-rosia-montana-gold-mine.
1841 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [6].
1842 ibid [9]; see Gabriel Resources, ‘Press release. Gabriel files for international arbitration against Romania’ (21 July
2015) [3].
1843 ibid; see Gabriel Resources, ‘Press release. Gabriel files for international arbitration against Romania’ (21 July 2015)
[3].
1844 ibid; see Gabriel Resources, ‘Press release. Gabriel files for international arbitration against Romania’ (21 July 2015)
[2].
1845 ibid; see Gabriel Resources, ‘Press release. Gabriel Seeks Amicable Resolution of Mining Dispute’ (20 January
2015).
1846 ibid; see Gabriel Resources, ‘Press Release. Corporate Update – Romania Reverses its Prior VAT Assessment/
Arbitration Progress’ (27 September 2016) [2].
1835
1836
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the entire permit process1847 as evidence of the unfair treatment which it had to endure. More
generally, the company has complained that the mine ‘is no longer the subject of routine, regulatory
analysis by the competent administrative bodies charged with its assessment’ and instead it ‘has
become hostage to conflicts between rival political factions’.1848 Gabriel also accuses Romania of
discrimination1849, but from the information that is publicly available, it is unclear what exactly the
company is referring to.1850 In the light of the above, Gabriel Resources claims that Romania has
subjected it and its investments to a treatment in breach of the Treaties, causing it significant
losses.1851 Gabriel Resources requests a significant compensation for the ‘very substantial losses
and damage’1852 it has suffered. It states it has spent over US$650 million to develop the
Ro9iaMontanB mine (the money being spent on studies, explorations, equipment etc.).1853
However, the actual compensation claim is likely to be much higher and covers value that Gabriel
considers inherent in ‘the Exploitation License and associated property rights’.1854 In short: profits
that the company would have made if it had mined gold and silver from Ro9iaMontanB.1855 These
awards, if ruled in favour of the company, can be enforced in local courts around the world.1856
According to a September 2016 press release by the company on the progress of its lawsuit against
Romania, the country’s fiscal authorities have ‘partially squashed’1857 a previous demand, according
to which Gabriel would have needed to repay certain tax rebates. The authorities have also
promised to ‘rerun’ the underlying financial inspection, which Gabriel had considered ‘time
consuming, expensive, and abusive in nature’1858. The withdrawn tax claim amounted to
approximately US$ 8.6 million.1859 There is reason to consider that Gabriel’s multi-billion dollar
lawsuit might lead to a compromise, which would let the Project continue, even though it is
unlawful under Romanian and EU law. According to the company’s website, the project is ‘fully
scoped and currently in the permitting phase’.1860 In addition, according to the company’s

1847 ibid; Gabriel Resources, ‘Annual Information form of Gabriel Resources LTD for the year ended December 31,
2015’ (29 March 2016) [8].
1848 ibid; see Gabriel Resources, ‘Press release. Gabriel Seeks Amicable Resolution of Mining Dispute’ (20 January
2015).
1849 Gabriel Resources, ‘Annual Information form of Gabriel Resources LTD for the year ended December 31, 2015’
(29 March 2016) available on http://www.gabrielresources.com/documents/GBU_AIF_2016_filing.pdf [5].
1850 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [9]; see Gabriel Resources, ‘Annual Information form of Gabriel
Resources LTD for the year ended December 31, 2015’ (29 March 2016), [7]-[10].
1851 http://www.mining.com/web/gabriel-files-international-arbitration-romania/.
1852 Gabriel Resources, ‘Annual Information form of Gabriel Resources LTD for the year ended December 31, 2015’
[10].
1853 Ibid.
1854 Ibid.
1855 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [9].
1856 Ibid.
1857 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [8].
1858 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [8].
1859 Gabriel Resources, ‘Press Release. Corporate Update – Romania Reverses its Prior VAT Assessment/ Arbitration
Progress’
(27
September
2016)
available
on
http://www.gabrielresources.com/documents/GBU_BIT_VAT_Release_final_270916.pdf [1].
1860 ibid; see Gabriel Resources, ‘Projects: Rosia Montana’ available on http://www.gabrielresources.com.
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presentation from February 20151861, the ‘arbitration decision’ could pave a “potential route in the
project development”.1862 Since the filing of its investor-state case, Gabriel has repeatedly stressed
that it ‘continues to seek engagement at a senior level with the Romanian Authorities in order to
resolve the dispute amicably’ and develop the mine1863. However, failing that, Gabriel could also
just walk away with a vast amount of public money in compensation.1864 Now, parties are
exchanging arguments, and the first hearing will not be until September 2019. After that, the
timetable becomes blurry and there is no chance to appeal.1865

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available.
6.1. Does your county's domestic legal system make a distinction between
renewable energy and non-renewable energy (energy generated by fossil fuel) in
terms of production and consumption?
The main document that encloses relevant definitions of the types of energy is Law No. 220/2008
for establishing the system to promote the production of energy from renewable energy sources1866.
Article 2 paragraph 1 (ac) provides a definition for renewable sources of energy: “non-fossil energy
sources, namely: wind, solar, aerothermal, geothermal, hydrothermal and ocean energy, hydraulic
energy, biomass, landfill gas, also named deposit gas, sludge fermentation gas from sewage
treatment plants and biogas”.
Also, article 3 paragraph 1 of the same Law establishes that the promotion system of renewable
energy enacted by the named Law will be applied for electrical energy produced by: “a) hydro
energy used in stations with an installed power of maximum 10MW; b) wind energy; c) solar
energy; d) geothermal energy; e) biomass; f) bio liquids; g) biogas; h) landfill gas; i) sludge
fermentation gas from sewage treatment plants”.
Although there is no official definition of non-renewable energy in the Romanian legislation, the
meaning of it can be very easily deduced by the chosen delimitation of renewable sources of energy,
which are defined as non-fossil energy sources. In contrast, it is clear that the intention of the
Romanian legislator was to interpret the fossil energy sources as sources of non-renewable energy.

GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [9].
1862 Gabriel Resources, ‘The Rosia Montana Gold & Silver Project: A Project for Romania’, presentation at the BMO
Capital Markets 24th Global Metals & Mining Conference (February 2015) available on
http://www.gabrielresources.com/documents/GBU_Pres_BMO_Feb2015.pdf.
1863
Gabriel
Resources,
‘Third
Quarter
Report
2015’
[3]
available
on
http://www.gabrielresources.com/documents/CombinedMDA_FS_September_30_2015.pdf.
1864 GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining corporation sues to force
Romanians to accept toxic Ro9iaMontanB goldmine [10].
1865 https://newint.org/sections/agenda/2017/07/01/rosia-montana.
1866 http://legislatie.just.ro/Public/DetaliiDocument/98742.
1861
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However, if the distinction between renewable and non-renewable energy is obvious in terms of
production, in terms of the consumption, the final consumer has on the bill a different section
with the energy quantity coming from RES. However, if for the industrial consumers the figures
are accurate, for the householder consumer the dates are rough (the last population-wide
referendum took place almost 20 years ago).

6.1.1. Permitting and licensing procedures
Regarding permitting and licensing procedures, the main document enclosing them is the
Regulation for granting licenses and authorizations in the electricity sector.1867
According to it, the building process or refurbishment of a unit of power generation (if the installed
electrical power of that unit, respectively capacity / production capacities to be set up is greater
than 1 MW or the voltage nominal value of the new lines and power stations is greater than 110
kV) requires an authorization. The competent authority to issue the authorization is the National
Regulatory Authority for Energy (AutoritateaNaional de ReglementareîndomeniulEnergiei).1868
The following activities require a license, issued by the same authority:


the commercial exploitation of the power generation capacities



commercial exploitation of the thermal energy production capacities in cogeneration, as
well as separate power generation capacities which are located in common incinerators
with cogeneration capacities and uses some common technology facilities



the provision of the electricity transmission service and of the service system



the provision of electricity distribution service



administration of centralised electricity markets


electricity supply
To obtain an authorization / license, the applicant addresses the competent authority a request
made in accordance with the model provided by the framework, along with the necessary
documentation. The competent authority shall examine the documents and, where applicable, shall
address a letter to the applicant informing him / her of the obligations on additions, corrections
or clarifications, with reference to the application and the documents filed within 15 days of
registration of the application.
After analysing the documentation, the competent authority shall prepare a report including the
justified proposal to grant / refuse to grant the respective authorization / license; if it considers
that the granting of the authorization / license is possible, it proposes, as the case may be, the
period of validity.
The report shall be forwarded to the regulatory committee of the competent authority, which will
decide at a public meeting convened for this purpose, on the way of solving the demand subjected
to its analysis; the date and place of the hearing is announced five working days in advance. The
regulatory committee of the competent authority shall decide by a majority vote the granting of
the required authorization / license.
1867
1868

http://www.anre.ro/download.php?f=f6h7hg%3D%3D&t=vdeyut7dlcecrLbbvbY%3D.
https://www.anre.ro/ro/.
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6.1.2. Constraints to PPAs
Regarding PPAs, by the new Law on Electricity and Natural Gas no. 123/20121869 it was forbidden
to conclude direct negotiation of electricity sale and purchase agreements, requiring all participants
in the wholesale energy market to conclude such transactions exclusively on the platforms
managed by OPCOM (Operator of the Romanian electricity and natural gas market).1870 This
interdiction applied to both renewable and non-renewable energy sources. Following this law, an
Order of the National Regulatory Authority for Energy1871 proposes a framework contract for
persons holding power plants producing energy from renewable sources with an installed power
of no more than 27 kW., to help them sell their energy.

6.1.3. Step plan for RES power plants in Romania

Task
Obtaining the
permits
and
authorizations
necessary for
the
construction

Necessity

Urban planning
certificate

in any case

Construction
authorization

in any case

Placement permit

Construction

Obtaining
license
produce
electricity

Necessary
documents

a
to

in any case

Technical
connection approval

in any case

Establishment
permit

for energy targets
having installed
power of more than
1 MW

RES production
licence

in any case

Competent
authority /
contracting
party (if any)
local public
administration
authorities
local public
administration
authorities
the operator of the
electrical network to
which the facility
connects
the operator of the
electrical network to
which the facility
connects
National
Regulatory
Authority for
Energy
National
Regulatory
Authority for
Energy

http://legislatie.just.ro/Public/DetaliiDocument/139677.
https://www.opcom.ro/pp/home.php.
1871 https://www.anre.ro/download.php?f=hqZ7hg%3D%3D&t=vdeyut7dlcecrLbbvbY%3D.
1869
1870
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Period

30 days

30 days

max. 15 days

not a set period

60 days

60 days
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Getting
the
qualification
for
priority
production of
electrical
energy of the
capacity
of
production
Enrolment to
sell RES on the
Day
Ahead
Market
Registration to
obtain
green
certificates
Registration in
the
green
certificate
registry
to
participate in
the
green
certificate
market

Qualification for
priority production
of electrical energy

-

-

in any case

National Energy
and Public Utility
Regulatory
Authority
(example)

approx. 30 days
(example)

in any case

Operator of the
Electricity Market

-

in any case

OTS

-

in any case

Operator of the
Green Certificate
Market

-

-

6.2. Does your country have a nuclear and nuclear liability legislation?
6.2.1. Nuclear legislation
The main legislative resource is Law no. 111/1996 on the safe deployment, regulation,
authorization and control of nuclear activities.1872
6.2.1.1. Regulated activities and sources
Law no. 111/1996 presents the main activities that are regulated, which are summarised below.
Thus, the regime of this Law is applicable mainly to the following areas:


nuclear installations



mining installations and uranium and thorium ore production



radiological installations, nuclear and radioactive materials, including nuclear fuel,
radioactive



waste and ionizing radiation generating devices

1872

http://legislatie.just.ro/Public/DetaliiDocument/8583.
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dosimetry control equipment and ionizing radiation detection systems, materials and
devices used for protection against ionizing radiation as well as the means of storing or
transporting radioactive materials



products and services for radiation sources, dosimetry control apparatus, ionizing
radiation detection systems, materials and devices used for protection against ionizing
radiation



orphan sources, from their detection to final disposal as radioactive waste
6.2.1.2. Authorization regime

All activities and sources, except for the ionizing related ones and dosimetry control ones require
an authorization from the National Commission for the Control of Nuclear Activities (further
called “Commission”), according to the same Law. Other exceptions from the authorization
system are activities in which low-activity materials are used, generators of ionizing radiation of a
type approved by the Commission, and any electronic tubes meeting the exemption limits and
criteria laid down in international standards, so that the risks associated with the activity or the
source are minimally accepted. The authorization is requested and issued separately for each type
of activity or for each plant in the applicant's patrimony.
The cases when the authorization is suspended or withdrawn, as follows:


the authorization holder did not comply with the provisions of this law and the specific
regulations or the limits and conditions stipulated in the authorization



the withdrawal was ordered by the control bodies authorised by this law



there are new technical or other issues not known at the time of issue of the authorization
which may affect the safe conduct of nuclear activities



the authorization holder fails to fulfil its legal obligations to establish financial sources
for the ultimate management and disposal of radioactive waste and spent nuclear fuel and
decommissioning of nuclear facilities or civil liability insurance for damage to third parties
in the event of a nuclear accident



the authorization holder ceases to be legally constituted
6.2.1.3. Obligations of the authorization holder

The holder of the authorization has the obligation and responsibility to take all necessary measures
to:

614



ensure and maintain nuclear safety, protection against ionizing radiation, physical
protection, nuclear accident intervention plans and quality assurance for activities carried
out or associated sources



ensue and maintain strict evidence of nuclear and radioactive materials and of all sources
used or produced in their own activities



observe the technical limits and conditions stipulated in the authorization and the
reporting of any exceedances, according to the specific regulations



limit only to the activities for which it was authorised
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develop its own system of requirements, regulations and instructions that ensure the
conduct of authorised activities without unacceptable risks of any nature
In addition, the holder of the authorization to carry out a nuclear activity generator or generating
radioactive waste is obliged:
 to be responsible for the management of radioactive waste generated by its own activity
 to bear the costs of the collection, handling, transport, treatment, conditioning and
temporary storage of such waste
 to pay the legal contribution to the constitution of financial sources for the final
management and disposal of radioactive waste and spent nuclear fuel and
decommissioning of nuclear installations
Expiry, suspension or withdrawal of authorization shall not exonerate the holder of the
authorization or the person who took over the title of the nuclear, radiological or nuclear material,
which has been specified in the authorization.
6.2.1.4. Control regime
The control methods for the nuclear activities. The preventive, operative-current control and
subsequent observance of the provisions of the law and the regulations issued shall be carried out
by Commission representatives. The control shall be carried out within the premises in which the
applicants or authorization holders carry out activities subject to the authorization regime or in
any other place likely to be connected with those activities or to any other natural or legal person
who may carry out activities or possess nuclear or radiological facilities, sources or information, in
any of the following situations:


for the purpose of issuing the required authorization



during the period of validity of the authorization, either periodically or unannounced



based on the notification of the authorization holder



when there could be nuclear or radiological facilities, materials, other sources or
information, or activities could be carried out
Following the inspection, the Commission may, where appropriate, suspend the activity carried
out and the sealing of nuclear and radiological installations, radioactive materials, nuclear materials,
materials of nuclear interest or other materials, devices, equipment, and information relevant to
the proliferation of nuclear weapons or other non-authorised explosive, nuclear explosive devices,
or which pose a risk of exploitation or holding.

6.2.2. Nuclear liability legislation
The nuclear liability legislation is enclosed in Law 703/2001.1873
The law provides that the operator of a nuclear installation shall be objectively and exclusively
liable for any nuclear damage if it proves to be caused by a nuclear accident:


1873

occurred in that nuclear facility

http://legislatie.just.ro/Public/DetaliiDocument/32879.
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involving nuclear material originating from that nuclear installation:
1. before the liability for nuclear damage in respect of such material has been assumed
on the basis of a written contract by another operator
2. in the absence of express provisions of such a contract referred to in point 1, before
another operator has taken over such material
3. whether the nuclear material has been sent to a person in the territory of another
State before it has been discharged from the means of transport through which he
arrived in the territory of that State



involving nuclear material sent to this nuclear facility:
1. after the liability for nuclear damage caused by that nuclear material has been
transferred to the operator by the operator of another nuclear installation under a
written contract
2. in the absence of express provisions of a written contract, after the operator has
taken over the nuclear material
3. if the nuclear material has been sent, with the written consent of the said operator,
by a person in the territory of another State only after the material has been loaded
on the means of transport with which he has to leave the territory of that State.
In the event of a nuclear accident occurring during the transportation of nuclear material, the civil
liability for nuclear damage shall be the full responsibility of the carrier who shall be considered an
operator.
Where nuclear damage is the responsibility of several operators, they shall be liable for the joint
liability, as far as it is impossible to establish with certainty what the damage is attributable to each.
The state is responsible for nuclear damage if it:
 is the direct result of a terrorist act in the nuclear domain
 is the direct result of a nuclear accident, when the operator of a nuclear installation is not
in a position to obtain coverage from the national and/or international market for civil
liability insurance for nuclear damage or another appropriate financial guarantee

6.3. Has your country enacted specific legislation that deals with environmental
damage caused by energy products?
The specific legislation is the Government Emergency Ordinance 68/20071874 and Law no.
101/2011.1875
The application domain of the Ordinance covers:
 the damage to the environment caused by any kind of professional activity and any
imminent threat of such damage caused by any of these activities
 the damage caused to protected natural species and habitats and any imminent threat of
such damage caused by any professional activity, whenever the operator acts intently or
intentionally
1874
1875
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 the environmental damage or an imminent threat of such damage caused by diffuse
pollution only when a causal link can be established between the injury and the activities
of the individual operators
In the case of an imminent threat of environmental damage, the operator is obliged to take
immediately the necessary preventive measures and, within 2 hours of becoming aware of the
occurrence of the threat, to inform the County Environmental Protection Agency and the County
Commission of the National Environmental Guard.
Any natural or legal person, or a non-governmental organisation, who is or may be affected by
environmental damage or who considers himself or herself to be harmed by a right or interest in
a legitimate interest is entitled:
 to submit to the County Commission of the National Environmental Guard any
observations regarding the occurrence of environmental damage or an imminent threat of
such damage
 to request the County Environmental Protection Agency, in writing or by electronic means
of communication
Concerning the compensation, the Ordinance States that an operator is not required to bear the
cost of preventive or reparative actions taken when he can prove that environmental damage or
imminent threat of such damage:
 was caused by a third party and occurred even if the appropriate safety measures were
taken
 occurred as a result of complying with a mandatory provision or instruction issued by a
public authority.
Law no. 101/2011 regulates the prevention and sanctioning regime with respect to the
environmental degradation. The Law is the transposition act of the Directive 2008/99/EC on the
protection of the environment through criminal law.1876

7. Has your country adopted any policy or legislation to promote (e.g., R&D
and tax incentives) and protect renewable energy infrastructures and
production? If yes, please provide a summary description (make sure to
include relevant authorities).
The Law 220/2008 establishes the system of green certificates as a means of promoting the
production of renewable energy.
The Romanian lawmaker encourages the production of renewable energy through the mandatory
quota system for the acquisition of green certificates. More specifically, energy suppliers have to
produce a certain amount of renewable energy (green energy) every year, and if they fail to do so
are obliged to acquire green certificates covering their mandatory minimum renewable energy in
the total energy supplied to final consumers. Both the share of green energy to be produced and
1876

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0099&from=RO.
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consumed in order to achieve the national target, as well as the mandatory annual quota for the
acquisition of green certificates are set annually by the National Regulatory Authority for Energy.
Depending on the type of green energy and the technology used, renewable energy producers are
awarded a number of green certificates for each MWh of green energy produced. They receive
these documents monthly and free of charge from the state for energy produced over their own
consumption needs.
Afterwards, all the producers of non-renewable energy will have to cover their annual quotas by
buying green certificates from the green energy producers. The green certificates are transacted on
a parallel market different from the electricity market and specially set up to trade these certificates.
Green energy producers sell their energy on the market and receive the market price for them, just
like the rest of energy producers, but the difference in production cost is being covered by selling
the green certificates.
If the suppliers breach their obligation to achieve the mandatory annual quota of green certificates,
they are sanctioned by the payment of the equivalent of unpaid green certificates at an amount
pre-established (the value at present is of 110 euro) for each non-purchased certificate.
The price of green certificates is ultimately borne by electricity consumers, these certificates being
charged on the final electricity bill. Within this green energy promotion system, electricity suppliers
are just the "instrument" for the state to impose and track the achievement of green certificate
acquisition quotas, and ultimately cost consumers.
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https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970316446&uri=CELEX:02000L0060-20141120



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:064:0052:0059:EN:PDF



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008R1137



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970492286&uri=CELEX:02006L0113-20081211
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https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1991L0676:20081211:EN:P
DF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:064:0037:0051:EN:PDF



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01998L008320151027&from=EN



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970726716&uri=CELEX:32008L0056



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970790763&uri=CELEX:32006L0118



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970875246&uri=CELEX:32018L2001



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549970944076&uri=CELEX:32018R1999



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549971000496&uri=CELEX:32009L0028



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549971233651&uri=CELEX:32014R1348



https://eur-lex.europa.eu/legalcontent/EN/TXT/?qid=1549971307978&uri=CELEX:32013R0543



https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32010R0838&from=EN



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:233:0001:0006:EN:PDF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0055:0093:EN:PDF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:298:0009:0019:EN:PDF



https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32005L0089&rid=7



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:295:0001:0022:EN:PDF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0094:0136:en:PDF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:298:0009:0019:EN:PDF



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0036:0054:en:PDF
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https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:211:0001:0014:EN:PDF



https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32016R0364&rid=2



https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32004L0008&from=DE



https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:326:0001:0016:en:PDF

Romanian titles
Legislation


Legea
nr.
111/1996
privinddesfB9urareaînsiguranLB,
reglementarea,
autorizarea9icontrolulactivitBLilornucleare, republicatB (Law no. 111/1996 for safe
deployment, regulation, authorization and control of nuclear activities)



Legea nr. 703/2001 privindrBspundereacivilBpentrudaunenucleare(Law no. 703/2001
civil liability for nuclear damages)



Legea nr. 85/2003 a minelor (Law no. 85/2003 for mining)



Legea nr. 238/2004 a petrolului (Law no. 238/2004 for petroleum)



OrdonanLa de UrgenLB a Guvernului nr. 195/2005 privindproteciamediului
(Government Emergency Ordinance no. 195/2005 for environment protection)



OrdonanLa de urgenLB a Guvernului nr. 68/2007 privindrBspunderea de mediu cu referire
la prevenirea9ireparareaprejudiciuluiasupramediului (Government Emergency Ordinance
no. 68/2007 environmental liability with regard to the prevention and repair of
environmental damage)



OrdonanLa de urgenLB a Guvernului nr. 57/2007privind regimulariilornaturaleprotejate,
conservareahabitatelornaturale, a floreiifauneisBlbatice (Government Emergency
Ordinance no. 57/2007 on the regime of protected natural areas, conservation of natural
habitats, wild flora and fauna)



Legea
nr.
220/2008
pentrustabilireasistemului
de
produceriienergieidinsurseregenerabile de energie (Law 220/2008)



HotBrâreaGuvernului
nr.
1.428/2009
privindorganizarea9ifuncLionareaAutoritBLiiNaLionale
de
ReglementareînDomeniulEnergiei (Government Decision no. 1428/2009 on
organization and functioning of the National Regulatory Authority for Energy)



Legea nr. 101/2011 pentruprevenirea9isancLionareaunorfapteprivinddegradareamediului,
republicatB (Law no. 101/2011 for preventing and sanctioning deeds related to
environmental degradation)



Legea nr. 123/2012 energieielectricei a gazelornaturale (Law no. 123/2012 for electric
energy and natural gases)1877

1877http://legislatie.just.ro/Public/DetaliiDocument/139677
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OrdinulMinistruluiMediului,
Apelor9iPBdurilor
nr.
1.534/2016
privindaprobareaProcedurii de emitere a certificatelor de originepentrubiomasaprovenitB
din silviculturB9iindustriileconexe9iutilizatBînproducerea de energieelectricB din
surseregenerabile de energie (Ordinance of the Environment, Waters and Forest Ministry
no. 1534/2016 approving the Procedure for issuing a certificate of origin for biomass
from forestry and related industries and used in the production of electricity from
renewable energy sources)



Convention on Cooperation for the Protection and Sustainable Use of the Danube’,
Sofia, 29 June 1994 (in force 22 October 1998)



RegulamentprivindacordarealicenLelor9iautorizaLiilorînsectorulenergieielectrice
(Regulation for granting licenses and authorizations in the electricity sector)



OrdinulAutoritBiiNaionale
de
ReglementareîndomeniulEnergieipentruaprobareacontractului-cadru
de
vânzarecumpBrare a energieielectriceproduse de prosumatorii care deLincentraleelectrice de
producere a energieielectrice din surseregenerabile cu putereainstalatB de celmult 27 kW
pe loc de consum9ipentrumodificareaunorreglementBri din sectorulenergieielectrice
(Order of the National Regulatory Authority for Energy to approve the framework
contract for the sale of electricity purchased by prosumerators who own power plants
producing electricity from renewable sources with a installed power of no more than 27
kW on the place of consumption and for the modification of some regulations in the
electricity sector)

Reports


CYANIDE SPILL AT BAIA MARE ROMANIA, UNEP / OCHA Assessment
Mission,
March
2000,
available
on
https://reliefweb.int/sites/reliefweb.int/files/resources/43CD1D010F030359C12568
CD00635880-baiamare.pdf



Annual Information form of Gabriel Resources LTD for the year ended December 31,
2015’
(29
March
2016)
available
on
http://www.gabrielresources.com/documents/GBU_AIF_2016_filing.pdf



Gabriel Resources, ‘Press Release. Corporate Update – Romania Reverses its Prior VAT
Assessment/ Arbitration Progress’ (27 September 2016) available on
http://www.gabrielresources.com/documents/GBU_BIT_VAT_Release_final_270916
.pdf [1]



Gabriel Resources, ‘The Rosia Montana Gold & Silver Project: A Project for Romania’,
presentation at the BMO Capital Markets 24th Global Metals & Mining Conference
(February
2015)
available
on
http://www.gabrielresources.com/documents/GBU_Pres_BMO_Feb2015.pdf



Gabriel Resources, ‘The Rosia Montana Gold & Silver Project: A Project for Romania’,
presentation at the BMO Capital Markets 24th Global Metals & Mining Conference
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(February
2015)
available
http://www.gabrielresources.com/documents/GBU_Pres_BMO_Feb2015.pdf

on



Gabriel Resources, ‘Press release. Gabriel files for international arbitration against
Romania’ (21 July 2015)



Gabriel Resources, ‘Press release. Gabriel Seeks Amicable Resolution of Mining Dispute’
(20 January 2015)

Books


Allen L. Springer, Cases of Conflict: Transboundary Disputes and the Development of
International Environmental Law, (University of Toronto Press, 2016)



Periodicals



GOLD-DIGGING WITH INVESTOR-STATE LAWSUITS. Canadian mining
corporation sues to force Romanians to accept toxic Ro9iaMontanB goldmine (February
2017)
[6]
available
on
https://corporateeurope.org/sites/default/files/attachments/gold_digging_with_inves
tor_state_lawsuits.pdf
Digital resources


https://www.anre.ro/ro/energie-electrica/legislatie



http://www.mmediu.ro/categorie/regulamente-ue-actualizate-2017/220



https://www.rferl.org/a/1093302.html



https://investmentpolicyhub.unctad.org/ISDS/Details/632



https://newint.org/sections/agenda/2017/07/01/rosia-montana



http://www.mining.com/web/gabriel-files-international-arbitration-romania/



https://business.financialpost.com/commodities/mining/gabriel-resources-ceothreatens-legal-action-if-romania-rejects-rosia-montana-gold-mine



http://www.gabrielresources.com



https://newint.org/sections/agenda/2017/07/01/rosia-montana



http://www.anpm.ro/documents/12220/2059056/Comunicat+privind+Intalnirea+pr
egatitoare+a+Grupului+Director+din+cadrul+procesului+MAES.pdf/e0b9eace-a186485c-83f6-1ca15822c4e8


http://www.sdtr.ro/59/Proiect
Case-law
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Gabriel Resources Ltd. and Gabriel Resources (Jersey) v. Romania(ICSID Case No.
ARB/15/31)



2018-2020
Romanian
Governance
Programme,
available
http://gov.ro/fisiere/pagini_fisiere/PROGRAMUL_DE_GUVERNARE_20182020.pdf



2019-2030 Romanian Energy Strategy with the perspective of 2050, available at
http://energie.gov.ro/wpcontent/uploads/2018/11/Strategia_Energetica_FINAL_02_nov_2018.docx
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1. Does your country have energy and/or environmental strategy policies?
“The Energy Strategy of the Russian Federation for the period up to 2030” (“ES-2030”), approved
by the Government Decree Ò 1715-¼ on 13 November 2009, is one of the key documents
regulating the energy policy of the Russian Federation. However, the monitoring of the
implementation of the Russian Energy Strategy showed tendencies in the Russian energy industry
which were opposite to the ones which were necessary to achieve the objectives of the ES-2030.
In this regard, the Government of the Russian Federation decided to amend the ES-2030 and
extended it until 2035. The main change in the forecast of the development of the Russian
economy in “The Energy Strategy for the period up to 2035” (“ES-2035”) compared with the ES2030 was caused by the fact that the crisis in Russia led not only to a temporary downturn in
economic activity but also to a medium-term slowdown in economic growth. Therefore, the
Government had to lower its growth prospects for GDP and domestic energy consumption in
comparison with the ES-2030.
The ES-2035 determines the goals to be achieved by 2035, including a sufficiently high level of
investment in the development and use of RES, the reduction to a technological and economic
limit of the specific indicators of environmental pollution by enterprises of the Heat and Energy
Complex (“HEC”) and the high level of competitiveness of HEC. This Energy Strategy is largely
successive in relation to the ES-2030. At the same time, there are quite significant differences. For
example, a new section “Section 4. Target Vision of the Energy Sector of Russia to 2035” was
introduced, which includes the following subsections: “Goals and Objectives of ES-2035”, “Main
Strategic Landmarks”, “Principles, mechanisms and stages of implementation of the Energy
Strategy”. In the section, “State Energy Policy” subsections “Tax and customs tariff policy in the
energy sector” and “State policy in the field of Energy conservation and Energy efficiency” were
added.

1.1. Environmental policy in the Energy sector
In addition, one of the main mechanisms for implementing the state policy in the field of
environmental development of Russia for the period until 20301878 is the support of technological
modernization that reduces the anthropogenic load on the environment, sustainable use of
renewable and rational use of non-renewable natural resources.
One of the mechanisms for the implementation of the program “Socio-economic development of
the Arctic zone of the Russian Federation for the period up to 2020”,1879 is the involvement of the
Arctic fuel and energy resources, primarily hydrocarbons, and mineral resources, including ferrous,
non-ferrous, rare and precious metals, and biological resources of the aquatic environment and
land in the economic turnover.
Principles of the state policy in the field of environmental development of Russian Federation for the period up
to 2030, approved by the President of the Russian Federation on 30 April 2012.
1879 Socio-economic development of the Arctic zone of the Russian Federation for the period up to 2020, approved
by Government Decree No. 366 of 21 April 2014.
1878
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1.2. Renewable Sources of Energy
Renewable sources of energy in Russia are at the initial stage of development on the scale of global
energy. The formation of a sustainable regulatory framework for RES in Russia took more than 8
years.
In 2009, the Government issued a Decree 1-p “The main directions of state policy in the field of
the use of renewable energy sources for the period up to 2020”. It set a target of 4.5% of the
production and consumption of electricity. In 2013, the achievement of this target was deferred
until 2024. In 2011, by Federal Law No. 35 “On Electric Power Industry”, payment for capacity
was added as another RES-support mechanism.
The long development of the regulatory framework has delayed the development of RES in Russia
during the period of active introduction of technologies in the world. In 2017, after the adoption
of the Government Decree No. 610 “On Amendments to the Rules for the Qualification of a
Generating Facility Functioning on the Basis of Using Renewable Energy Sources” on 23 May
2017 final changes were made to the existing support system.
The renewable energy market of Russia is regulated by the Government Decree No. 449 “On the
Mechanism of Promoting the Use of Renewable Energy Sources on the Wholesale Electricity and
Capacity Market” of 28 May 2013, which establishes guarantees of return of the investments in
the construction of renewable energy facilities.
The basis of the RES support mechanism is laid down in the Federal Law “On Electric Power
Industry”, which provides the mandatory purchase of electricity generated by generating facilities
operating based on RES by grid organizations as a matter of priority in order to compensate for
losses in networks.
A promising area of application of renewable energy in Russia is isolated and remote energy
regions.
The Government Decree No. 321 “On Approval of the State Program of the Russian Federation
“Energy Efficiency and Energy Development” of 15 April 2014 and its subprogram
“Development of the use of renewable energy sources” played a significant role in promoting
renewable energy in the Russian energy sector. The objectives of this sub-program include
stimulation of the production of electricity by generating facilities that operate based on the use of
RES and improvement of the technological and economic potential of RES in the Russian
Federation.
On 28 May 2013, the Government Decree “On the Mechanism for Promoting the Use of
Renewable Energy Sources on the Wholesale Electricity and Capacity Market” was adopted and
Russia began development of this market through the Power Supply Agreements Mechanism
(“PSAM”). Under the terms of PSAM, the investor undertakes to build and put into operation
generation facilities in return for guaranteed reimbursement of costs through the increased cost of
the sold capacity.
In Russia, RES are represented mainly by solar and wind power stations.
The objectives of the development of RES are:
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Commissioning of new generating facilities operating on the basis of RES, subject to
their economic efficiency,



Development of domestic scientific and technical base and development of advanced
technologies in the field of the use of renewable energy,



Expansion of production of the main generating and auxiliary equipment for RES in the
Russian Federation.
To achieve these objectives, it will be necessary to improve the mechanisms for stimulating the
production of electric energy by generating facilities operating on the basis of RES and supporting
the use of RES in the constituent entities of the Russian Federation, to create conditions for
attracting investments in the development of the renewable energy sector, as well as to coordinate
measures in the development of the electric power industry and renewable energy. Based on the
results of the analysis of the implementation of existing PSAM of RES, a decision will be made on
the need to apply further RES support mechanisms.
In addition, the following measures will contribute to the development of renewable energy in
economically justified cases: effective regulation of the procedure for connecting renewable energy
installations to public networks, while ensuring that the interests of all parties are taken into
account and the requirements for reliability and other necessary parameters of power supply are
considered; subsidizing interest rates on loans attracted for the development of production by
renewable energy-producing companies, creation of a system of control and statistical reporting
on the implementation of target indicators for power input and production of electric energy using
RES; standardization and quality control of renewable energy equipment; technology transfer and
localization at Russian enterprises producing components for power plants operating on RES;
intensification of international cooperation in the field of technology transfer and exchange of
experience in the development of renewable energy.
By 2024, the Government of the Russian Federation plans to increase the installed capacity of
generation facilities based on RES to 5.9 thousand MW, which is equivalent to 2.4% of the installed
capacity in the Russian power system at the end of 2015.

1.3. Program implementation reports
According to the Report on the result of environmental quality regulation, the achievement of the
expected result of the subprogram “Regulation of environmental quality” of the state program
Environmental Protection for 2012–2020 is characterised by the indicator “Investments in fixed
assets aimed at environmental protection and rational use of natural resources”.
The implementation of the state program “Socio-economic development of the Arctic zone of the
Russian Federation for the period up to 2020”, according to the report of 2017, resulted in the
creation of equipment and technologies for oil and gas and industrial engineering necessary for the
development of mineral resources of the Arctic economic zone.
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In 2017, the specialists of International Renewable Energy Agency (“IRENA”) released a
report,1880 where they concluded that Russia can increase the share of RES from about 3% at
present to 11%, that is, about four times by 2030, but only under the condition of major
investments in this area. The existing support measures taken by Russia are not enough to
implement the objectives set by the Government in the energy strategy. The total amount of
investment needed to achieve the scenario suggested by the IRENA is estimated at $300 billion
over the period 2010–2030, which corresponds to an average annual investment requirement of
$15 billion over the same period. The commissioning of new generating capacities operating based
on RES will require almost the entire volume of annual investments for $13 billion.
To conclude, the declarative nature of legal acts affecting the sphere of RES shows that now the
development of RES is not a priority for the Russian Federation.

2. Is your country an energy producing, consuming or transiting jurisdiction?
Russia has one of the most powerful bases for providing itself with energy resources. It also has
enormous potential for the development of RES. Russia gradually began to develop modern
energy efficiency strategies to use its resource capacity. The main feature of Russia is its vast
territory. According to statistics, about 2/3 of Russia’s territory with a population of several million
people is located away from centralised energy supply networks. The cost of electricity in such
areas is very high and can reach up to 100 roubles per 1 kWh. This number is achieved through
diesel installations, which cannot be considered cheap and effective. It is worth noting that the
majority of Russian regions are experiencing a shortage of electricity. As a rule, these are the central
and southern regions. They need timely energy supplies from other regions. In Russia, which has
the world's biggest gas reserves, only about 50% of rural settlements and over 60% of urban
settlements have access to gas. Coal is mainly used here, as well as oil and its derivatives, which
pollute the atmosphere and may cause an environmental disaster.

2.1. Balance of Electric Energy for 2017
According to the world energy survey, Russia is ranked fourth in the world in terms of volume
and production of electricity after China, the United States and India. Electricity in Russia is
produced mainly from natural gas and coal. More than 60% of electricity is generated in thermal
power plants. Other sources include nuclear power plants (“NPPs”), hydroelectric power plants
(“HPPs”), wind power plants and solar power plants.
According to the rating agency “RIA Rating”, it was possible to achieve a production record in
2017 exclusively at the expense of nuclear energy. In 2016, Russian NPPs for the first time
exceeded the level of 200 billion kWh, increasing production compared to 2016 by 3.3%. This
result is due to the launch at the end of 2016 of new power units at Novo Voronezh NPP and
Beloyarsk NPP.

International Renewable Energy Agency, Remap 2030: Renewable Energy Prospects for the Russian Federation
(2017).
1880
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At the same time, according to experts, at thermal power plants output for 2017 decreased by
0.3%. At the hydroelectric power station, the dynamics of production in the first half of last year
was positive, however, in the second half of the year, the output dropped sharply. This is due to
the low inflow of water to Lake Baikal and the reduction of output at the Angarsk cascade
hydroelectric station. At the same time, several floods were observed in the Volga-Kama basin
during this year, with the result that some Volga hydroelectric power stations reached a record
production in their history.
The scanty share in the total production indicator is introduced by RES (with the exception of
HPPs, which also belong to RES). The share of wind power generation in the Unified Energy
System of Russia is 0.01%, while the share of solar power generation constitutes 0.05%. In total,
the share of hydroelectric power plants together with renewable energy generation in the Unified
Energy System is 17%.
Most of the electricity in Russia in 2017, as in the previous 5 years, was produced by the Tyumen
region. Last year, the volume of production amounted to 108.2 billion kWh of electricity, which
represents 9.9% of the total electricity production in Russia. Among the leaders of production are
also the Khanty-Mansiysk Autonomous Okrug and the Krasnoyarsk region. In 2017, the least
electricity was generated by the Jewish Autonomous Region – only 100 thousand kWh. Ingushetia
ranked last among all regions for the production of electricity in Russia. This republic does not
produce electricity at all but acquires it from other constituent entities of the Russian Federation.
A detailed analysis shows that in 2017 57 constituent entities of Russia produced less electricity on
their territory than they consumed. Among all categories of energy sources, the renewable energy
industry is the fastest growing, yet is the smallest industry.

Crude oil production in Russia (in thousands of tons; 2013-2017)

2.2. Crude oil exports in thousands of tons
Russia is the world’s second largest oil exporter. In 2017, Russia's oil exports accounted for 11.1%
of global oil exports. The share of fuel in total exports of Russia decreased, while the share of
chemical products and metals increased due to oil prices drop. With regard to the physical volume
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of exports, no significant changes were observed. According to the reports, the dynamics of
Russian exports from mid-2011 was characterised by a process of stagnation, and from mid-2014,
exports began to decline sharply by February 2016.

2.3. Power generation facilities operating on the basis of renewable energy (in
gigawatts) - 2017
The total capacity of generation facilities based on RES, excluding hydropower, as of April 2017
in Russia is around 2.4 gigawatts: solar power plants generate about 950 megawatts, wind power
plants - 113 megawatts, biogas - about 3 megawatts, geothermal power plants - about 87
megawatts, power plants using biomass, including waste woodworking and agricultural production
- about 1.4 gigawatts.
According to the report released by the IRENA in 2017, the total installed capacity of renewable
energy facilities in Russia (including hydropower industry) was 46,952 MW in 2007, 47,504 MW in
2010 and 51,350 MW in 2016.
According to the IRENA, as of the end of 2015, the total installed capacity of renewable energy
facilities was 20% of the total installed electrical capacity in Russia (253 GW). Practically all
installed capacity is represented by hydropower - 51.5 GW, while bioenergy is ranked second with
the amount of 1.35 GW.
The Hevel Solar, Russia’s largest integrated solar energy company, considers Bashkortostan, Gorny
Altai and Orenburg Region to be the most promising regions with regard to the development of
solar energy in Russia. Russia has a high level of insolation - there are quite a few regions where
the average annual amount of solar radiation is 4–5 kWh per square meter per day (this number is
commensurate with the south of Germany and northern Spain — the leading countries in the
implementation of solar systems).
At the same time, there is a high level of insolation in Russia not only in the southern regions
including Krasnodar Territory, Rostov Region, and the Caucasus but also in Altai, in the south of
Siberia, the Far East and Transbaikalia. In these regions, the number of sunny days per year reaches
300.
Russia is one of the world leaders in energy production. Despite high indicators of energy
production, the cost of energy is quite high, which does not contribute to the recognition of this
industry as efficient and expedient. It is only possible to change the current situation for the better
if domestic specialists start developing a renewable energy sector in the short-term period and
introduce new technologies. In addition, the development of renewable energy can stimulate
economic growth in Russia, which will allow the country to achieve significant indicators and
regain lost economic positions. The economic development of Russia will lead to the reduction of
cost of goods for citizens and an increase in the number of industrial enterprises, will give the
opportunity to provide the country with everything necessary, without resorting to importing of
goods from abroad, an increase in number of jobs, which will improve the standard of living of
population and the growth of income of people.
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Russia has the most stable energy cooperation with the CIS states (Belarus, Armenia, Azerbaijan,
Kazakhstan, Moldova, Tajikistan, Uzbekistan, Ukraine, and Russia). At the current moment in the
Russian legal system there are several Decisions adopted by the CIS Council on the RES problems.
One of the key documents is “The decision on the Concept of cooperation of the CIS members
in the field of RES and the Plan of priority measures for its implementation”1881 (“Concept”)
adopted on 20 November 2013. This Concept covers the development of the RES and is aimed
at ensuring energy stability and security of the CIS countries. From the Concept is it evident that
the parties are not prepared to risk the stability of their energy systems with the support of RES.
At the same time, the Concept stipulates the initiatives and activities for the development and
implementation of CIS joint projects, the creation of a favourable environment for the
development of renewable energy and the unification of standards and technical regulation in this
field. The actual level of the measures’ implementation was reflected in the “Information on the
implementation of the Plan of priority measures for the implementation of the Concept of
cooperation of the CIS members in the field of renewable energy”,1882 dated 17 June 2015. Thus,
the Russian Federation reported about changes in legislation and other measures that it took in
order to create a favourable investment climate for RES. For example, “in the retail markets of
electric energy and power was introduced the idea to oblige grid companies to buy electricity from
qualified RES generating facilities at regulated tariffs, which are set by the executive authority of
the constituent entities of the Russian Federation in the field of state regulation of tariffs”;
amendments to the Federal law “On electricity”,1883 dated 28 December 2010, were made; a draft
of Government Decree aimed at the support of generating facilities operating on the basis of wind,
solar, water, biomass and biogas energy was prepared. This draft became the Government Decree
No. 47 of 23 January 2015.1884 This Decree establishes the long-term tariff regulation of RES
facilities and determines the limit of annual losses of electricity by grid organizations, which should
be compensated by the acquisition of electricity produced by RES facilities. Even before the
adoption of this approach, Russia began supporting renewable energy by way of adding extra cost
to the price of electricity produced using RES. RES facilities that receive the extra cost to the price
of producing electricity are included in the special registry by the Ministry of Energy of the Russian
Federation. The Government Decree No. 1178 “On pricing in the field of regulated prices (tariffs)

The Decision of CIS Council of Heads of State of 20.11.2013 “The decision on the Concept of cooperation of
the CIS members in the field of RES and the Plan of priority measures for its implementation”.
1882 The Decision of CIS Economic Council of 17.06.2015 “Information on the implementation of the Plan of priority
measures for the implementation of the Concept of cooperation of the CIS members in the field of renewable energy”.
1883 The Federal Law of 26.03.2003 No. 35-FL “On electricity”.
1884 The Government Decree of 23.01.2015 No. 47.
1881
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in the power industry” of 29 December 20111885 is currently the document in force which provides
the above-mentioned support mechanism.
In addition, the Government Decree No. 117 of 17 February 20141886 approved the “Registration
rules of issuance and redemption of certificates confirming the volume of electricity production
based on the use of renewable energy generating facilities”. The certification process gives the
Government an opportunity to monitor the achievement of the strategic volume of energy
production and makes the implementation of stimulating measures more convenient. In addition,
preferential conditions for the manufacture of equipment for the use of RES were created in
Russia. As a follow-up to the 2013 Concept, on 1 June 2018, the CIS Council of Heads of
Governments adopted a “Decision on the concept of cooperation between the CIS members in
the field of innovative development of energy and the development of advanced energy
technologies and the Plan of priority measures for its implementation”1887 (not yet in force not for
Russia). This decision concerns the CIS members’ energy development in cooperation.
Importantly, this decision includes such “goals and main objectives” as “reducing the energy
intensity of the economy and the large-scale introduction of energy-efficient technologies,
including the use of alternative and RES” and “reducing the anthropogenic load on the
environment and climate in the production and use of energy resources” just like in the Concept
of 2013. The implementation of the second goal appears to require the development of renewable
energy. Thus, to achieve these goals the Concept suggests the “development of scientific and
technological potential in the field of innovative development of energy and the development of
advanced energy technologies”, and the Plan provides the “development of proposals to reduce
the negative anthropogenic impact on the environment and climate in the energy production and
consumption chain (“green development”)” in the period of 2021-2023”.
The above-mentioned provisions of international agreements correlate with the provisions of the
ES-2030. For instance, the Strategy provides that satisfaction of the domestic demand for energy
resources require “the country’s transition from export-raw materials to resource-innovative
development with a qualitative upgrade of energy (both fuel and non-fuel) and related industries”.
Furthermore, the main strategic guidelines include “the creation of a favourable economic
environment” and “the creation of conditions for the expansion of electricity and heat production
based on RES”.
It should be also mentioned, that there is a number of bilateral agreements in the field of ecology
and energy between the Government of the Russian Federation and the governments of other
States. For example, on 15 March 2016, the Russian Government and the Government of the
Kingdom of Morocco concluded an “Agreement on cooperation in the field of environmental
protection and rational use of natural resources”,1888 providing opportunities for cooperation
The Government Decree of 29.12.2011 No. 1178 “On pricing in the field of regulated prices (tariffs) in the power
industry”.
1886 The Government Decree of 17.02.2014 No. 117.
1887 The Decision of CIS Council of Heads of State of 01.06.2018 “Decision on the concept of cooperation between
the CIS members in the field of innovative development of energy and the development of advanced energy
technologies and the Plan of priority measures for its implementation”.
1888 The Agreement between the Government of RF and the Government of Kingdom Morocco of 15.03.2016 “On
cooperation in the field of environmental protection and rational use of natural resources”.
1885
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between the countries, including sharing experience and information about projects implemented
by the parties in the field of environmental protection and RES.1889 However, this Agreement has
not entered into force yet.
Another example is the “Agreement between the government of the Russian Federation and the
Government of the Republic of Hungary on cooperation in the field of environmental protection”
of 20 December 2002.1890 This Agreement covers an even wider range of areas for cooperation
and refers, for example, to cooperation in the field of “environmental legislation, application of
legal norms in the field of environmental protection”, “energy conservation and environmental
aspects of energy”.1891
The “Agreement on cooperation in the field of environmental protection and rational use of
natural resources”1892 was concluded between the governments of the Russian Federation and the
Republic of Moldova on 20 February 2008, and this agreement also provides for broad
opportunities for cooperation between the two countries (“joint development of normative and
methodological documentation in the field of environmental protection and rational use of natural
resources”, exchange of annual reports on the state of the environment, scientific and practical
consultations and internships, etc.) in such areas as, for example, “coordination of measures to
reduce anthropogenic pressures on the climate system and to adapt to the adverse effects of
climate change”.1893
Therefore, is it evident that Russia interested in cooperation with the CIS members, especially
since Russia is concerned about the environmental and energy security of these states because of
its territorial proximity to these states. Undoubtedly, Russia is also interested in cooperation with
the widest possible number of states. Perhaps this is primarily because the Russian economy is
heavily dependent on the production, export and traffic of energy carriers. Thus, Russia needs a
permanent update of technologies and methods in this field and, consequently, sharing knowledge
with foreign countries. At the same time, Russia is aware of the potential of RES, as well as
country’s need for the introduction of RES into the energy industry (this is clear from the goal to
produce high quality, innovative energy renewal set by the above-mentioned “Energy strategy”).
Therefore, each of the bilateral agreements of the Russian Federation (which are, in general, quite
similar in content) provides for the protection of the environment and the development of RES
as the objectives of cooperation.
Other agreements worth mentioning are:


“Agreement between the Government of the Russian Federation and the Government
of the People's Republic of China on cooperation in the field of environmental
protection” of 27 May 1994;1894

ibid art 2, para 9.
The Agreement between the Government of the RF and the Government of the Republic of Hungary of
20.12.2002 “On cooperation in the field of environmental protection”.
1891 ibid, art 2 para 7.
1892 The Agreement between the Government of RF and the Government of Republic of Moldova of 20.02.2008 “On
cooperation in the field of environmental protection and rational use of natural resources”.
1893 ibid, art 3 para 2.
1894 The Agreement between the Government of RF and the Government of People’s Republic of China of 27.05.1994
“On cooperation in the field of environmental protection”.
1889
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“Agreement between the Government of the Republic of Kazakhstan and the
Government of the Russian Federation on cooperation in the field of environmental
protection” of 22 December 2004;1895



“Agreement between the Government of the Russian Federation and the governments
of the members of the Association of Southeast Asian Nations on cooperation in the
field of economy and development” of 10 December 20051896 (where the parties agreed
to conduct joint “research and studies”, to promote the efficient use of energy “and the
widespread use, where possible, of renewable and alternative energy sources”1897).
The earliest agreements include the environmental agreements between the Governments of the
Russian Federation and the Republic of Lithuania (1999),1898 Republic of Finland (1993)1899 and
“Agreement between the Government of the Union of Soviet Socialist Republics and the
Government of the Kingdom of Belgium on cooperation in the field of environmental
protection”, of 25 June 25 1975.1900
On the international level, there is no “major” international agreement specifically devoted to the
use of RES. The “United Nations Framework Convention on climate change” of 9 May 1992,1901
which was ratified by Russia in 1994, is only focused on the normalization of greenhouse gases in
the Earth's atmosphere and, thus, is related to the use of RES to the extent that RES can be used
as a solution to the problem of reduction of hazardous emissions.
At the same time, “Kyoto Protocol to the Framework Convention”, adopted on 11 December
1997,1902 contains a special reference to the need to “develop measures such as research,
promotion, development and wider use of new and renewable energies, carbon dioxide absorption
technologies and innovative environmentally sound technologies”. The Protocol was ratified by
the Russian Federation on 16 February 2005. The Protocol provides the establishment of a
mechanism for trading quotas on greenhouse gas emissions which results in the reduction of
emissions into the atmosphere.
In Russia, the Protocol was implemented by Government Decrees, which are no longer in force.
For the first time the mechanism of operations with “carbon units” appeared in the Government
Decree No. 332 of 28 May 2007.1903 The current act in force is the Decree of No. 780 of 15
September 2011 “On measures to implement article 6 of the Kyoto Protocol to the UN

The Agreement between the Government of RF and the Government of Republic of Kazakhstan of 22.12.2004
“On cooperation in the field of environmental protection”.
1896 The Agreement between the Government of RF and the governments of the members of the Association of
Southeast Asian Nations of 10.12.2005 “On cooperation in the field of economy and development”.
1897 ibid, art 4 para 5.
1898 The Agreement between the Government of the RF and the Government of Republic of Lithuania of 29.06.1999
“On cooperation in the field of environmental protection”.
1899 The Agreement between the Government of RF and the Republic of Finland of 05.11.1993 “On implementation
of cooperation projects in the field of environmental protection of the objects, located in territories of the Republic
of Karelia, Leningrad, Murmansk, Novgorod, Pskov areas and St. Petersburg”.
1900 The Agreement between the Government of the Union of Soviet Socialist Republics and the Government of the
Kingdom of Belgium of 25.06.1975 “On cooperation in the field of environmental protection”.
1901 The “United Nations Framework Convention on climate change” of 09.05.1992.
1902 The “Kyoto Protocol” of 11.12.1997.
1903 The Government Decree of 28.05.2007 No. 332.
1895

637

ELSA RENEWABLE ENERGY REPORT

Framework Convention on climate change”,1904 which approved the “Regulation on the
implementation of article 6 of the Kyoto Protocol to the UN Framework Convention on climate
change.” These acts define the limit of carbon units for using in projects of purchase of emission
quotas for units, and the authority approving such projects is appointed by the Ministry of
Economic Development of the Russian Federation. At the same time, the function of
“participation in actions leading to the receipt, transfer or acquisition of units for reducing
greenhouse gas emissions” is assigned to “Sberbank of Russia”, which selects applications for
operations with carbon units without charging and submits its analysis of these applications to the
Ministry. In addition, “carbon unit operator” maintains a public register of approved applications.
Hence, Russia has created a mechanism of implementing the Kyoto Protocol in its legal system.
According to the Russian Minister for Foreign Affairs Sergey Lavrov, a significant reduction in
greenhouse gas emissions has been actually achieved. The new Paris agreement, which develops
the provisions of the framework Convention, signed on 22 April 20161905 (signed but not ratified
by Russia), also does not mention RES. Therefore, now there is no special international agreement
dedicated to RES.
Another fact worth mentioning is the establishment of the IRENA in 2009, to which Russia
became a member in 2014. This organization has no authority to impose international obligations
and only acts as a platform for dialogue and development of renewable energy projects. At the
same time, the activity of the IRENA can potentially bring benefits, because according to the
article IV of its Statute the IRENA can “provide relevant policy advice and assistance to its
members upon their request” and can “offer its members activities to increase capacity, including
training and education”.
To conclude, Russia, while pursuing its strategic goals, is ready to exchange experience and
implement joint projects with other states.
International agreements are implemented in Russian legislation. However, the process of
implementation takes time. It can be noted that the actual implementation of the provisions of the
Kyoto Protocol occurred only 10 years after its adoption and 2 years after Russia’s accession to it.
The changes in the domestic legislation are characterised by a substantial degree of state control
over the use of RES. For example, as already noted, the registry of renewable energy facilities
receiving an extra cost to the cost of sold electricity is controlled by the Ministry of Energy of the
Russian Federation, while the Government defines the target indicators for electricity generation
using RES in accordance with the Federal Law “On electricity”.
Each new measure taken in the field of energy requires long discussions and finally, in practice
may not be as effective as planned. This is due, firstly, to the concerns of the Russian authorities
about the possibility of electricity prices for electricity for end users in the case of large-scale
support of RES, which are quite expensive in the use, and secondly, to the traditional investment
of huge sums of money in traditional energy, which makes the competition between traditional
energy and renewable energy even more challenging.
The Government Decree of 15.09.2011 No. 780 “On measures to implement article 6 of the Kyoto Protocol to
the UN Framework Convention on climate change”.
1905 “Paris Agreement under the United Nations Framework Convention on Climate Change” of 22.04.2016.
1904
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4B. If your country is not a Member State of the European Union, please
give a concise description of any policy or legal arrangements that have been
made between your country and the EU as far as renewable energy and
environmental protection are concerned.
Russia is not a member of the European Union, yet it is one of EU’s most important economic
partners in the field of energy. A number of EU countries is still heavily dependent on natural gas
and electricity supplied by Russia. This causes the need for contractual regulation of relations in
the field of energy and mutual interest in the stability of energy security of each of the parties.
However, since a complete overview of the economic relations between Russia and the EU in the
energy sector is not included in the objectives of this work (and could even be the subject of
independent research); the following discussion is limited to the acts regulating RES or acts
important for the regulation of RES.
The legal basis for relations between Russia and the EU in various fields, including energy, is the
“Agreement on partnership and cooperation between Russia and the EU”, signed on 24 June
19941906 (entered into effect on 1 December 1997). Due to the failure of attempts to develop new
guidelines for cooperation in the early years of the XXI century, this Agreement continues to be
important nowadays. The agreement does not specifically mention renewable energy but contains
several articles on the relations in the field of energy (articles 65, 66, 69). The parties agreed on
cooperation in the field of modernization of energy infrastructure, “sustainable, efficient and
environmentally efficient production and use of energy”, including the development of joint
strategies related to global climate problems. The “Memorandum on industrial cooperation in the
energy sector between the Ministry of fuel and energy of the Russian Federation and the European
Commission” was signed on 11 February 19991907 as a follow-up to the 1994 Agreement. This
document proclaims full support for the development of industrial cooperation between the
Russian Federation and the EU and outlines such important areas, as, for example, “promoting
energy efficiency measures in the energy sector”.1908 At the same time, the Memorandum is
considered only as a declaration of political intentions, and therefore it is difficult to consider it as
a deepening of cooperation in the field of renewable energy.
The fundamental documents of the EU energy law are the “European Energy Charter” of 17
December 19911909 and the “Energy Charter Treaty” of 17 December 19941910 (the “Protocol to
the Energy Charter on energy efficiency and related environmental aspects” is also relevant for
this research). Russia has signed both the Charter and the Treaty (and the Protocol); however, the
Treaty has not yet been ratified. In 2009, Russia declared its “intention not to become a party to
the Energy Charter Treaty, as well as the Protocol to the Energy Charter on energy efficiency and

The “Agreement on partnership and cooperation between Russia and the EU” of 24.06.1994.
The “Memorandum on industrial cooperation in the energy sector between the Ministry of fuel and energy of the
Russian Federation and the European Commission” of 11.02.1999.
1908 ibid, art 3 para 4.
1909 The "European energy Charter” of 17.12.1991.
1910 The “European energy Charter Treaty” of 17.12.1994.
1906
1907
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relevant environmental aspects”.1911 This decision was expressed in the Government Decree No.
1055-p of 30 July 20091912 and was the result of many years of disagreements between Russia and
the EU caused by the transit of gas outside Russia. Without going deep into the analysis of political
relations between Russia and EU, it can be noted that until 2009 the Treaty was in fact applied by
Russia temporarily based on its article 45 to the extent that its application did not contradict the
Constitution, laws and other legal acts. The Charter only declares the use of RES, but in accordance
with the provisions of article 19 of the Treaty to the Charter, its parties undertake to pay special
attention to the development and use of RES. The European Energy Security Strategy, adopted in
May 2014,1913 devotes a separate paragraph to RES and clarifies the successes and goals in this area.
Thus, the document aims to increase the share of “clean” energy up to 27% of the total amount
of energy produced in Europe. Are these provisions of the EU document reflected in any
agreements with such an important energy partner as Russia? In fact, although both parties pay
attention to green energy in their domestic legislation and international relations and certain lines
of the partnership and cooperation Agreement provide an excellent basis for the development of
relations in this direction, there is currently no agreement between Russia and the EU specifically
devoted to RES issues or containing detailed regulation in this field. Another document worth
mentioning is “Road map of energy cooperation between Russia and the EU until 2050” signed
by the Russian Minister of energy and the Commissioner of the European Commission on energy
in March 2013.1914 This document, although not having legal effect, is still a political gesture and
determines the direction of joint action in different scenarios. It dedicates the separate section 4
to RES. The Road map recognises that closer cooperation can be beneficial for both parties, and
states that the main problems in establishing such cooperation are, for example, differences in
energy taxation policy, different level of awareness of RES in Russia and the EU and existing
differences in technical standards and legal framework. On this basis, the document proposes a
number of reasonable areas of cooperation: “support and promotion of RES in the Russian
Federation through technology and best practices of the EU”, harmonization, where it is possible,
of the legal frameworks and technical standards for energy efficiency, exchange of experiences and
cooperation in the field of vocational training, fostering research, etc. The EU is also interested in
improving the market environment in Russia based on the European experience. Looking at areas
of cooperation offered in the Road map, one could notice that they are generally very similar to
what the members of the CIS do in the framework of their agreement on energy. It is obvious that
due to political reasons, close cooperation between Russia and the EU, at least at the current
moment, is impossible. However, it is noteworthy that economic realities, in fact, require it, and
the parties are ready to recognise this requirement at least in the act of “soft law”. The current
relations are based, for example, on the “Memorandum on the early warning mechanism in the
energy sector within the framework of the Russia-EU Energy Dialogue”, dated 16 November

The “Protocol to the Energy Charter on energy efficiency and related environmental aspects" of 17.12.1994.
The Government Decree of 30.07.2009 No. 1055-p.
1913 The “European Energy Security Strategy”, adopted by Council of Europe 24.10.2014.
1914 “Road map of energy cooperation between Russia and the EU until 2050”, March 2013.
1911
1912
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2009.1915 This document appeared after interruptions in the supply of energy resources from Russia
to Europe, which took place during Russia’s disputes with Ukraine about the conditions of transit
through the Ukrainian territory. It was intended to create a mechanism of early warning about
“emergency situations”, i.e. about any cases of sudden interruption of oil, natural gas and electricity
supplies from Russia to the EU, and an advanced assessment of such emergencies. This
Memorandum was adopted as a result of one of the so-called “Energy Dialogues” in the
framework of the “Russia-EU” summits – meetings of representatives of states, periodically held
since 1995 (Energy Dialogues – since 2000) to discuss relations between the EU and Russia. The
joint reports on the results of the Energy Dialogues also reflect the trends in these relations, and
during the 2009 Energy Dialogue was discussed a new conceptual approach to the legal framework
for international cooperation in the field of energy. Unfortunately, after the deterioration of
relations between Russia and EU in 2014 the Russia-EU summits have not been held, therefore,
the initiative of the Energy Dialogue has been stopped.
It seems interesting to consider the acts of the Russian Federation concluded with some EU
members separately. For example, on 3 December 1997 the “Protocol on cooperation in the field
of energy”1916 was concluded between the Government of the Russian Federation and the
Government of the Kingdom of Sweden. This Protocol was the result of cooperation between
Russia and Sweden within the framework of the Council of the Baltic Sea States and therefore is
directed primarily to the protection of environmentally safe conditions in the Baltic region.
Nevertheless, it is extremely important, because article 3 provides that cooperation should
promote the use of RES, while article 4 states that the parties should seek to conclude a separate
agreement on energy efficiency and the use of RES, noting that such an agreement could be
concluded in the first half of 1998. In fact, such an act was signed in Moscow on 26 April 1999
and remains in effect until now – “Agreement between the Government of the Russian Federation
and the Government of the Kingdom of Sweden on cooperation in the field of energy efficiency
and RES”.1917 Territorial proximity, common concern for economic efficiency and environmental
safety and cooperation within the framework of the activities of the already mentioned Council
allowed Russia and Sweden to do what has not been possible so far in the relations between Russia
and the EU – to conclude a detailed agreement on RES, describing a number of specific areas and
forms of cooperation. In general, the parties undertake to carry out “economic, scientific and
technical cooperation in the field of improving the efficiency of fuel and energy use in its
production, transportation, distribution and final use, as well as in the expansion of the use of nontraditional RES.” The preliminary discussion of the project of the future agreement is indicated by
such form of the cooperation as “the development of alternative fuels based, in particular, on the
waste of the pulp and wood industry”. Such clauses were not found in other international
agreements of the Russian Federation. The “Agreement between the Government of the Russian
The “Memorandum on the early warning mechanism in the energy sector within the framework of the Russia-EU
Energy Dialogue” of 16.11.2009.
1916 The Agreement between the Government of the RF and the Government of Kingdom of Sweden “Protocol on
cooperation in the field of energy” of 03.12.1997.
1917 The Agreement between the Government of the RF and the Government of Kingdom of Sweden “Agreement
on cooperation in the field of energy efficiency and RES of 26.04.1999.
1915
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Federation and the Government of the Kingdom of Spain on cooperation in the field of
environmental protection” was signed on 28 September 1994.1918 It generally does not mention
the joint development of RES but contains a provision on “monitoring and protection of the
environment from the harmful effects of energy facilities” as one of the areas of cooperation. The
agreement between Russia and Hungary on cooperation in the field of environmental protection,
mentioned above, was concluded before the Republic of Hungary joined the EU in 2004;
therefore, there will be no special consideration of it in this part of the research. In addition, in
1993, the governments of the Russian Federation and the Kingdom of Denmark signed an
“Agreement between the Government of the Russian Federation and the Government of the
Kingdom of Denmark on cooperation in the field of environmental protection”,1919 which was
never ratified by the Russian Federation.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
According to the Constitution Russia, “The Earth and other natural resources are used and
protected in Russia as the basis of life and activity of the people living in the corresponding
territory”.1920 The duty to protect their natural values implies the possibility of their protection at
the interstate level.1921 Russia is the largest state in the world and has a huge amount of natural
resources thus is inevitably involved in legal disputes.
Since the mid-2000s, relations between Russia and the former Soviet republics have undergone
negative changes in the oil and gas industry. The increase in the price level provoked a temporary
or complete refusal of Belarus, Ukraine and Georgia to use Russian gas, which previously came at
a low price in comparison with other countries.

5.1. The dispute with Belarus
In 2006, Gazprom set the price of $ 100 per thousand cubic meters of gas. This change doubled
the price of gas for Minsk. Belarusian gas partners initially refused. After that, Russia warned to
stop gas supplies, in response Belarus threatened to deny Gazprom access to its pipelines. These
pipelines supply 20 per cent of Russian gas to Western Europe. The result of those negotiations
was a compromise between the two countries. Belarus provided 50% of its stake in the
«Beltransgaz» gas pipeline network, which allowed to restore the supply of Russian gas to Europe
and to conclude a new deal between the gas companies of the countries.1922

1918 The Agreement between the Government of the Russian Federation and the Government of the Kingdom of
Spain “On cooperation in the field of environmental protection” of 28.04.1994.
1919 The Agreement between the Government of the Russian Federation and the Government of the Kingdom of
Denmark “On cooperation in the field of environmental protection” of 05.01.1993.
1920 The Constitution of the Russian Federation, art 9 para 1.
1921 The General Conference of the United Nations Educational, Scientific and Cultural Organization, art 4.
1922 Gas transit through Belarus is in full <https://ria.ru/20100624/249951884.html> accessed 20 January 2019.
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5.2. Dispute with Ukraine
Relations between the two countries in the oil and gas industry are strained. Political actions of the
parties became the reason for the disputes. The debts of Ukraine have repeatedly caused the
suspension of gas supplies to the post-Soviet Republics.1923 This instability in relations and oil and
gas debt to Russia forces Ukraine to look for alternative ways of supplying hydrocarbons. In the
current situation, Ukrainian oil and gas companies are negotiating with Turkmenistan and
Azerbaijan on cooperation in the gas and oil supply.

5.3. Dispute in the Arctic
Nowadays there is an increased interest in the dispute over the ownership of the Northern Arctic
plume. Russia is interested in the development of this region for two reasons: (i) the Northern sea
route, and (ii) mineral deposits. The latter becomes particularly relevant due to the active melting
of the earth’s ice cover followed by the appearance of new territories – Russia is interested in the
extraction of natural resources there. Recognition of the territory of the Arctic shelf for Russia will
increase the development and production of hydrocarbons in the energy industry of Russia.
The United Nations Commission on the limits of the continental shelf considered the application
of Russia on the inclusion of the boundary part of the exclusive economic zone in 2002, 2013 and
2015. After three sessions, the Commission has not yet made clear recommendations for further
evidence, which means that this issue will be considered in the future.1924 Norway also challenges
this right to recognition of the Arctic territory.
For example, the Spitsbergen archipelago has a special legal status, which gives equal rights to the
use of natural resources of Spitsbergen and its territorial waters to the countries that signed the
Spitsbergen Treaty.1925 This Treaty established the international legal status of the archipelago and
established the sovereignty of Norway in that territory. The archipelago is under the joint
jurisdiction of Norway and Russia, as it contains Russian settlements.1926 However, the dispute
between the two countries lies in the right to extraction and use of mineral resources, which is still
not sufficiently regulated by international legal acts and treaties.

Magazine “Kommersant Power” Ò47 from 27.11.2001, p. 62.
Submissions, through the Secretary-General of the United Nations, to the Commission on the Limits of the
Continental Shelf, pursuant to art 76, para 8, of the United Nations Convention on the Law of the Sea of 10 December
1982, <http://www.un.org/Depts/los/clcs_new/commission_submissions.htm> accessed 20 January 2019.
1925 Collection of existing treaties, agreements and conventions concluded with foreign States, V. 9, Moscow 1938.
1926 Declaration based on relations between the Russian Federation and the Kingdom of Norway (26 March 1996)
<http://docs.cntd.ru/document/1901158>, accessed 20 January 2019.
1923
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At the same time, on 15 September 2010, the “Treaty on Maritime delimitation and cooperation
in the Barents Sea and the Arctic ocean” was signed, which abstractly delimits the territory of the
two States and defines the country-producer of natural resources.1927

To achieve its goals, Russia needs an evidence-based geographical and navigation base and the
scientific validity of the requirements for the recognition of the territory to the world community.
For this reason, the Russian scientific centre, a scientific consortium, was opened on the
archipelago. The centre was established to collect and analyse scientific information and coordinate
actions for the comprehensive study of the natural environment and minerals in the archipelago
of Svalbard and the Arctic Ocean. The Federal Service for Hydrometeorology and Environmental
Monitoring (Roshydromet) implements the programs “Development and use of the Arctic” and
the Federal target program “the World Ocean”, which are carried out in the oceanographic,
hydrological, meteorological, glaciological, heliogeophysical scientific areas. The information
obtained from the science centre can help in determination of the territorial belonging of the
Barents Sea shelf. Unfortunately, the uncertainty and lack of inter-state dialogue may lead to highly
contentious disputes in the future.
In addition to the oil and gas industry, Russia also protects its interests in the hydropower sector.
For example, on 4 July 2018, the 42nd session of the UNESCO World Heritage Committee was
held in Manama (Bahrain). Many issues were discussed during the meeting, including the dispute
between Russia and Mongolia. The session expressed concern about the construction of the
Mongolian HPP in the Selenga river basin, which feeds the Baikal Lake. The HPP will allow
Mongolia to become an energy independent state.
The construction of the HPP will reduce the total amount of water that supplies the lake. Changes
in the fragile ecosystem of the lake will cause an environmental disaster of a global scale, as the
flora and fauna of the lake are unique and diverse, and most of the animals of the lake are endemic.
The solution to this energy and natural dispute requires interstate development and
implementation of strategic environmental assessment (SEA) projects in the field of hydropower
and water resources management without considering the borders of states. Both sides should be
interested in this work. UNESCO also calls on Mongolia and Russia to consider alternatives to the
establishment of HPPs. The 42nd session has also set the deadline for fulfilling these requirements
– 1 December 2019.
Treaty between the Russian Federation and the Kingdom of Norway on Maritime delimitation and cooperation
in the Barents Sea and the Arctic Ocean (15 September 2010), <http://www.kremlin.ru/supplement/707>, accessed
20 January 2019.
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6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
Russian legislation includes provisions regulating issues such as generation, transmission,
distribution and consumption of energy. The norms on electricity are established in the
Constitution, the Civil Code, the Land Code, the Water Code, the Code of Administrative
Offences, the Penal Code, the Land Code, the federal laws etc.
Russian legislator draws a distinction between renewable and non-renewable energy sources.
Firstly, according to article 3 of FL Ò35 of 26.03.2003 «On electric power» renewable energy
sources are defined as solar, wind and water energy (including wastewater energy) with the
exception of cases of use of such energy electricity generating stations, tidal power, wave energy
[…] etc.
Furthermore, the Russian legislation provides for special measures aimed at the promotion of the
use of renewable energy sources. Government Decree of 28.05.2013 N 449, Government Order
dated 5.05.2012 Ò744-¼ Decree of the President of the Russian Federation dated 04.06.2008 N
889 «On certain measures on improving energy and environmental efficiency of Russian economy»
is directed at economic stimulation of economic entities applying energy and environmentally
sound practices».
The Trade and Industry Ministry order dated 31.03.2015 N 653 «On approving a plan of action
for import substitution in the field of power engineering, cable and electro technical industries of
the Russian Federation» envisages a plan of action for import substitution in the field of power
engineering, cable and electro technical industries including equipment for renewable sources of
energy.
On the other hand, the term «non-renewable sources» is only present in article 3 of FL Ò35 of
26.03.2003 «On electrical energy industry» which establishes that energy efficiency of electrical
energy industry constitutes the ratio of delivered to consumers electrical energy to consumed
energy in this respect from non-renewable sources of energy.
The Russian Federation environmental policy aims at the promotion of renewable energy sources.
The model of support of renewable energy sources development was first established in Federal
law Ò35 of 26.03.2003 «on electricity». In accordance with the Federal Law network, companies
in order to compensate for loss are obliged to buy energy of qualified renewable energy sources
generating facilities according to the regulated tariffs, established by the executive bodies of the
members of the Russian Federation.
The Government Decree Ò449 of 28.05.2013 «on incentive mechanisms of renewable energy
sources use on wholesale market for electric power and capacity» establishes that the projects on
wholesale market for electric power and capacity are implemented through public stimulus
measures - contracts on capacity delivery for renewable energy sources.
Project support in the field of renewable energy sources is also applied on retail market. The
Government Decree Ò47 of 23.01.15 «on promoting the usage of renewable energies on retail
electricity markets» provides the support mechanism for generating facilities and tariff regulations
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Nowadays these are the tax incentives and budgetary subsidies that play the key role in renewable
energy sources promotion.
The main investment mechanism of renewable energy sources support on the wholesale market is
implemented through competitive selection of investors. Once the results of competitive selection
have been known, the investors conclude an agreement on capacity delivery with the state. The
business receives assurances of stable returns but it is obliged to place timely the unit in operation.
Energy transmission services are provided by the network organization by contract to supply
energy transmission services for payment. The contract is public and obligatory to conclude for
network organization according to the Government Decree N 861 of 27.12.2004.
Russian legislation includes provisions regulating issues such as generation, transmission,
distribution and consumption of energy. The norms on electricity can be found in the Constitution,
the Civil Code, the Land Code, the Water Code, the Code of Administrative Offences, the Penal
Code, the Land Code, the federal laws etc.
The Constitution is the pivotal act in the field of energy law as it establishes the legal basis for
further sectoral regulation. Articles 8, 9, 36, 71 and 72 aim at ensuring unity and freedom of
economic activities without damaging the environment and without violating third parties’
interests.
Energy statutory regulations are also present in codified sectoral normative legal acts: the Civil
Code, the Land Code, the Water Code, the Code of Administrative Offences, the Penal Code, etc.
Under Article 7.1.3 of the Land Code lands on which energy facilities are located and which are
designed to operate energy facilities constitute a separate category of lands for special purpose.
Article 89.1 provides that lands of energy are defined as “lands which are used or intended for
supporting the organization's operations and (or) energy facilities management […]”. Besides that,
codified normative legal acts envisage liability for violation of safety requirements. The Penal Code
establishes liability for violation of safety requirements and anti-terror protection of fuel and
energy industry facilities (art. 217.1); for violation of the Russian Federation legislation on
continental shelf and exclusive economic zone (art. 253); for violation of protection rules and
mineral activities (art. 255). In addition, article 9 of the Code of Administrative Offences envisages
administrative responsibility for violation of atomic energy use and nuclear material accountancy
and radioactive material rules (art. 9.6); for damaging electricity network (art. 9.7), etc.
Legal relations arising from energy use are also governed by federal laws. All legal acts in the field
of energy law can be divided into two groups:
(1) federal laws governing specific relations in fuel and energy complex regardless of a specific
sector (electricity, oil industry, gas industry etc.) or covering relations in several energy sectors, and
(2) federal laws governing relations in a specific field of energy (electricity, heat supply, gas industry
etc.).
The first group consists of the following federal laws:




FL Ò 116 of 21.07.1997 «on industrial safety of hazardous production facilities»;
FL N256 of 21.07.2011 «on security for fuel and energy industry facilities»;
FL Ò 382 of 03.12.2011 «state information system of fuel and energy industry
facilities» etc.
The second group includes, for example:
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FL Ò190 of 31.03.1999 «on gas networks».
Acts of ministries and departments are also one of the sources of law related to issues of energy
law. The Ministry of Energy order dated 22.08.2013 Ò 469, Federal Service for Ecological,
Technological and Nuclear Supervision order dated 22.11.2013 Ò 561 and dated 19.11.2013
Ò550.

6.1. Responsibility
The Government Decree of 8.11.2012 «on peculiarities of calculating the charge for the negative
impacts on the environment when emitting pollutants into the atmosphere forming when burning
in a flare plant and (or) dispelling of associated petroleum gas» governs the questions related to
emissions of pollutants forming when burning and (or) dispelling of associated petroleum gas into
the atmospheric air. «Methodology of determination of harm to the environment in accidents on
the main oil pipelines» approved by the Ministry of Fuel and Energy dated 01.11.1995 includes
assessment of factors determining level of damage for natural environment in accidents on oil
pipeline, damage assessment for compensation to environment from land contamination, oil
pollution of water bodies, atmosphere contamination and also charges for environmental
contamination in accidents on main pipelines. According to water code water bodies uses for
electricity generation by hydropower facilities is carried out with consideration of other water users’
interests, meeting the requirements of use and protection of water bodies, requirements to aquatic
biological resources and other animal and plant species protection, requirements to avoid the
negative impact of water and elimination of its consequences.

6.2. Nuclear legislation
The Russian Federation is one of the leading states in producing energy using nuclear technology
(17,3% out of total energy produced). In general, all legal acts in the field of nuclear energy can be
divided into three levels.
The first level includes international treaties, federal laws and by-laws (President’s and
Government’s acts).
The second level consists of rules and standards implementing international treaties and federal
laws provisions. Third level is represented by regulations; standards and departmental regulations
designed to legal acts specification at federal level. Legislative regulation on nuclear energy use
originates in article 71 of the Constitution, which establishes that federal energy systems, nuclear
power, fissile material are administered by the Russian Federation. The main act of specific
legislation is federal law dated 21.11.1995 «On the nuclear energy use» N170 prioritizing human
and environmental security, subjects’ rights and obligations in the field of nuclear energy use.
It laid the foundation of regulation of activities related to nuclear energy and ionizing radiation
sources use, delineating responsibilities and authorities, rule-making in the field of licensing and
oversight in this area, protection of the workforce and public from radiation, transportation of
radioactive materials and waste, civil liability for nuclear damage and identified legal foundation
for international obligations of Russia in the field of nuclear energy use». In one year, the
Government Order dated 12.03.1996 N 367-¼ approved the plan on laws’ drafting and other
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regulatory acts in order to implement the provisions of federal law «on nuclear energy use». In
fulfilment of this plan, the federal law dated 09.01.1996 N  «On radiation safety for the
population» was adopted. It establishes the rights, obligations and responsibility of public
authorities, legal and natural persons. Article 56 of the Water code forbids disposal of nuclear
material, radioactive material and blasting operations based on nuclear and other types of industrial
technologies during which radioactive and (or) toxic substances are released in water bodies.
Federal law dated 21.02.1992 N 2395-1 «on mineral resources» contains a provision, regulating
questions about deep disposal of radioactive waste. Special attention should be paid to State
Atomic Energy Corporation – Rosatom. Rosatom is an entity whose responsibility includes
participation in the protection of the rights and lawful interests of citizens while using nuclear
energy; participation in ensuring the safety and environment protection including public awareness
in this regard; carry out activities to eliminate disaster recovery; implementation of activities nuclear
installation safety, radiation sources, storage facilities for nuclear materials and radioactive
substances etc. Under paragraph 5 article 8 Rosatom normative legal acts are subject to registration
and promulgation according to the procedure established for state registration and publication of
regulatory legal acts of federal executive authorities.1928

6.3. Nuclear responsibility
Besides, legislator establishes liability for offences in the area of nuclear energy use. Article 61 of
federal law dated 21.11.1995 N 170 ”On nuclear energy use” establishes a list of offences
responsibility for which is established by existing legislation.1929
Article 215 of the Penal Code establishes liability for violation of safety regulations when siting,
planning, constructing and operating nuclear energy installations if it could result in the death and
injury or the radioactive contamination of the environment. Article 247 provides for liability for
producing prohibited types of hazardous waste, transportation, storage, disposal, use and other
treatment of radioactive, bacteriological, chemical substances and waste in contravention of the
rules if these actions posed a threat to harm to human health or the environment […] etc.
Apart from the penal code, liability for offences in the field of nuclear energy use is also established
by Code of Administrative Offences (namely 9.6, 9.7, 9.9, 9.11, 9.15, 9.16, 20.30). In addition,
article 1079 of civil code establishes liability for harm caused by activities constituting a heightened
danger to bystanders including by activities in the field of atomic energy. Legal persons and citizens
whose activity is related to the source of extreme danger for bystanders are obliged to compensate
damage caused by activities constituting a heightened danger unless they can prove that injury
appeared as a result of force majeure or the insured’s intention.
Moreover, federal law dated 10.01.2002 N 7 «On environmental protection» established a ban on
import for the purpose of storage or clean-up operations of radioactive waste from foreign states
(art. 48.51), nuclear waste dumping on certain territories (art. 51).

1928
1929
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The Russian Federation’s legislation partially provides for special regulation of cases of damage to
the environment by an energy carrier. The federal law dated 10.01.2002 Ò 7 «On environmental
protection» which is the principal source of norms on environmental protection.
The legislator paid special attention to statutory regulation regarding:


citizens' right to a healthy and safe environment;



state ecological expertise;



ecological requirements while design, construction reconstruction and operation of
plants, constructions and other objects;



environmental emergencies;


ecological control.
Article 40 of federal law establishes requirements in the field of environment protection while site,
plan, construct, rebuild or operate energy installations and nuclear energy facilities. When siting
designated installations measures on water conservation, catchment areas, aquatic biological
resources, lands, soils, forests and other vegetation, biodiversity […].
On the 26th of 1986, one of the Chernobyl units experienced an explosion that caused irreversible
changes of the environment and serious harm to human health. As a result, an amendment on
liability for concealment or misrepresentation of environmental information was adopted.
Furthermore, federal law dated 20.02.1995 «on information, information technologies and
protection of information » Ò 24 banned classifying information concerning emergency
situations, ecological, meteorological, demographic, health, sanitary and epidemiological and other
details necessary for ensuring the safe operation of production facilities, public safety and general
population as the information with the limited access. The same provision was enshrined in article
7 of the law of the Russian Federation dated 21.06.1993 Ò 5485-1 «On State secrets».
The Penal code establishes liability for withholding of information on the circumstances
endangering human life and health. In addition, a number of normative legal acts concerning social
protection of the population that had been affected by the Chernobyl accident was adopted. The
Russian Federation legislation established criteria and requirements for designating affected
territories as a radioactive contamination zone. Regulation of residence and economic activity on
radioactively contaminated territories is set up by federal law «on social protection of citizens
affected by radiation effects caused by disaster at the Chernobyl nuclear power plant dated
15.05.1991 N 1244-1 and Government decree «on the regime of territories affected by radioactive
contamination caused by disaster at the Chernobyl nuclear power plant» dated 25.12.19

6.4. Step plan for RES power plants in Russia
Task

Necessity

Arrangement of land use
/ ownership rights

in any case

Competent
authority /
contracting party
territorially competent
land registry office
(Rosreestr)

Period

approx. 9 days
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Construction permit
Network
agreement

access

absent

territorially competent
Committee for
Architecture and
Town Planning
regional network
organization
absent

absent

absent

absent

absent

absent

absent

absent
absent

absent
absent

absent
absent

absent
absent

absent
absent

absent
absent

absent

absent

absent

in any case

Rostehnadsor

30

in any case

in any case

approx. 20 days

absent

Aggregate small power
plant license
Construction
Balance
network
agreement
Operational agreement
Notification
on
the
proposed installation and
the intended starting date
of commercial operation
Network use agreement
Separate permission for
operation
Notification on the fact of
installation and the start
of commercial operation
Occupancy permit

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
The electric power complex is one of the key links in the entire economic system of Russia.
Renewable energy sources (RES) are the primary resources of power industry, their further
processing and transformation is the most important stage of the “clean” energy production. The
final stage is the creation of such an energy product, which is a full-scale turnover market product
– electricity, thermal energy (steam, hot water, waste heat).
Thus, RES is an integral part of both the general state policy in the field of power industry, defining
goals, objectives, implementation methods of this industry, and independently functioning sector
of the industry, which at the world level proved financial and “social and natural” worthiness and
importance for private, public, commercial and non-commercial interests. Because any mechanism
for stimulating development and promotion in the wholesale and retail markets for RES will be
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capital, science and labour-intensive direction, it requires real incentives with simultaneous support
from the state of both potential investors and current representatives of alternative energy.
The Ministry of Energy of Russia establishes differentiated values of target indicators for each type
of renewable energy sources, as well as target indicators of the degree of localization in the Russian
Federation (RF) of production of primary and (or) auxiliary generating equipment used in the
production of electrical energy using renewable energy sources for creating economic incentives1930
and favourable conditions for potential investments. For example, the target indicators for
localization of RES-based generating facilities set by the Ministry of Energy of Russia, calculated
up to 2024, are as follows:


for wind power 65%;



for photoelectric conversion of solar energy 70%;



for facilities with a capacity of less than 25 MW, operating on the basis of water energy
65%;


for other RES facilities, the localization limit is not set.
These percentages reflect the plan of the Ministry of Energy for commissioning of required
capacities for production of electricity produced through wind and solar power plants (WPP and
SPP), as well as small hydropower plants (SHPP), by 2024. Such a framework for the concentration
of RES-using generating facilities has been established specifically, with due consideration of their
relevance and possible payback in the territories of the Russian Federation by 2024.
Since the main goal of the state policy is the efficiency and competitiveness of RES technologies
in the energy market. The task of the Government of the Russian Federation, particularly the
Ministry of Energy, is to stimulate alternative power industry in every possible way, not as a state
project dependent on subsidies from the budget, but as an economically advantageous mechanism
attractive to private market interests.
So, one of the most common ways of regulating the RES industry in order to promote and develop
it at the legislative and regulatory level is to set the maximum capital expenditures for the
construction of 1 kW of installed capacity for the implementation of its trading mechanism,
including the mechanism for selling electricity to network organizations in order to compensate
losses in electric networks in the volume of production of electric energy by RES-based generating
facilities, the maximum values of capital costs are set for the construction of 1 kW of installed
capacity (Table 1).1931

1930Decree

of the Government of the Russian Federation No. 1-p dated January 8, 2009 “On the main directions of
state policy in the field of increasing the energy efficiency of electric power industry based on the use of renewable
energy sources for the period up to 2024”
1931Ibid.
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Table 1 – Marginal amounts of capital costs per 1 kW of installed capacity by 2020 (RUB/kW)
Wind power Water stream Water stream Solar power Solar power Biomass,
with up to power
25

with power

with with up to 0.5 with capacity including plants

MW up to 1 MW capacity from MW capacity

capacity

capacity

1 to 25 MW

from 0.5 to specially grown
25 MW

for

energy

production
109,451

300,000

146,000

108,315

103,157

99,525

At the same time, the Government of the Russian Federation establishes the maximum values of
operating costs for maintenance and energy production in order to prevent an overabundance of
investments for an extensive increase in power based on RES. As otherwise, an uncontrolled
increase of indicators may lead to unclaimed and, consequently, cost-ineffective product, which
will eventually lead to a loss of private investments and a decline in the RES industry.
However, nowadays in the Russian Federation, annually max. 8.5 billion KWh of electric energy
are produced with the use of renewable energy sources (excluding hydroelectric power stations
with an installed capacity of more than 25 MW), which is less than 1 per cent of the total electricity
production.1932 Such low rates are due to:


non-competitiveness of the RES application projects in the existing market environment
compared to fossil organic fuels;



lack of implemented regulatory legal acts (RLA) that economically stimulate profitability
in the use of RES;



lack of infrastructure required for successful development of the power industry based
on RES, including insufficient levels and quality of scientific services for its development,
lack of adequate information environment, including information on the potential
resources of RES, reliable and real data on the performance of implemented projects,
and insufficient staffing.
In order to improve the low level of development and use of RES in power industry, the following
principles of the state policy of the Russian Federation in the field of increasing the effectiveness
of this industry and implementation of measures to stimulate it was developed:1933
1. application of measures of state support for the development of RES-based generation of
electric energy in accordance with the budget legislation of the Russian Federation in order
to achieve real competitiveness of RES technologies against traditional power industry, as
well as the necessary rates of attracting investment funds;
2. creation of economic incentives for the use of RES;
3. use of state support mechanisms for the export of primary and (or) auxiliary generating
equipment used for the RES-based production of energy;
4. ensuring the availability of information on the formation of RES;

1932
1933
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5.

implementation of technical and process control and supervision of compliance with safety
requirements when using RES;
6. ensuring the participation of interested organizations in the formation of state policy in the
field of energy efficiency of the RES-based power industry.
The developed principles of the state policy of the Russian Federation on the maintenance and
development of power industry using RES mechanisms are implemented through the
differentiated statutory regulation of two markets – wholesale and retail, where the power
generated with the use of “clean” energy sources is traded.
In order to stimulate demand for RES and increase the competitiveness of “green” energy sources
in the wholesale electricity and capacity market, the Decree of the Government of the Russian
Federation No. 449 dated May 28, 2013 “On the incentive mechanism for the use of renewable
energy sources in the wholesale electricity and capacity market” (Decree No. 449) was adopted.
However, this Decree actually came into effect only on October 10, 2018, having undergone a
number of changes and improvements, reflecting the problematic side of supporting the
development of RES in the power industry, starting from the stage of statutory regulation of the
“clean” energy source promotion.
Decree No. 449 refers to electricity generating facilities of renewable energy: wind, solar power
plants and small hydropower plants with a capacity of 5 to 25 MW (companies have the right to
choose to participate in the retail or wholesale electricity market), as well as generating facilities,
the capacity of which exceeds 25 MW. The incentive mechanism is based on recovery of costs for
power sales agreements (PSA) on the wholesale electricity and capacity market (if the terms of
PSA are properly fulfilled by the contractor, the government guarantees him a return of
investments with a yield of about 12% on invested capital1934). At the same time, the volume and
structure of the annually commissioned capacities by types of RES, as well as the price parameters
of PSA (“price formula”) are determined by the Government of the Russian Federation based on
guaranteed return on investment within 15 years.
That is, Chapter 6 of the Federal Law No. 35-FZ dated March 26, 2003 “On electric power
industry”, by transferring to the Government of the Russian Federation the ability to determine
the essential terms of the PSA, limits the realization of the rights of the owner of the generating
facility to dispose of its property to the extent of accession to the already “dictated” terms. The
presented incentive method (the goal of which is a payback from the RES production facilities)
does not lead to the industry development, since the letter of the Law “On electric power industry”
is only formalised in Article 32 the Government of the Russian Federation as a subject that
determines the price of the PSA, while the spirit of the Law necessary for the goal achievement is
absent. Therefore, as a more progressive solution to support RES, can be offered not an imperative
definition of the terms of the PSA by the Government of the Russian Federation, but a joint
settlement of issues of periods and methods of energy supply with the owner of RES facilities.
In addition, for the actual maintenance of alternative electric power industry, the levels of capital
and operating costs are standardised, which makes it possible to control the level of total costs for

1934Proceedings

of the VII Conference “The Future of Renewable Energy in Russia” (December 12, 2018)
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support of RES-based generation and limit the growth of tariffs.1935 The selection of projects for
the RES PSA will be carried out according to the results of the tender procedure, the criteria of
which to take into account the declared specific capital and operating costs and indicators of the
project on localization of production (use of domestic equipment). The latter is aimed at
stimulating the development of domestic production of equipment in the field of RES1936.
Thus, the wholesale market for RES actually works, and despite the fact that the pace of
construction and payback did not reach the expected values in Russia (only 1% share of RES in
the generation of electrical energy can be achieved by 2025 instead of the planned 4.5%)1937.
Investors are beginning to proactively invest money in the construction of generating facilities.
The retail market and its subjects with generating facilities with capacity of up to 5 MW and
generators with capacity range from 5 to 25 MW (such companies independently make a choice
of sales market) – operate on statutory basis of regulation (Decree of the Government of the
Russian Federation No. 442 dated May 04, 2012 “On the functioning of retail electricity markets,
complete and (or) partial restriction of the electrical energy use conditions”).
At the end of 2017, the Government of Russia approved a plan of measures to stimulate the
development of RES-based microgeneration facilities (up to 15 kW) installed at the sites of
consumers (including individuals).1938 However, it is still only expected that the procedure for
locating microgeneration facilities (solar panels, wind turbines) will be simplified, and their owners
will be able to sell surplus electricity to a guaranteeing supplier operating in the area. In this case,
the owners will be exempt from taxes1939.
Entry of new investors into the retail market is controlled by the territorial administration of the
region:1940
1. competitive selection of an investment project for a RES-based generating facility is carried
out;
2. during the selection, a bilateral agreement is concluded between the investor (undertakes to
build the RES facility) and the administration (undertakes to set a higher tariff for RES
energy);
3. the agreement defines a third party that in the future will purchase RES-based electricity at
higher tariffs;
4. the real construction begins only after the settlement of the future process of operation of
the RES facilities.
Proceedings of the round table “Renewable energy sources in the world and in Russia”, academician V.E. Fortov
– Chairman of the Program Committee of the Forum REENFOR-2013, Dr. Sci. (Eng.) O.S. Popel – Chairman of
the Organizing Committee of the Forum REENFOR-2013, Joint Institute for High Temperatures of the Russian
Academy of Sciences, Moscow
1936Ibid.
1937 Proceedings of the VII Conference “The Future of Renewable Energy in Russia” (December 12, 2018) – support
of RES 1.0., decision making after 2024
1938 A plan of actions to stimulate the development of generating facilities based on renewable energy sources with an
installed capacity of up to 15 kW. Approved by the Deputy Chairman of the Government A. Dvorkovich on July 19,
2017
1939 O.E. Konovalova. State Support of Renewable Energy Sources in the Retail Market and Isolated Areas //
Proceedings of the Kola Scientific Center of the Russian Academy of Sciences. 2018. P. 132-139.
1940 Decree of the Government of the Russian Federation No. 442 dated May 04, 2012 “On the functioning of retail
electricity markets, complete and (or) partial restriction of the electrical energy use conditions”
1935
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As a result, when a RES facility receives a qualification certificate in NP SovetRynka, the region
administration sets a higher tariff1941 based on capital and operating costs (using the method of
long-term investment calculated for 15 years). The purpose of a kind of state support for the retail
market of RES is to conclude a purchase and sale agreement with a territorial network organization
(TNO) on the terms of an increased tariff for the sale of electricity within 5% of network losses.
Thus, paternalistic state support is provided for promotion of the retail market of RES, creating
“artificial” supply and demand mechanisms.
If we refer to the Decree of the Government of Russia No. 321 dated April 15, 2014 “On approval
of the state program of the Russian Federation “Energy Efficiency and Power Industry
Development”, namely to the datasheet of Program No. 6 “Development of the use of renewable
energy sources”, it is possible to evaluate the overall state support of the development of RES
(responsible for implementation of the program of the Ministry of Energy of the Russian
Federation). The volume of budget allocations from the federal budget for development of RES
for the period from January 1, 2013 to December 31, 2020 is 169,871.8 thousand roubles. At the
same time, the calculated annual budget has a regressive nature (for example, for 2014 it amounted
to 95,000 thousand roubles, and for 2020 – 13,350 thousand roubles), this procedure for allocating
funds for the development of RES is explained by one of the main tasks for maintaining “green”
energy – creating a cost-effective environment for private investment in the program.
The problem on the way of successful implementation of the state support program is insufficient
stability in the development of domestic small and medium-sized businesses, which are statutorily
required to ensure the established level of equipment localization. In order for Russian companies
that do not have the necessary resources to create their own production of components and power
facilities to have the ability to promote the development of alternative energy, it is necessary to
reduce the percentage of localization and allow for an increase in marginal capital costs, at least
for small businesses.
Among the possible ways to attract-extra budgetary funds for development of the RES industry,
there is subparagraph 5 of paragraph 1 of Article 67 of the Tax Code of the Russian Federation,
which provides an opportunity to receive an investment tax credit for organizations investing their
assets in the creation of facilities for obtaining RES (changing the due date for tax payment, when
the organization, if there are relevant grounds, is given the opportunity, within a certain period, to
reduce its tax payments with subsequent phased payment of the credit amount and accrued
interest)1942.
If eventually, we turn to more progressive ways of developing “clean” energy that is already being
implemented in practice via law-making, then another way of supporting the operation of RESbased generators with a capacity of less than 25 MW was the subsidization of network connection
costs. Since the cost of connection of such capacities is higher, as required by the Federal Law
“On Electric Power Industry”, the Decree of the Government of the Russian Federation No. 850
dated 20.10.2010 “On approval of criteria for the provision of subsidies from the federal budget
1941 FAS Order No. 900/15 dated September 30, 2015 “On approval of guidelines for setting tariffs for electric energy
(power) from RES to compensate for loss in electric networks”
1942Paragraph 1, Article 66 “Tax Code of the Russian Federation (Part One)” dated July 31, 1998 No. 146-FZ
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in order to compensate the cost of technological connection of generating facilities with installed
generating capacity of no more than 25 MW recognised as qualified facilities operating on the basis
of the use of renewable energy sources, to persons to whom such facilities belong on the basis of
the right of ownership or on other legal grounds”, which established subsidy criteria for economic
“facilitation” of using small generators.
Consequently, the Order of the Ministry of Energy of Russia No. 380 dated July 22, 2013 “On
approval of the rules for provision of subsidies from the federal budget to compensate the cost of
technological connection of generating facilities with an installed generating capacity of not more
than 25 MW, recognised as qualified facilities operating on the basis of renewable energy sources,
legal entities to whom such facilities belong by right of ownership or on other legal grounds”,
which approved specific rules of subsidization, while in paragraph 5 of this Order, a maximum
amount of subsidy to the owner of the generating facility - up to 50% of the cost of technological
connection to the network, but not more than 30 million roubles for a generating facility.
Therefore, we can conclude that measures to support the use of RES differ depending on the
volume of energy produced and, consequently, depending on the sales markets of the “green”
electric power industry (the distribution of RES to the relevant markets is carried out by the
Russian Government):
1. retail market – the volume of produced energy, obligatory for purchase by network and
distribution companies in the region, is not more than 5% of the volume of their
technological losses;
2. wholesale market and retail market – the marginal values of capital and operating costs,
which affect the amount of payment for capacity in one market and increased tariffs for RES
in another.
The reviewed measures to support alternative energy sources reflect the declarative nature of the
established mechanisms – their validity (binding force), but not practical effectiveness. Such
“formality” of the result can be explained by the lack of the necessary minimum of material
resources that could “revive” the regulatory incentive structures. At present, it is important to
focus on the economy, namely on the components accompanying its fundamental development:
education in the field of RES, R&D, long-term PSAs, proactively distribute microgeneration in
cities, for example, by incorporating solar panels into buildings1943, which will be the beginning of
the development of small entrepreneurship in the field of RES.

-

1943Proceedings of the Russian Energy Week 2018. Anatoly Chubais, Chairman of the Executive Board, RUSNANO
Management Company, LLC
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±Ä±¹´± º®±¾¬ ¯·¬® »¼¬®´¾±·È½¾®  º¾
01.06.2008 “ ¶º¹Â±»Â´´ ½º¾¼¿°¹´Ã±½¾®¬
¯º½¿°¬¼½¾® ¿Ã¬½¾¹´¶º®-  ® º·¬½¾´
´¹¹º®¬Â´º¹¹º¯º ¼¬³®´¾´Ë É¹±¼¯±¾´¶´ ´
¼¬³¼¬º¾¶´ »±¼±°º®ÇÁ É¹±¼¯±¾´Ã±½¶´Á
¾±Á¹º·º¯´µ ´ »·¬¹± »±¼®ººÃ±¼±°¹ÇÁ
¸±¼º»¼´Ë¾´µ »º ±Ì ¼±¬·´³¬Â´´”
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ º¼º·±®½¾®¬ ¬¼º¶¶º º¾
15.03.2016 “ ½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ
½¼±°Ç
´
¼¬Â´º¹¬·È¹º¯º ´½»º·È³º®¬¹´Ë »¼´¼º°¹ÇÁ
¼±½¿¼½º®”

Corresponding translation in English
The Decision of CIS Council of Heads of State
of 20.11.2013 “The decision on the Concept
of cooperation of the CIS members in the field
of RES and the Plan of priority measures for
its implementation”

The Decision of CIS Economic Council of
17.06.2015
“Information
on
the
implementation of the Plan of priority
measures for the implementation of the
Concept of cooperation of the CIS members
in the field of renewable energy”
The Federal Law of 26.03.2003 No. 35-FL
“On electricity”
The Governmental Decree of 23.01.2015 No.
47
The Governmental Decree of 29.12.2011 No.
1178 “On pricing in the field of regulated
prices (tariffs) in the power industry”
The Governmental Decree of 17.02.2014 No.
117
The Decision of CIS Council of Heads of State
of 01.06.2018 “Decision on the concept of
cooperation between the CIS members in the
field of innovative development of energy and
the development of advanced energy
technologies and the Plan of priority measures
for its implementation”
The Agreement between the Government of
RF and the Government of Kingdom
Morocco of 15.03.2016 “On cooperation in
the field of environmental protection and
rational use of natural resources”
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º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ ±¹¯±¼½¶ºµ ±½»¿·´¶´ º¾
20.12.2002 “ ½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´
ºÁ¼¬¹Ç º¶¼¿²¬ÊÅ±µ ½¼±°Ç»
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ ±½»¿·´¶´ º·°º®¬ º¾
20.02.2008 “ ½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ
½¼±°Ç
´
¼¬Â´º¹¬·È¹º¯º ´½»º·È³º®¬¹´Ë »¼´¼º°¹ÇÁ
¼±½¿¼½º®”
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ ´¾¬µ½¶ºµ ¬¼º°¹ºµ
±½»¿·´¶´
º¾
27.05.1994
“
½º¾¼¿°¹´Ã±½¾®±
®
º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ ½¼±°Ç”
º¯·¬Ä±¹´±
¸±²°¿
¼¬®´¾±·È½¾®º¸
±½»¿·´¶´ ¬³¬Á½¾¬¹ ´ ¼¬®´¾±·È½¾®º¸
º½½´µ½¶ºµ £±°±¼¬Â´´ º¾ 22.12.2004 “
½º¾¼¿°¹´Ã±½¾®±
®
º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ ½¼±°Ç”
º¯·¬Ä±¹´±
¸±²°¿
¼¬®´¾±·È½¾®º¸
º½½´µ½¶ºµ £±°±¼¬Â´´ ´ »¼¬®´¾±·È½¾®¬¸´
¯º½¿°¬¼½¾®-Ã·±¹º® ½½ºÂ´¬Â´´ ¯º½¿°¬¼½¾®
ª¯º-º½¾ºÃ¹ºµ ³´´ º¾ 10.12.2005 “
½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´ É¶º¹º¸´¶´ ´
¼¬³®´¾´Ë
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ ºÊ³¬
º®±¾½¶´Á ºÂ´¬·´½¾´Ã±½¶´Á ±½»¿·´¶ ´
¼¬®´¾±·È½¾®º¸ º¼º·±®½¾®¬ ±·È¯´´ º¾
25.06.1975
“ ½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´ ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ ½¼±°Ç”
º¯·¬Ä±¹´±
¸±²°¿
¼¬®´¾±·È½¾®º¸
º½½´µ½¶ºµ £±°±¼¬Â´´ ´ ¼¬®´¾±·È½¾®º¸
£´¹·Ë¹°½¶ºµ ±½»¿·´¶´ º¾ 05.11.1993 “
¼±¬·´³¬Â´´ »¼º±¶¾º® ½º¾¼¿°¹´Ã±½¾®¬ ®
º·¬½¾´ ºÁ¼¬¹Ç º¶¼¿²¬ÊÅ±µ ½¼±°Ç »º
ºÆ±¶¾¬¸, ¼¬½»º·º²±¹¹Ç¸ ¹¬ ¾±¼¼´¾º¼´ËÁ
±½»¿·´¶´ ¬¼±·´Ë, ±¹´¹¯¼¬°½¶ºµ,
¿¼¸¬¹½¶ºµ, º®¯º¼º°½¶ºµ, ½¶º®½¶ºµ
º·¬½¾±µ ´ ¯. ¬¹¶¾-±¾±¼¿¼¯¬”
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The Agreement between the Government of
the RF and the Government of the Republic
of Hungary of 20.12.2002 “On cooperation in
the field of environmental protection”
The Agreement between the Government of
RF and the Government of Republic of
Moldova of 20.02.2008 “On cooperation in
the field of environmental protection and
rational use of natural resources”
The Agreement between the Government of
RF and the Government of People’s Republic
of China of 27.05.1994 “On cooperation in the
field of environmental protection”
The Agreement between the Government of
RF and the Government of Republic of
Kazakhstan of 22.12.2004 “On cooperation in
the field of environmental protection”
The Agreement between the Government of
RF and the governments of the members of
the Association of Southeast Asian Nations of
10.12.2005 “On cooperation in the field of
economy and development”
The Agreement between the Government of
the Union of Soviet Socialist Republics and the
Government of the Kingdom of Belgium of
25.06.1975 “On cooperation in the field of
environmental protection”
The Agreement between the Government of
RF and the Republic of Finland of 05.11.1993
“On implementation of cooperation projects
in the field of environmental protection of the
objects, located in territories of the Republic of
Karelia, Leningrad, Murmansk, Novgorod,
Pskov areas and St. Petersburg”
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º¯·¬Ä±¹´±
¸±²°¿
¼¬®´¾±·È½¾®º¸
º½½´µ½¶ºµ £±°±¼¬Â´´ ´ ¼¬®´¾±·È½¾®º¸
´¾º®½¶ºµ ±½»¿·´¶´ º¾ 29.06.1999 “
½º¾¼¿°¹´Ã±½¾®±
®
º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ ½¼±°Ç”
«¬¸ºÃ¹¬Ë
¶º¹®±¹Â´Ë
¼¯¬¹´³¬Â´´
Æ±°´¹±¹¹ÇÁ ¬Â´µ º ´³¸±¹±¹´´
¶·´¸¬¾¬» º¾ 9 ¸¬Ë 1992 ¯º°¬ ´ “´º¾½¶´µ
»¼º¾º¶º· ¶ ¬¸ºÃ¹ºµ ¶º¹®±¹Â´´” º¾
11.12.1997
º½¾¬¹º®·±¹´± ¼¬®´¾±·È½¾®¬ £ º¾
28.05.2007 ¯º°¬ Ò 332
º½¾¬¹º®·±¹´± ¼¬®´¾±·È½¾®¬ £ º¾
15.09.2011 ¯º°¬ Ò 780 « ¸±¼¬Á »º
¼±¬·´³¬Â´´ ½¾¬¾È´ 6 ´º¾½¶º¯º »¼º¾º¶º·¬
¶ ¬¸ºÃ¹ºµ ¶º¹®±¹Â´´  º
´³¸±¹±¹´´ ¶·´¸¬¾¬”
“¬¼´²½¶º±
½º¯·¬Ä±¹´±
®
¼¬¸¶¬Á
¬¸ºÃ¹ºµ ¶º¹®±¹Â´´  º ´³¸±¹±¹´´
¶·´¸¬¾¬” º¾ 22.04.2016
“ º¯·¬Ä±¹´±
º
»¬¼¾¹±¼½¾®±
´
½º¾¼¿°¹´Ã±½¾®± ¸±²°¿ º½½´±µ ´  ” º¾
24.06.1994
“±¸º¼¬¹°¿¸
º
»¼º¸ÇÄ·±¹¹º¸
½º¾¼¿°¹´Ã±½¾®± ® É¹±¼¯±¾´Ã±½¶º¸ ½±¶¾º¼±
¸±²°¿
´¹´½¾±¼½¾®º¸
¾º»·´®¬
´
É¹±¼¯±¾´¶´ º½½´µ½¶ºµ £±°±¼¬Â´´ ´
®¼º»±µ½¶ºµ ¶º¸´½½´±µ” º¾ 11.02.1999
“®¼º»±µ½¶¬Ë É¹±¼¯±¾´Ã±½¶¬Ë Á¬¼¾´Ë” º¾
17.12.1991
“º¯º®º¼ ¶ ®¼º»±µ½¶ºµ É¹±¼¯±¾´Ã±½¶ºµ
Á¬¼¾´´” º¾ 17.12.1994
“¼º¾º¶º· ¶ ©¹±¼¯±¾´Ã±½¶ºµ ¤¬¼¾´´ »º
®º»¼º½¬¸ É¹±¼¯±¾´Ã±½¶ºµ ÉÀÀ±¶¾´®¹º½¾´
´
½ºº¾®±¾½¾®¿ÊÅ´¸
É¶º·º¯´Ã±½¶´¸
¬½»±¶¾¬¸” º¾ 17.12.1994
¬½»º¼Ë²±¹´± ¼¬®´¾±·È½¾®¬ £ º¾
30.07.2009 Ò 1055-¼
“®¼º»±µ½¶¬Ë
½¾¼¬¾±¯´Ë
É¹±¼¯º±³º»¬½¹º½¾´,
»¼´¹Ë¾¬Ë
®¼º»±µ½¶´¸ º®±¾º¸ 24.10.2014

The Agreement between the Government of
the RF and the Government of Republic of
Litva of 29.06.1999 “On cooperation in the
field of environmental protection”
The “United Nations Framework Convention
on climate change” of 09.05.1992 and the
“Kyoto Protocol” of 11.12.1997

The Governmental Decree of 28.05.2007 No.
332
the Governmental Decree of 15.09.2011 No.
780 “On measures to implement article 6 of
the Kyoto Protocol to the UN Framework
Convention on climate change”
“Paris Agreement under the United Nations
Framework Convention on Climate Change”
of 22.04.2016
The “Agreement on partnership and
cooperation between Russia and the EU” of
24.06.1994
The “Memorandum on industrial cooperation
in the energy sector between the Ministry of
fuel and energy of the Russian Federation and
the European Commission” of 11.02.1999
The “European energy Charter” of 17.12.1991
The “European energy Charter Treaty” of
17.12.1994
The “Protocol to the Energy Charter on
energy efficiency and related environmental
aspects” of 17.12.1994
The Governmental Decree of 30.07.2009 No.
1055-p
The “European Energy Security Strategy”,
adopted by Council of Europe 24.10.2014
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“º¼º²¹¬Ë
¶¬¼¾¬
É¹±¼¯±¾´Ã±½¶º¯º
½º¾¼¿°¹´Ã±½¾®¬ º½½´´ ´  °º 2050 ¯.”,
¸¬¼¾ 2013 ¯º°¬
“±¸º¼¬¹°¿¸ º ±Á¬¹´³¸± ¼¬¹¹±¯º
»¼±°¿»¼±²°±¹´Ë ® ½À±¼± É¹±¼¯±¾´¶´ ®
¼¬¸¶¬Á ©¹±¼¯º°´¬·º¯¬ º½½´Ë- ” º¾
16.11.2009
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ º¼º·±®½¾®¬ §®±Â´Ë
“¼º¾º¶º· º ½º¾¼¿°¹´Ã±½¾®± ® º·¬½¾´
É¹±¼¯±¾´¶´” º¾ 03.12.1997
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ º¼º·±®½¾®¬ §®±Â´Ë “
½º¾¼¿°¹´Ã±½¾®±
®
º·¬½¾´
É¹±¼¯ºÉÀÀ±¶¾´®¹º½¾´
´
©”
º¾
26.04.1999
º¯·¬Ä±¹´±
¸±²°¿
¼¬®´¾±·È½¾®º¸
º½½´µ½¶ºµ £±°±¼¬Â´´ ´ ¼¬®´¾±·È½¾®º¸
º¼º·±®½¾®¬ ½»¬¹´Ë “ ½º¾¼¿°¹´Ã±½¾®± ®
º·¬½¾´ ºÁ¼¬¹Ç º¶¼¿²¬ÊÅ±µ ½¼±°Ç” º¾
28.04.1994
º¯·¬Ä±¹´± ¸±²°¿ ¼¬®´¾±·È½¾®º¸ £ ´
¼¬®´¾±·È½¾®º¸ º¼º·±®½¾®¬ ¬¹´Ë “
½º¾¼¿°¹´Ã±½¾®±
®
º·¬½¾´
ºÁ¼¬¹Ç
º¶¼¿²¬ÊÅ±µ ½¼±°Ç” º¾ 05.01.1993
¬½»º¼Ë²±¹´± ¼¬®´¾±·È½¾®¬ £ º¾
08.01.2009 N 1-¼ « º½¹º®¹ÇÁ
¹¬»¼¬®·±¹´ËÁ ¯º½¿°¬¼½¾®±¹¹ºµ »º·´¾´¶´ ®
½À±¼±
»º®ÇÄ±¹´Ë
É¹±¼¯±¾´Ã±½¶ºµ
ÉÀÀ±¶¾´®¹º½¾´ É·±¶¾¼ºÉ¹±¼¯±¾´¶´ ¹¬
º½¹º®± ´½»º·È³º®¬¹´Ë ®º³º¹º®·Ë±¸ÇÁ
´½¾ºÃ¹´¶º® É¹±¼¯´´ ¹¬ »±¼´º° °º 2024
¯º°¬»
¼´¶¬³ £ º¾ 30 ½±¹¾Ë¼Ë 2015 ¯. Ò
900/15 « ¿¾®±¼²°±¹´´ ¸±¾º°´Ã±½¶´Á
¿¶¬³¬¹´µ »º ¿½¾¬¹º®·±¹´Ê ¾¬¼´Àº® ¹¬
É·±¶¾¼´Ã±½¶¿Ê É¹±¼¯´Ê (¸ºÅ¹º½¾È) º¾
© ® Â±·ËÁ ¶º¸»±¹½¬Â´´ »º¾±¼È ®
É·±¶¾¼´Ã±½¶´Á ½±¾ËÁ»
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“Road map of energy cooperation between
Russia and the EU until 2050”, March 2013
the “Memorandum on the early warning
mechanism in the energy sector within the
framework of the Russia-EU Energy
Dialogue” of 16.11.2009
The Agreement between the Government of
the RF and the Government of Kingdom of
Sweden “Protocol on cooperation in the field
of energy” of 03.12.1997
The Agreement between the Government of
the RF and the Government of Kingdom of
Sweden “Agreement on cooperation in the
field of energy efficiency and RES of
26.04.1999
The Agreement between the Government of
the Russian Federation and the Government
of the Kingdom of Spain “On cooperation in
the field of environmental protection” of
28.04.1994
The Agreement between the Government of
the Russian Federation and the Government
of the Kingdom of Denmark “On cooperation
in the field of environmental protection” of
05.01.1993
Decree of the Government of the Russian
Federation No. 1-p dated January 8, 2009 “On
the main directions of state policy in the field
of increasing the energy efficiency of electric
power industry based on the use of renewable
energy sources for the period up to 2024”

FAS Order No. 900/15 dated September 30,
2015 “On approval of guidelines for setting
tariffs for electric energy (power) from RES to
compensate for loss in electric networks
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¿¹¶¾ 1 ½¾¬¾ÈË 66 «¬·º¯º®Çµ ¶º°±¶½
º½½´µ½¶ºµ £±°±¼¬Â´´ (Ã¬½¾È »±¼®¬Ë)» º¾
31.07.1998 N 146-£
¬¾±¼´¬·Ç VII ¶º¹À±¼±¹Â´´ «¿°¿Å±±
®º³º¹º®·Ë±¸ºµ É¹±¼¯±¾´¶´ ® º½½´´» (12
°±¶¬¼Ë 2018 ¯.)
¬¾±¼´¬·Ç
¶¼¿¯·º¯º
½¾º·¬
«º³º¹º®·Ë±¸Ç± ´½¾ºÃ¹´¶´ É¹±¼¯´´ ®
¸´¼± ´ ® º½½´´», ¬¶¬°±¸´¶ £º¼¾º® .. –
¼±°½±°¬¾±·È ¼º¯¼¬¸¸¹º¯º ¶º¸´¾±¾¬
£º¼¿¸¬ REENFOR-2013, °.¾.¹. º»±·È
. . – ¼±°½±°¬¾±·È ¼¯¬¹´³¬Â´º¹¹º¯º
¶º¸´¾±¾¬
£º¼¿¸¬
REENFOR-2013
Æ±°´¹±¹¹Çµ
´¹½¾´¾¿¾
®Ç½º¶´Á
¾±¸»±¼¬¾¿¼ , º½¶®¬
¬¾±¼´¬·Ç ¬¾±¼´¬·Ç VII ¶º¹À±¼±¹Â´´
«¿°¿Å±± ®º³º¹º®·Ë±¸ºµ É¹±¼¯±¾´¶´ ®
º½½´´» (12 °±¶¬¼Ë 2018 ¯.) – »º°°±¼²¶¬
© 1.0., ®Çº¼ ¼±Ä±¹´µ »º½·± 2024 ¯º°¬
º¹º®¬·º®¬
..
º½¿°¬¼½¾®±¹¹¬Ë
»º°°±¼²¶¬ ®º³º¹º®·Ë±¸ÇÁ ´½¾ºÃ¹´¶º®
É¹±¼¯´´ ¹¬ ¼º³¹´Ã¹º¸ ¼Ç¹¶± ´
´³º·´¼º®¬¹¹ÇÁ ¾±¼¼´¾º¼´ËÁ // ¡¼¿°Ç
º·È½¶º¯º ¹¬¿Ã¹º¯º Â±¹¾¼¬ . 2018. .
132-139.
¬¾±¼´¬·Ç º½½´µ½¶ºµ ©¹±¼¯±¾´Ã±½¶ºµ
±°±·´
2018.
¹¬¾º·´µ
¦¿¬µ½,
¼±°½±°¬¾±·È ¼¬®·±¹´Ë  «¢
« »
¼±°½¾¬®·±¹´Ë, »¼±°½¾¬®·Ë±¸Ç± Ã±¼±³
¯±¹±¼¬·È¹º¯º ½±¶¼±¾¬¼Ë ¼¯¬¹´³¬Â´´
Æ±°´¹±¹¹ÇÁ ¬Â´µ ¶º¸´½½´´ »º
¯¼¬¹´Â¬¸ ¶º¹¾´¹±¹¾¬·È¹º¯º Ä±·ÈÀ¬ ®
½ºº¾®±¾½¾®´´ ½ »¿¹¶¾º¸ 8 ½¾¬¾È´ 76
º¹®±¹Â´´ ¼¯¬¹´³¬Â´´ Æ±°´¹±¹¹ÇÁ
¬Â´µ »º ¸º¼½¶º¸¿ »¼¬®¿ º¾ 10 °±¶¬¼Ë
1982
±¶·¬¼¬Â´Ë, º½¹º®¬¹¹¬Ë ¹¬ º¾¹ºÄ±¹´ËÁ
¸±²°¿
º½½´µ½¶ºµ
£±°±¼¬Â´±µ
´
º¼º·±®½¾®º¸ º¼®±¯´Ë (26 ¸¬¼¾¬ 1996
¯º°¬)

Paragraph 1, Article 66 “Tax Code of the
Russian Federation (Part One)” dated July 31,
1998 No. 146-FZ
Proceedings of the VII Conference “The
Future of Renewable Energy in Russia”
(December 12, 2018)
Proceedings of the round table “Renewable
energy sources in the world and in Russia”,
academician V.E. Fortov – Chairman of the
Program Committee of the Forum
REENFOR-2013, Dr. Sci. (Eng.) O.S. Popel –
Chairman of the Organizing Committee of the
Forum REENFOR-2013, Joint Institute for
High Temperatures of the Russian Academy
of Sciences, Moscow
Proceedings of the VII Conference “The
Future of Renewable Energy in Russia”
(December 12, 2018) – support of RES 1.0.,
decision making after 2024
O.E. Konovalova. State Support of Renewable
Energy Sources in the Retail Market and
Isolated Areas // Proceedings of the Kola
Scientific Center of the Russian Academy of
Sciences. 2018. P. 132-139.
Proceedings of the Russian Energy Week
2018. Anatoly Chubais, Chairman of the
Executive Board, RUSNANO Management
Company, LLC
Submissions, through the Secretary-General of
the United Nations, to the Commission on the
Limits of the Continental Shelf, pursuant to
article 76, paragraph 8, of the United Nations
Convention on the Law of the Sea of 10
December 1982

Declaration based on relations between the
Russian Federation and the Kingdom of
Norway (March 26, 1996)
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º¯º®º¼ ¸±²°¿ º½½´µ½¶ºµ £±°±¼¬Â´±µ ´
º¼º·±®½¾®º¸ º¼®±¯´Ë º °±·´¸´¾¬Â´´
¸º¼½¶´Á »¼º½¾¼¬¹½¾® ´ ½º¾¼¿°¹´Ã±½¾®± ®
¬¼±¹Â±®º¸ ¸º¼± ´ ±®±¼¹º¸ ±°º®´¾º¸
º¶±¬¹± (15 ½±¹¾Ë¼Ë 2010 ¯º°¬)
±¹±¼¬·È¹¬Ë ¶º¹À±¼±¹Â´Ë ¼¯¬¹´³¬Â´´
Æ±°´¹±¹¹ÇÁ ¬Â´µ »º ®º»¼º½¬¸
º¼¬³º®¬¹´Ë, ¹¬¿¶´ ´ ¶¿·È¾¿¼Ç, ´½¶¿½½¾®¬
º¹½¾´¾¿Â´Ë º½½´µ½¶ºµ £±°±¼¬Â´´
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Treaty between the Russian Federation and the
Kingdom of Norway on Maritime delimitation
and cooperation in the Barents Sea and the
Arctic Ocean (September 15 2010)
The General Conference of the United
Nations Educational, Scientific and Cultural
Organization
The Constitution of the Russian Federation
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1. Does your country have energy and/or environmental strategy policies
1.1. Introduction
The Republic of Serbia has a challenge to make path to desired long-term energy development and
define strategic preferences which are the basis for that development in future. In recent years the
Republic of Serbia made the key steps that put her on the list of countries that are strategically care
of their resources and the environment. The Republic of Serbia has renewable solar energy, water,
wind, geothermal energy and biomass. The most important potential of renewable energy sources
is from biomass and the total potential of biomass renewable energy accounts for
60.3%. Currently, the highest rate of energy from renewable sources is hydro potential, whose total
gross potential of water that flows into waterways is around 25.000 GWh (giga watt hours) per
year. In this sense, the goal provides conditions for the promotion of energy efficiency and
favourable legal conditions for dynamic investment in energy. The most important is membership
in Energy Community (EC) and accession to European Union (EU).

1.2. Strategic documents
1.2.1. Treaty establishing the Energy Community
The Republic of Serbia in 2006 became a member of the Energy Community (EC) by signing and
ratifying the Treaty establishing the Energy Community between the European Community and
the Republic of Albania, Bulgaria, Bosnia and Herzegovina, the Republic of Croatian, the former
Yugoslav Republic of Macedonia, Montenegro, Romania and the United Nations Interim
Administration Mission in Kosovo in accordance with resolution 1244 United Nations Security
Council (UNSC), signed on 25 October 2005 in Athens.1944 One of the obligation is to promote
the use of energy produced from renewable energy sources and promotion of the use of biofuels
or other fuels produced from renewable sources in transport. Also must achieve through the
promotion of renewable energy sources in the electricity, heating and cooling and transport sector
to ensure that by 2020 the share of renewable energy makes up at least 20% of the total energy
consumption in the European Union. One of the obligations is the use of renewable energy in
transport shall be at least 10% of fuel consumption in the European Union by 2020.

1.2.2. First action plan for energy efficiency of the Republic of Serbia
The first action plan covers the period from 2010 to 2012 and determined middle indicative target
for this period at a level of 1.5% of final domestic energy consumption in 2008 - 0.1254 Mtoe
(million tonnes of oil equivalent) and the total target of at least 9% of final energy consumption in
the ninth year of implementation of the directive. The amount of the indicative target that country
should be confirmed as the sum of energy savings over a period of nine years is determined on the
basis of data on final energy consumption in 2008. Calculated in relation to the final energy
1944
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consumption in 2008 - 0.7524 Mtoe. Final energy savings target of 1.5% will be achieved by
implementation of measures to improve energy efficiency in the sectors of households and public
and commercial activities - 0.0235 Mtoe, industry - 0.0566 Mtoe and transport - 0.0453 Mtoe.
Obstacles during implementation were due to the lack of established institutional and legal
frameworks, unsatisfactory financial mechanisms and instruments, the general state of the
economy, lack of administrative capacity, insufficient interdepartmental communication and
coordination and others.

1.2.3. The second action plan for energy efficiency of the Republic of Serbia
The second action plan covers period from 2013 to 2015 and define intermediate indicative target
saving in final energy consumption for this period. Central indicative target for the upcoming
period from 2013 to 2015 is fixed at the level of 3.5% of domestic consumption of final energy in
2008 - 0,2952 Mtoe so that in the period from 2010 to 2015, the total exercise savings of 0,3975
Mtoe (4.7%) or the total target of at least 9% of the final energy consumption in the ninth year of
application of 0.7524 widely. The aim of final energy savings in the period from 2013 to 2015 of
0,2952 Mtoe (3.5%) will be achieved by implementation of measures to improve energy efficiency
in the sectors of household 0,0693 Mtoe (about 23.4%), public and commercial sectors 0.0499
Mtoe (about 16.8%), industry 0.081 Mtoe (about 27.7%) and traffic 0.095 Mtoe (about 32.1%). In
a second action plan is introduced calculation methodology for energy saving "bottom-up". In
preparation of the second action plan used the data on final energy consumption in industry,
transport, households and other sectors from official energy balance of the Republic of Serbia.
Consumption in air transport is excluded from the final energy consumption shown in the official
Energy Balance of the Republic of Serbia. The most necessary is to establish continuous and stable
funding mechanism projects improvement of energy efficiency as well as the establishment of
specialised fund from which it would be established to provide cost savings; adoption of secondary
legislation which will define sectoral responsibilities in planning savings, their implementation and
reporting on them, as well as further strengthening the capacity of institutions and the public
sector. This action plan has a significance for the implementation of policies to improve energy
efficiency from the point of monitoring and reporting on the targets set in the first action plan,
harmonization of the action plan with the latest relevant strategic documents of the Republic of
Serbia, laws and standards that are being developed or already adopted and audits previous
measures and objectives and establishing new measures, which will take into account the
comprehensive statistical analysis of energy consumption in all sectors. In the first action plan was
provided for the establishment of the energy efficiency fund back in 2010, but only the new law
on the efficient use of energy, which was adopted in March 2013, enabled the establishment of the
Budget fund, which will finance projects to improve energy efficiency by 2014 and based on the
approved annual work program of the fund. This law regulates the conditions and method for
efficient use of energy and energy in the production, transmission, distribution and consumption
of energy; policy of efficient use of energy; energy management system; level of energy efficiency
labelling of products that affect energy consumption; the minimum requirement of energy
efficiency in the production, transmission and distribution of electrical and thermal energy
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generation and delivery of natural gas; financing, incentives and other measures in this area, as well
as other issues relevant to the rights and obligations of individuals and legal entities in connection
with the efficient use of energy.1945 Efficient use of energy to achieve the following objectives: 1.
improving the security of energy supply and its efficient use; 2. increasing competitiveness; 3. to
reduce the negative impact of the energy sector on the environment; 4. encouraging responsible
behaviour towards energy policy based on the implementation of energy efficiency measures and
energy efficiency in energy generation, transmission, distribution and consumption of energy.1946
This is the purview of the Ministry of energy, development and environmental protection. Also,
the Ministry shall prescribe the methodology for monitoring, verification and evaluation of the
effects of implementation of the action plan. For the implementation of the action plan are
responsible in addition to ministries and government bodies, autonomous provinces and local
governments and within its jurisdiction. The most important decision of the Law on the efficient
use of energy are the obligation to introduce energy management systems for large customers in
the private and public sector, labelling class energy efficiency for products which considerably
affect the power consumption and the objects, eco-design requirements for products, minimum
requirements of energy efficiency in the production, transmission and distribution of electrical and
thermal energy and natural gas, application of billing based on the measurement of the actual
energy consumption, mandatory control of boilers, the heating system and an air conditioning
system, energy efficiency as a criteria in the procurement, develop the energy provider, the state
budget for the energy efficiency, improvement program public transport system for the only ice
local governments with more than 20,000 inhabitants, incentives for rational and efficient use of
energy, mandatory energy audits for taxpayers energy management system, and a system of training
and certification of energy advisors who perform energy audits.

1.2.4. The third action plan for energy efficiency of the Republic of Serbia
The third action plan for energy efficiency of the Republic of Serbia was adopted for the period
until 2018.The action plan contains a report on the results so far of the final energy savings and
status of implementation of certain measures defined in the second action plan, goals for final
energy savings in 2018 and measures for their achievement. The goal provided the total energy
savings in 2018 amounted to 0.7524 Mtoe, representing a saving of 9% compared to the
consumption in 2008. As of 2015, generating savings of 0.37 Mtoe, representing 93% of the
savings envisaged for the period from 2010 to 2015, or about 50% of the target to be achieved as
of 2018. In the framework of the third action plan measures in the residential sector, the service
sector and industry have been updated, introduced a series of new measures for the transport
sector, are given some options for the implementation of measures in the agricultural sector and
analysed the progress in achieving the savings target that was set for 2018. In relation to the second
action plan here was first introduced and assessment of energy savings in the residential, public
and commercial sectors through the methodology of calculation of energy saving "top-down".
Estimates of energy savings have been updated in order to consider possible changes in the
1945
1946

668

Ibid.
ibid, Article 2.

ELSA SERBIA

objectives of sectoral measures. Based on the collected and processed data, it is estimated that as
of 2015, the savings amounted to 0.37 Mtoe, representing a 93% relative to the savings envisaged
for the period from 2010 to 2015, or about 50% of the target to be achieved as of 2018. The
greatest impact on the achievement of targets are systemic measures which include a large part of
the sector consumption. A significant source of savings in the new Action Plan is the transport
sector where the proposed new measures, while some older withdrawn. The third action plan for
energy efficiency of the Republic of Serbia for the period up to 2018 was prepared on the basis of
Article 7 of the Law on the efficient use of energy. Action plan for energy efficiency in the Republic
of Serbia which shall be adopted in accordance with the Strategy for a period of three years, shall
specify the implementation of strategies and measures for efficient use of energy.1947 The third
action plan for the first time establishes indicative targets to reduce primary energy consumption
and energy efficiency measures in the sectors of energy production and distribution. One of the
key reasons for reaching your goals in the previous period, the successful implementation of energy
efficiency measures especially in the residential, public and commercial sectors.

1.2.5. The national action plan for renewable energy sources of the Republic of Serbia
National renewable energy action plan is the document setting the targets of use of renewable
energy sources until 2020, as well as the manner of their achievement. Among other things, its aim
is to enhance investments into the field of renewable energy sources. Preparation of the National
renewable energy action plan in the presented form of questions and answers results from the
international commitment undertaken by the Republic of Serbia in 2006 by the "Law on
Ratification of the Treaty Establishing Energy Community between the European Community
and the Republic of Albania, Republic of Bulgaria, Bosnia and Herzegovina, Republic of Croatia,
Former Yugoslav Republic of Macedonia, Republic of Montenegro, Romania, Republic of Serbia
and United Nation Interim Administration Mission on Kosovo in compliance with the Resolution
1244 of the United Nations Security Council. The National action plan was prepared by the
intersectoral working group composed of representatives of the state administration bodies,
provincial bodies and other relevant institutions in the Republic of Serbia. The National action
plan sets national targets for the share of energy from renewable sources in transport, electricity
and heating and cooling by 2020, taking into account the effects of measures relating to energy
efficiency in the gross final energy consumption. Action plan foresees adequate measures to be
taken to achieve the national targets, including cooperation between local, regional and national
authorities, as well as planned projects of joint cooperation between the member countries of the
Energy Community for achieving their binding national targets. In the preparation of the National
action plan of the Republic of Serbia, the Kingdom of the Netherlands supported the project
"Development of the legal framework for the use of renewable energy sources" within the program
Government to Government Programme. Improving energy efficiency is a key task, and the goal
is to achieve a 20% improvement in energy efficiency by 2020 at European Union level. Decision
of the Ministerial Council of the Energy Community of 18 October 2012 defined by the ambitious
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binding target for the Republic of Serbia, which is 27% renewable energy in its gross final energy
consumption in 2020. The same Decision stipulates that the National action plan for renewable
energy of the Republic of Serbia shall be prepared in accordance with the model adopted for the
preparation of this document. According to this decision, each signatory states is required to adopt
the laws, regulations and administrative provisions by 1 January 2014.

1.2.6. Strategy of Energy Development of the Republic of Serbia
Energy Development Strategy of the Republic of Serbia is for the period up to 2025, with forecasts
to 2030. The main objectives of energy development of the Republic of Serbia as energy security,
the establishment of energy markets and the functioning of the sector in accordance with the
principles of sustainable development. The development of the legal and institutional framework
of the energy field will contribute to channelling the energy sector in raising energy efficiency,
renewable energy and the establishment of a unified national energy markets in an integrated
energy market of the Energy Community. Strategic energy development is based on establishing a
balance between the production of energy from available sources, energy consumption with the
market and socially sustainable character, and more efficient production and use of "pure" energy
from renewable sources. According to the latest Strategy priorities are: 1. ensuring energy security,
reducing import dependence, ensuring energy reserves of oil and natural gas and the construction
of new power capacities; 2. development of the energy market in the EU energy market in the
Republic of Serbia, which is integrated into the signing of the Treaty establishing the Energy
Community, which contributes to the economic development and stability of the country and the
building of the modernization of the electricity and gas infrastructure; 3. the establishment of
sustainable energy, through the implementation of energy efficiency, renewable energy and
implementation of standards for the protection of the environment and reducing harmful effects
on the climate. It is very important and necessary coordinated work of different state and local
institutions and organizations of different businesses and citizens. Also in terms of energy
efficiency it is essential to the formation of the energy market and the market pricing of energy
and energy. Changes in the energy sector of the Republic of Serbia must be socially acceptable and
sustainable.

2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Introduction
Energy resources and potentials of the Republic of Serbia include fossil, conventional (coal, oil
and natural gas) and unconventional fuels (oil shale), as well as the renewable energy sources.1948
Reserves of more quality energy products, such as oil and gas are symbolic and make less than 1%
of geological reserves with high exploration level, while remain ing 99% of energy reserves include
various types of coals, with the highest share of lignite, over 95% in the proved reserves.

1948
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2.2. Main energy sources
2.2.1. Non-renewable sources
2.2.1.1. Coal1949
Most significant coal deposits in the Republic of Serbia are lignite deposits (soft brown coal).
Geological reserves of lignite compared to the geological reserves of all types of coal in the
Republic of Serbia make 97%.. Total coal reserves that can be exploited are significant and
represent realistic basis for further long-term development of the energy sector in general and
particularly for the electricity generation.
2.2.1.2. Oil and natural gas1950
On the territory of the Republic of Serbia generation of crude oil and natural gas is realised only
from Pannonian Basin. Pannonian Basin, although young in geological terms, is defined as one of
the potential basins in the Europe for unconventional resources of hydrocarbon.
Basic characteristics of the status of resources and reserves of oil and natural gas in the Republic
of Serbia are little scope of conventional resources and balance reserves, relatively high level of
exploration and limited exploration area. In the majority foil and gas resources relatively high
coefficient is achieved resulting in natural drop in generation.
2.2.1.3. Oil shale1951
Oil shale reserves in the Republic of Serbia are identified in the following basins: Aleksinac, Vranje,
Senonskitektonskirov, Valjevo and Mionica, Zapadna Morava, Krusevac, Babusnica, Kosanica,
Nis and Levac. Except Aleksinac, other basins are explored at the level of probable reserves and
total of estimated reserves and resources in stated basins are about 4.8 billion t of oil shale, i.e. 400
million t of kerogen.
It is estimated that there are two billion tons of potential oil shale reserves and resources in
Aleksinac basin, where only field Dubrava is explored in detail and estimated reserves are with
average content of organic material of 16.6 volume % and production of oil of 8,95 mass%.
According to the dominant type of kerogen and level of conversion, the reserves of kerogen in
Aleksinac basin are estimated at 200 million t.

2.2.2. Renewable Energy Sources1952
Renewable energy sources sector, except hydro energy, is in its early phase of development.
Estimated total renewable energy sources potential, which is technically available in the Republic
of Serbia, is estimated to 5.65 million toe per year.

Energy Development Strategy of the Republic of Serbia until 2025 with projections to 2030 ("Official Gazette of
the Republic of Serbia", no. 101/2015).
1950 Ibid.
1951 Ibid.
1952 Ibid.
1949
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Biomass represents significant energy potential of the Republic of Serbia as biomass potential is
available at the whole territory of the Republic of Serbia. Wood biomass is mostly located in the
area of the central Serbia and agricultural biomass in the area of Vojvodina.
In the Republic of Serbia there it is possible to produce both bioethanol and biodiesel.
As for the hydro potential, gross potential of water that flows in the rivers on the territory of the
Republic of Serbia is about 25.000 GWh/per year. The largest part of hydro is concentrated only
at several rivers with the potential over 1000 GWh/per year: Danube, Drina, Velika Morava, Lim
and Ibar. On the other hand, it will be possible to use hydro energy potential of several rivers only
partially, because of the priority that water management use has, because some rivers are planned
as the sources of regional water supply systems: Toplica, Crni Timok, Rasina, Studenica, Veliki
Rzav, Mlava, Lepenac and etc.
Solar energy represents energy potential of the Republic of Serbia that can be used for the
generation of heating energy or electricity. On the greater part of the territory of the Republic of
Serbia number of hours of the solar radiation is significantly higher than in most European
countries (between 1500 and 2200 hours per year) .
Republic of Serbia is within the zone of favourable geothermal potential and resources. The
Republic of Serbia is significantly rich with geothermal energy which involves petro-thermal and
hydro geothermal energy sources. The use of geothermal energy for heating and in other energy
sector purposes in the Republic of Serbia is in the initial phase and it is very modest compared to
the potential and resources

2.3. Import
Natural gas constitutes only around 11% of the primary energy mix, according to government
statistics from 2017(±»¿·´Ã¶´ ³¬®º° ³¬ ½¾¬¾´½¾´¶¿: ¹±¼¯±¾´¶¬: ¢¶¿»¬¹ ±¹±¼¯±¾½¶´ ´·¬¹½,
2017). Low level of domestic production estimated at about half a billion cubic metres per year
covers only about 19 – 20% while the rest is met by imports. The domestic natural gas market in
Serbia is dominated mostly by two major companies, NIS (Naftna Industrija Srbije) and Srbijagas.
NIS is the only company that deals with both production and exploration of domestic natural gas,
with the majority of reserves located in the northern region of Vojvodina. Previously completely
state-owned, Gazprom bought a 51% share of the company in 2008 and increasing its share to
56.15% in 2012. Since, Serbia’s sole supplier of natural gas is Russia’s Gazprom, which also
controls all domestic production.1953

2.4. The energy consumption of Serbia
The total consumption of energy in Serbia is 26.78 billion kWh of energy per year. Per capita this
is an average of 3.814 kWh. 1954

1953 <http://www.bezbednost.org/upload/document/serbia__between_the_hammer_and_the_anvil.pdf> accessed
4 April 2019.
1954 <https://www.worlddata.info/europe/serbia/energy-consumption.php> accessed 20 February 2019 /“National
renewable energy action plan of the Republic of Serbia”, Ministry of Energy, Development and Envrironmental
Protection.
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In 2015, renewable energies accounted for around 21.2 percent of actual total consumption in
country. Comparing the Republic of Serbia’s production capacity of renewable energy sources
(2.2% of total production capacity) and actual consumption of renewable energies (21.2% of total
consumption), we can conclude that the usage of renewable sources is a trending tendency in the
country.
Until 2020, the Republic of Serbia should increase the share of RES to 27.0 %.
Energy
Total in
Percentage in percentage
per capita
per capita
source
Serbia
Serbia
in Europe
in Serbia
in Europe
Fossil fuels
Nuclear
power
Water power

39.25 bn
kWh
0.00 kWh

59,0 %

48,9 %

0,0 %

7,6 %

25.81 bn
kWh
1.46 bn kWh

38,8 %

24,1 %

5,589.20
kWh
0.00 kWh

8,014.87 kWh

3,675.61
kWh
208.41 kWh

3,946.70 kWh

1,247.99 kWh

Renewable
2,2 %
15,7 %
2,571.37 kWh
energy
Other energy 0.00 kWh
0,0 %
3,8 %
0.00 kWh
624.58 kWh
sources
Total
66.52 bn
100,0 %
100,0 %
9,473.21
16,405.51
production
kWh
kWh
kWh
Table1955
In the period from 2009 the interest in the use of renewable energy sources has been constantly
growing, but the number of newly built structures is relatively small (about 40 energy entities with
the privileged electricity producer status). An increased interest for the construction of facilities
using renewable energy sources started with the enactment of the following regulations:1956
1)
Energy Law ("Official Gazette of the RoS", No. 57/11 and 80/11);
2)
Decree on amendments and supplements of the Decree on Establishing the Energy
Sector Development Strategy Implementation Programme of the Republic of Serbia until
2015 for the period of 2007 to 2012 - RES ("Official Gazette of the RoS", No. 99/09);
3)
Decree on Requirements for Obtaining the Privileged Electricity Producer Status
("Official Gazette of the RoS", No. 72/09);
4)
Decree on incentive measures for the Production of Electricity from Renewable Energy
Sources and Co.
The Republic of Serbia can achieve the target set for 2020 from the domestic sources, except
regarding the binding share of biofuels of 10 % in the transport sector in 2020. Taking into account
the currently available capacities for the production of second generation biofuels from biomass,
which meets the parameters regarding greenhouse gas emissions, as well as the non-existence of
the legislation and the relevant infrastructure for its application in the field of biofuels, the Republic
of Serbia will have to plan import of biofuels in 2018.1957 Serbia has significant renewable energy
sources potential, most of which is unexploited, with the exception of hydro potential and wood
<https://www.worlddata.info/europe/serbia/energy-consumption.php>accessed 20 February 2019.
National Action Plan for Renewable Energy Sources ("Official Gazette of the Republic of Serbia", no. 53/2013).
1957 Ibid.
1955
1956
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used for heating. While wood has always served as a fuel for conventional heating technologies,
advanced biomass utilization technologies go a few steps beyond that. The potential lies in the
combustion of biomass for combined heat and power production, as well as in the substitution of
coal, gas and heavy oil – currently used in district heating utilities for heat production – with
biomass.

2.5. Energy Transition
The European Union has, with the goal of carrying out just energy transition and mitigating effects
of climate change, developed a short-term, a mid-term and a long-term energy and climate policy.
The short-term has been given in the Europe 2020 Strategy, which predicts reduction of
greenhouse gases by 20% until 2020 and increased share of renewables in energy consumption by
20%.
The midterm Strategy is defined through the “2030 Climate and energy framework”, meaning
greenhouse gas emissions reduction by 40%, increasing share of renewables in final consumption
by 32% and improving energy efficiency by 32,5 %, in comparison with 1990 as the baseline year.
The long-term energy policy of the EU has been defined by two strategic documents- “2050
Energy roadmap” and the “Roadmap for a competitive low-carbon Europe”. Together, these two
documents are providing a framework for the development of the energy sector and the entire EU
economy by 2050, with the ultimate goal to carry out a total transition towards sustainable use of
resources.
The idea of just energy transition in Serbia is on the path of its development. Republic of Serbia
has decided to shift its energy sector towards renewable energy. Subsidies and investments are
implemented in solar, wind and hydro-based energy consumption, but utilization of renewable
energy sources in Serbia is far below the projected level. It is also clear that the lack of projects is
not due to a lack of interest. On the contrary – the interest is there but a result is still lacking. This
is due solely to a number of different barriers – economic, political and social – which hamper
construction of most renewable energy projects, especially the larger example. Serbia is greatly
starved of investments (foreign direct investments, as well as domestic investments). This is caused
by many factors, the most important of which is market size, input costs, macroeconomic stability,
and institutional and political stability.1958

1958
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
3.1. The treaty of establishment of the energy community – basic postulates and
new possibilities for the energy sector
3.1.1. Overview
By transforming political agreements on the creation of a regional energy market in Southeast
Europe into a legally binding contract, the countries of South Eastern Europe and the European
Community have begun the process of creating the Energy Community, with the aim of improving
the social, economic and environmental standards in the region. The Treaty establishing the
Energy Community has expanded and the geographical scope of regional integration in relation to
the Athens Memorandums is not only applicable to the countries of South East Europe, but also
to the countries of the European Community. This created the legal and institutional basis for the
development of the pan-European energy market and the improvement of the investment climate
in the energy sector. The establishment of a regional market in South East Europe, as part of the
Energy Community, could, through optimal investment and capacity utilization, as well as the
development of regional investment attraction mechanisms, ensure the safe supply of consumer
energy at a lower cost than would be the case where each country would individually plan the
satisfaction of their forecasted spending.

3.1.2. Introduction
The countries of Southeast Europe have expressed the political will to implement legal,
institutional and structural changes in order to achieve the compatibility of national electricity
markets to the extent necessary for the establishment of a regional electricity market in Southeast
Europe. This, inter alia, includes:


Adoption of an action plan for reforms, which includes the dynamics and method of price
reform, measures for the protection of socially vulnerable consumers, measures to reduce
non-technical losses, measures to increase energy efficiency and encourage the development
of renewable energy sources



Adopting market rules and operating rules for the transmission system



Creation of national institutions (state authority in charge of energy policy, regulatory body,
transmission system operator, distribution system operators)



Creation of regional institutions (Ministerial Council, Permanent High Level Group, Athens
Forum)

 Opening of the electricity market by 2005.
In June 2004, the Council of the European Union authorised the European Commission to start
negotiations on behalf of the European Community on the conclusion of a legally binding
agreement between the European Community and the countries of South East Europe on the
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creation of the Energy Community, pan-European electricity and gas market. The draft agreement
was drafted by the European Commission on the basis of the treaty establishing the European
Community and the European Union Directives relating to energy and environmental protection.
The Energy Community Treaty was signed on October 25, 2005, and comes into force after its
ratification by the European Union and six signatories (until March 2006, the Treaty was ratified
by the EU, Bulgaria and UNMIK).1959

3.1.3. The main tasks of the Energy Community are


Establishing a stable regulatory and market framework in South East Europe and the EU in
order to attract investments in the electricity and natural gas sectors, in order to enable stable
energy supply, necessary for economic development and social stability;



Creating a single legal framework for trade in electricity and gas in South East Europe and
the EU;



Improving security of supply by providing a stable investment climate and strengthening
links with other regions of Europe, Africa and Asia;



Improving the state of the environment, increasing energy efficiency and the use of
renewable energy in the region;

3.1.4. Reasons for joining the European Community:
3.1.4.1. Political reasons
The participation of our country in the Athens Process and the formation of the Energy
Community is completely consistent with the country's strategic commitment to join the EU. We
have an explicit view of this claim, even in the decision on determining the energy development
strategy of the Republic of Serbia until 2015. The originality of the Energy Community concept is
reflected in the fact that by replacing the vertical approach of connecting individual countries of
the region to the European Union (which can last for many years) - by the new horizontal sectoral
approach, the countries of Southeast Europe are enabled to become part of the single energy
market of the European Union much before the formal connection. This is also a unique political
opportunity for our country, because the Energy Community Treaty will thus contribute to
strengthening the region's relations and faster economic and political integration of the countries
of South-Eastern Europe into the European Union.
3.1.4.2. Security of supply and attracting investments
The creation of a pan-European energy market based on a legally binding contract significantly
contributes to attracting foreign investments to the sector. The existence of a market of 500 million
consumers, in which the same transparent and non-discriminatory rules apply (including
mechanisms for protecting the rights of participants in the market), will reduce the risks of investor
1959 <http://www.ekof.bg.ac.rs/wpcontent/uploads/2014/10/Rad6.pdf?mlang=lat&fbclid=IwAR18QmJL13JusBgD9NhETcF7ec3NnO3EBYmAH2
e6_EseSJ-MuluKD5FkdXg> accessed 20 February 2019.
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business, and hence the price of capital. This is crucial for the security of consumer supply, bearing
in mind that in the coming years our region, but also the European Union, will face great energy
difficulties if significant funds are not invested in the construction of new and rehabilitation of
existing production, transmission and transport capacities. The European Union has a strategic
interest in creating a pan-European energy market, especially given their energy dependence. The
construction of new gas pipelines from the Middle East and Caspian region would have a
favourable effect on increasing competition and diversifying sources of supply in the EU. Support
and participation of the EU in this process also enables better coordination of technical and
financial assistance and loans from international financial institutions and bilateral donors. It is
already clear now that access to funds of international financial institutions (WB, CARDS, EBRD
...) will be significantly facilitated by signing the contract and adhering to its terms. The World
Bank and the EBRD have already implemented their policies to support investment in energy
infrastructure in the region, estimated at over $ 30 billion in the electricity sector alone. 1960
3.1.4.3. Optimising investments at the regional level
Coordinated regional approach to investing in new capacities and managing existing ones reduces
the costs necessary to meet the forecasted consumption. In the case of optimization of investments
in production capacities at the regional level, the need for new production capacities would be
reduced, which would result in savings in construction and fuel costs. In order to achieve the
synergy of national markets, the concept of regional electricity markets has been established, or is
being developed, in Scandinavia, Central America, the European Union and Indochina.
3.1.4.4. Functioning of market mechanisms
The introduction of market competition in the field of production and supply makes no sense if
there is not enough "players" on the market, which ensures the functioning of market mechanisms
and prevents large companies from manifesting market power (abuse of monopoly position). The
structure of most national electric power companies in the region of South-eastern Europe is such
that this requirement cannot be provided at the national, but only at the regional level. The
existence of a regional energy market also allows countries in which the size and structure of the
market is such that it is difficult, or even impossible, to achieve a competitive market at the national
level.1961

3.2. Relations between the Republic of Serbia and the International Energy Market
In order to adequately understand the cooperation between the Republic of Serbia and the other
parties with which it has cooperation in the field of energy, it is very important to create common
assumptions, which means working on the improvement of legal norms in the three key areas:
"First, it is necessary to develop national regulations in accordance with the applicable European

Odluka o utvr>ivanju strategije razvoja energetike Republike Srbije do 2015. Godine; "Slu1beni glasnik RS", broj
44/2005.
1961 Odluka o utvr>ivanju strategije razvoja energetike Republike Srbije do 2015. Godine; "Slu1beni glasnik RS", broj
44/2005.
1960
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Union regulations in the field of energy. The development of regulations includes three phases.
The first phase is the passing of systemic laws. The second phase is the adoption of by-laws for
the successful implementation of legal solutions and the third phase implies the successful
implementation which can be quantitatively assessed.1962
Secondly area on which the European Energy Community insists is the right to compete, but with
a limit on the scope of the energy market. In regards to this, it should be emphasised that the
existence of any agreements between companies which come from the signatories of the Energy
Community Treaty, which as their goal or consequence have the prevention, limitation or
distortion of competition in the energy market, is strictly forbidden.1963 Even through the
formation of the so-called "Kartel contracts", which allow certain companies to exploit their
monopoly position to the maximum, in such a way that the spheres of activity of the strongest
economic entities are arranged in advance within the concrete branch of the economy, which
prevents the influx of new economic entities into this the business branch, and the companies that
form the "Kartel contracts" thus achieve the maximum profit, which is at the same time much
higher than that achieved on the free market. In such situations, with predefined spheres of
operation, the existence of competition principles in the field of energy would be completely
avoided.1964
"First of all, the systemic law was passed, whose solutions created the preconditions for creating
an organised energy market, modelled on the national markets of the EU. A number of by-laws
additionally elaborated certain provisions in order to create better conditions for the adaptation of
the solutions. Apart from this, the Law on Commodity Reserves in a special way examines the
problem of security of supply of the energy market, which is followed by the presentations.1965 By
adopting the new Law on Environmental Protection, an integral environmental protection system
has been established, which ensures the realization of the human right to life the right to a safe
and healthy environment, as well as a balanced relationship between economic development and
the protection of environment.1966Economic development is desirable, but within the same rules
for all market participants. In this regard, the Law on Protection1967 of Competition does not favour
public enterprises entrusted with performing certain tasks in the field of energy". 1968
Based on all of the above, it is clear that The Republic of Serbia has made progress in establishing
a single and efficient system of internal laws that, which represents a solid base for further growth
and improvement of the energy sector in the country.

Doktorska disertacija – 0arko P. Dimitrijevi; - SIGURNOST SNABDEVANJA TR0I.TA ENERGENATA
KAO PRAVNOPOLITI<KA PARADIGMA REGULATORNOG OKVIRA, Pravni fakultet Univerziteta u Ni/u,
2015. Str. (260-262).
1963 <l.18. Sporazuma o osnivanju Evropske energetske zajednice, Op.cit.
1964 Doktorska disertacija – 0arko P. Dimitrijevi; - SIGURNOST SNABDEVANJA TR0I.TA ENERGENATA
KAO PRAVNOPOLITI<KA PARADIGMA REGULATORNOG OKVIRA, Pravni fakultet Univerziteta u Ni/u,
2015. Str. (260-262).
1965 Sl. glasnik RS", br. 104/2013.
1966 ''Sl. glasnik RS", br. 135/2004, 36/2009, 36/2009 - dr. zakon, 72/2009 - dr. zakon i 43/2011 - odluka US.
1967''Sl. glasnik RS", br. 135/2004, 36/2009, 36/2009 - dr. zakon, 72/2009 - dr. zakon i 43/2011 - odluka US.
1968 Doktorska disertacija – 0arko P. Dimitrijevi; - SIGURNOST SNABDEVANJA TR0I.TA ENERGENATA
KAO PRAVNOPOLITI<KA PARADIGMA REGULATORNOG OKVIRA, Pravni fakultet Univerziteta u Ni/u,
2015. Str. (260-262).
1962
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3.2.1. The Paris Agreement
The Parliament of the Republic of Serbia ratified The Paris Agreement, Global Agreement for the
Fight against Climate Change, on May 29 2017. With this agreement, Serbia pledged to contribute
to reducing greenhouse gas emissions globally. This agreement prescribes numerous provisions of
crucial importance for the development and sustainability of energy processes at the global level.
For example, the Parties have committed themselves to aligning their financial flows with
development needs, accompanied by low greenhouse gas emissions and enhanced resistance to
climate change. Also, each Party will prepare, publish and fulfil all the following nationally
determined contributions it intends to realise. States have committed themselves to undertake
national measures to mitigate the effects of greenhouse gases in order to achieve the goals of their
potential contributions. For Serbia, the importance of this agreement is undeniable. Being part of
a broad community, which strives to achieve democratic goals and the preservation of world
natural resources, can greatly improve the position of Serbia in the world, and causes many positive
changes within the country itself

3.3. Conclusion
By signing the first multilateral treaty (agreement)in Southeast Europe in Athens, the European
Union and nine signatories in Southeast Europe - Croatia, Bosnia and Herzegovina, Serbia,
Montenegro, Macedonia (Former Yugoslav Republic of Macedonia), Albania, Romania, Bulgaria
and UMNIK have created a legal framework for an integrated energy market. By bringing this
treaty into force, the internal energy market of the European Union will be extended to the
Western Balkans.
This will give an encouragement to the opening up of national markets, the investment climate
will improve and regulatory control in the energy sector will be improved.
As the short-term results of this initiative, new investments are expected not only in the energy
infrastructure but also in the supporting industries.
In the long term, the stabilization of the energy sector, through its contribution to the economic
growth of the Southeast Europe countries, will significantly help macroeconomic recovery of the
region.
Although the introduction of a regional approach significantly facilitates the implementation of
the Energy Policy of the Republic of Serbia, the treaty (contract) represents only one legal
framework that does not guarantee the efficient and effective operation of the energy market in
Serbia.
Desired results, that is ensuring long-term security of consumer supply in the Republic of Serbia
with minimal costs can be achieved only with carefully planned and coordinated order of the
competent institutions and industry, considering that only one skipped step can have severe and
long-term consequences not only for the electricity industry and the oil and gas industry, but also
for the economy of the country.
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4B. If your country is not a Member State of the European Union please give
a concise description of any policy or legal arrangements that have been
made between your country and the European Union as far as renewable
energy and environmental protection are concerned
The Republic of Serbia is not yet a Member of European Union. In 2007, Serbia initiated a
Stabilisation and Association Agreement (SAA)1969 with the European Union. The accession
negotiations are being held since 2014. Since the country was offered the prospect of membership,
it took the measures necessary for harmonisation of its national legislative with laws of European
Union. The Republic of Serbia is a Member of Council of Europe and Organization for Security
and Cooperation in Europe, which enables the country to participate in international cooperation
with other Member States.

4.1. Stabilisation and Association Agreement
The SAA came into force in 2013. The purpose of the agreement is to strengthen links and
establish a close and lasting relationship based on reciprocity and mutual interest, which should
allow the Republic of Serbia to further strengthen and extend its relations with the Community
and the Member States of the European Union. Articles 109, 110 and 111 state general
expectations from this cooperation, regarding Energy, Nuclear Safety and Environment. The
agreement introduces the Energy Community Treaty1970 as a base for cooperation regarding energy
policy in the future.

4.2. Energy Community Treaty
The Republic of Serbia in its ambition to secure a better environment in the future and also become
a Member State of the European Union signed the Treaty Establishing the Energy Community,
which came into force on 1 July 2006.
The Energy Community is an international organization aiming to broaden the EU's internal
energy market to south-eastern Europe and the Black Sea region.
Contracting parties of the Treaty are EU, represented by the European Commission, and the
countries of Albania, Bosnia and Herzegovina, Georgia, the Republic of North Macedonia, The
Autonomous Province of Kosovo, Moldova, Montenegro, Serbia, and Ukraine.
The main objectives of the Energy Community are: creating a stable regulatory and market
framework in SEE and the EU to attract investment in the electricity and natural gas sectors,
ensuring a balanced and regular supply; to put in place a coherent legal framework for trade in
power and gas supply in SEE and the EU; improving the security of supply in the SEE region by
making it easier for countries to trade energy with other; improving the environment, increasing
<https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/serbia/key_document/saa_en.pdf>
accessed 20 February 2019.
1970 <http://ec.europa.eu/transparency/regdoc/rep/1/2005/EN/1-2005-435-EN-F1-1.Pdf> accessed 20 February
2019.
1969
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energy efficiency and use of renewable energy sources in the region; developing a competitive
energy market by boosting competition at regional level to exploit economies of scale.
The Energy Community Treaty was signed in 2006.
On its tenth anniversary, in 2016, it was agreed to begin the process of an update to the Treaty,
which is presently in preparation.
After obtaining the candidate status for EU membership, Serbia was given the opportunity to
participate as an observer in the meetings of the EU Member States to develop the energy
reference scenario.
During the Serbian year-long Presidency of the Energy Community in 2013, the 11th Meeting of
the Energy Community Ministerial Council took place in October 2013. This Council approved
lists of projects of interest to the Energy Community - 35 projects in total (13 projects from Serbia).
They adopted the decision to extend the Treaty Establishing the Energy Community by a further
10-year period until 2026, addressing contracting parties to take the measures necessary to achieve
timely and efficient implementation. 1971
In the context of the Ukrainian Chairmanship of the Energy Community, the 12th meeting of the
Ministerial Council held in Kyiv, in September 2014, adopted the Guidelines for the transEuropean energy infrastructure project aiming to achieve improved implementation and effective
realization. The Ministerial Council noted that a primary obstacle to investment were lack of
realization and timely implementation of the planned projects, which was why the Council
proposed the strengthening of technical assistance to the contracting parties, especially in the
implementation of the directives of the Third Energy Package.
Following the recommendations of the Council, and in line with the European integration process,
the Republic of Serbia passed its Energy Law1972, in late December, envisaging implementation of
the Third EU Energy Package, and significantly improving the environment for investment in the
energy sector. This Law also provides for greater consumer protection. The legal provision on full
access to the market for electricity and gas facilitates households and so-called small customers to
choose their electricity and gas supplier, and also to have the option of guaranteed supply. The EU
Third Energy Package has been applied in Serbia since 1 January 2015, under the Energy Law, in
the areas of renewable energy, electric power and gas sector. In this way, Serbia has become the
first country in the region to apply all these provisions.
When it comes to policies and legal arrangements The Republic of Serbia has agreed to sign into,
it is certain that in legislation country is devoted to following the good examples set by the
European Union. However, establishing laws often isn't a true representative of the reality.
Moreover, passing laws and regulations which don't collide with possibilities in reality can certainly
do more harm than good.
Serbia has accepted an obligation to the European Energy Community to make its energy sources
greener, and obtain some 27 percent of its electricity from renewable sources by 2020 agenda
aiming to reduce the carbon footprint. While it sounds promising on the paper, the eagerness to
<https://www.energy-community.org/dam/jcr:2bcb48d9-b35b-49c4-b6b2b116f201937d/Decision_2013_05_MC_ENV.pdf> accessed 20 February 2019.
1972 Energy Law (“Official Gazette of the RS” , No. 145/2014 and 95/2018).
1971
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achieve this goal represents serious hazard for our nature, since it is impossible for a country that
had almost no projects directed to transfer from regular energy sources to renewable ones, to do
so in a few years.
Private contractors took advantage of the situation and invested in small hydropower plants, which
gave them ability to produce energy for national energy network and establish significantly higher
prices. Those same investors have been granted the status of privileged producers by the Ministry
of Mining and Energy. Now they earn profit from the state which purchases the power they
produce at predetermined, higher prices. The money with which the state purchases such power
comes from citizens of Serbia, whose electricity bills are therefore increased by a separate fee.
These power plants are spreading across the country and mountain rivers are being directed into
giant pipes, dry river beds are left along with destroyed natural habitats and landslides in protected
areas. In Kopaonik national park, this project resulted in a massacre of nature of enormous
proportions and huge parts of forest are disappearing in the heart of National Park.1973
People who live nearby the Stara Planina mountain are the ones facing the biggest consequences,
because most of the power plants were built in that area. Some claim they are not against the
construction, but believe those should be built in places where it does not disturb people. It
happens that constructors disconnect water at night for their plants to work better so there is no
water running down the river. The latest of many hazards occurred after the lake Zaovine in the
Tara National Park was drained and water displaced to hydro power plant. Landslides destroyed
houses and also created craters in the roads and arable land. Villagers were left without roofs above
their heads, and unable to work on their land.
On January 29th, 5,000 people have taken to the streets in Serbia’s capital Belgrade to protest
against the planned construction of about 850 hydro power plants across the country. In the
meantime, locals from the villages most affected started taking matter in their own hands. After
local authorities remained silent to their outcry, people were left with no other choice, than to
prevent the constructions themselves, in the fight for their basic human rights.
Although a few constructions were stopped, the problem still remains. Government is pushing
experts opinions and researches claiming everything is in order while on the other side deans of
the university schools of forestry, biology, geography, and mining and geology, as well as the
director of the Sini/a Stankovi; Institute of Biological Research, have sent an open letter to
Minister of Environmental Protection expressing concern regarding the conservation of natural
resources.1974
Minister of Environmental Protection Mr Goran Trivan stated that he is aware of the major
oversights made in the Energy Law, and that he is determined to improve the existing law. 1975
Something visible to any naked eye, with or without reports, is that every day the nature is
destroyed and landscapes we used to enjoy in national parks cease to exist.

balkaninsight.com. N.p., n.d. Web. 7 Apr. 2019. <https://balkaninsight.com/2018/09/19/serbia-s-greensmobilise-against-threat-to-mountain-rivers-09-17-2018/> accessed 20 February 2019.
1974 <https://balkangreenenergynews.com/experts-warn-small-hydropower-plants-destroying-natural-resources-fornegligible-amounts-of-electricity/> accessed 20 February 2019.
1975 <https://insajder.net/sr/sajt/tema/11729/> accessed 20 February 2019.
1973
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The whole initiative was introduced to Serbia with the acceleration of negotiations to enter the
EU, but Serbian institutions obviously, had no adequate experience in handling such projects and
mistakes were made in defining some of the locations for the construction of small hydro plants,
especially in protected areas.
In June 2016 Ministry of Mining and Energy presented “Energy Sector Development Strategy of
the Republic of Serbia for the period by 2025 with projections by 2030”. In the text it is said that
the country still needs to: “Provide compliance of technical regulation and the regulations as a support for safe,
secure and unambiguous technical management of energy infrastructure; - Provide permanent protection of area over
reservoirs of raw energy materials, hydro reservoirs and energy corridors from further construction; - Oblige investors
to always use the best available technology within investment programs when constructing energy and other facilities,
so that the optimal use of available energy, energy efficiency and environmental protection are provided”.
If all the above still remains to be done, public needs to get the answer to the question, why was
the project of hydro power plants even started, if we weren't in any way prepared for it.
Every citizen should salute willingness of country's leadership to make a change towards future
that is better for our planet, eco system, and our own nature. But to make a change so significant
and thorough it is important to be realistic about period of time that is needed. Time necessary for
a country to become eco-friendly, can't be equivalent to the time it needs to pass a law.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Our research has shown that The Republic of Serbia has not been in any kind of formal
international or regional legal disputes. The only incident which we can analyse on this topic is a
dispute between The Republic of Serbia and the Autonomous Province of Kosovo, which has
declared its independence.

5.1. Political Dispute between Serbia and Pristina
Between January and early March of 2018, a strange frequency deviation was spotted in and around
twenty five countries across Europe, which, reportedly, in some places manifested by, for example,
alarm clocks being daily late by up to 6 minutes.
Deviation happened because the Kosovo transmission system or KOSTT was using more
electricity that it was producing. The main reason behind this is rooted in the fact that the
Autonomous province of Kosovo, which has declared its independence from The Republic of
Serbia in 2008, thus causing continuous political disputes over many spheres of everyday life,
amongst which is electricity.
Serbia and Kosovo signed an agreement in 2015, which stipulated the management of electricity
control across the territory of Kosovo should be entrusted to the newly formed daughter company
of the Serbia’s state owned Electric Power Industry, aka EPS. However, it has not been
implemented yet, because both sides are still trying to figure out the ownership of the grid. The
grid that has been built in former Republic of Yugoslavia, in The Autonomous Province of
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Kosovo was still, both factually and formally, a part of The Republic of Serbia. Failure to
implement this agreement has caused a lot of financial losses. Kosovo institutions were implying
that Serbia’s public energy company (EPS), was refusing to register the new energy company under
their Kosovar laws, which were passed without the consent of The Republic of Serbia, a country
which Kosovo is still formally a part of and which has not recognised it self-proclaimed
independence.
This dispute has affected the European countries which are on the “Continental European Power
System“, which is an electricity grid that operates at a frequency of 50 Hz. That frequency upon
serving many things also takes care of timekeeping in digital clocks, which we can find in a
microwave or simple alarm clock.
Many of these digital clocks use the frequency of the power grid to keep time. If the frequency
goes down the clock runs late and opposite. Besides clocks running late, the huge problem was
that the KOSTT system also delivered less energy than expected. To be precise the lost energy
was counted to be 113 GWh.
In these kinds of situations there are rules under ENTSOE (European Network of Transmission
System Operators for Electricity), which are implying that neighbouring countries should step in
and cover the loss. In this situation, due to political disputes, Serbia refused to pay for the “bill”.
Electric Power Industry also stated that the other side took electricity without permission.
Furthermore, ENTSO-E urged for a swift action and that’s when the Kosovo government
allocated one million euros to pay for the debt. ENTSO-E also stated that Serbia and Kosovo
should find a solution so that this kind of problem never shows up again.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available
The United Nations Framework Convention has been ratified by Serbia on the Climate Change
and the Kyoto Protocol in 2007 and the EU requested through its Energy Community Treaty with
Serbia that it gives a clear signal of its commitment to renewable energy.
The Republic of Serbia has thus become a country-host for the projects under the mechanism of
pure development. The Republic of Serbia is in process of its accession into the European Union.
Therefore Serbia is obliged to become compatible with EU politics and has to strongly decrease
its dependence on unsustainable ways of energy production. The country has gained the status of
net seller of carbon credits and should use that position in order to finance the improvement of
energy efficiency and thereby improve its economic competitiveness in the global market.
The Renewable Energy Directive establishes an overall policy for the production and promotion
of energy from renewable sources in the EU. It requires the EU to fulfil at least 20% of its total
energy needs with renewables by 2020. Therefore, Serbia should also reach these goals. The
European Commission, through the Directives that are related to renewable energy and reducing
greenhouse gas emissions, is the biggest drive to the development of renewable energy sources.
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Regarding this, Serbia should also reach these directives, because of the process of the EU
accession.
Climate change issues create a domino effect in other fields as well. They are one of the causes of
the floods Serbia faced in 2014. Continuing its reliance on fossil fuels will only create further
economic issues for Serbia. One-third of Serbia’s energy sources are imported from abroad and
considering that those resources are reducing day by day these non-renewable sources are only
getting more expensive. Even though switching to green energy takes large investments, in the
long run using renewable sources is more affordable.
A negative aspect of renewable energy is that it relies heavily on the weather for its source of supply
through rain, wind, and sun. In the event that weather does not provide these climate conditions,
renewable energy sources will lack the capacity to create energy. Since it may be difficult to generate
the necessary energy due to the unpredictable weather patterns, there needs to be an effort at
reducing the amount of energy used. Serbia now has better weather conditions suited for green
energy than countries such as Germany, Austria, and Portugal that invest more in renewable
sources than Serbia. However, Serbia cannot rely on solar energy during the winter months or
wind power as the natural conditions do not meet the requirements during this time. This problem
could be solved through efficient storage of energy storage, such as batteries, however, this brings
forth even more additional costs for Serbia.
Considering the fact that The Republic of Serbia has a large potential in biomass energy, a
drawback could be the issue of feedstock. Occasionally feedstock can be unavailable due to some
reason like a drought or other poor weather conditions which is unreliable when producing energy.
Another issue with regards to using biomass energy is that the initial costs of a biomass boiler is
higher than a regular gas or oil boiler and they are generally larger than gas or oil boilers. They also
demand a separate storage area for fuel so therefore a large amount of space is required.
Moreover, initial investments are quite high in case of building other renewable energy plants as
well as biomass boilers. These plants require investments in buildings as well as maintenance to
keep running. Furthermore, a solid plan is needed for the implementation of energy stations.
Another disadvantage of renewable energy is that it is difficult to generate large amounts of energy
compared to coal power plants. This means that more facilities need to be set up in order to meet
the energy demand, which again requires additional funding.
One of the most important goals regarding energy law in the legislation of the Republic of Serbia
is the use of energy from renewable energy sources. As a country in the process of joining the EU,
Serbia shall fulfil the standards set by The European Union in this area, specifically set by Directive
2009/28/EC of 23 April 2009 on the promotion of the use of energy from renewable sources.
According to Energy Law, and in order to fulfil the requirement of the Treaty establishing the
Energy Community (2006), Government shall adopt the National Action Plan for the Use of
Renewable Sources, an act which regulates the goals of renewable sources usage, as well as the
methods of their achievement. Inter alia National Action Plan in Paragraph 2 comprises the
mandatory as well as planned share of energy from renewable sources in the gross final energy
consumption. The implementation of the National Plan shall be monitored by the Ministry of
Mining and Energy of the Republic of Serbia. Further important regulations governing energy field
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include the Energy Sector Development Strategy of The Republic of Serbia as well as the Program
for implementing the Energy Sector Development Strategy of The Republic of Serbia. The first
one regulates the four types of energy engagement: renewable energy sources, oil, gas, and
electricity. When it comes to renewable energy sources, it can be said that their potential to fulfil
consumption demand of Serbia is enormous, although their use when it comes to production, as
well as consumption, has yet to reach bigger proportions. That is why even Energy Law, as a most
important legal instrument of the domestic legal system does not contain provisions which would
present a basis for a clear distinction between renewable energy system and non-renewable energy
system in terms of production as well as consumption.
However, the Energy Law of Serbia provides certain incentives for renewable energy producers
and treats them as privileged power producers. One of the conditions an energy entity shall fulfil
in order to acquire the status of a privileged electricity producer is that it uses renewable energy
sources in the electricity generation process and meets the conditions referring to the installed
power, namely: up to 30 MW in hydro power plants, up to 30 MW in hydro power plants on the
existing infrastructure, and in accordance with the act under Article 74 hereof in biomass power
plants, biogas power plants, wind power plants, solar power plants, geothermal power plants, waste
power plants, and other power plants; a status of an electricity producer from renewable energy
sources if it uses renewable energy sources in the electricity generation process as well as has a
license for performing these activities. Before obtaining the status of a privileged producer, the
energy entity may acquire the temporary status of a privileged electricity producer if: it can manage
to commence construction of the power plant under Article 70 of this Act; it has acquired a
financial security instrument in accordance with the act under Article 74; t arises from the technical
documentation as well as from the provisions of this Law and regulations passed on the basis
hereof that for the planned power plant it may acquire the status of a privileged producer. The
status of a temporary privileged producer shall be valid for a period of three years as of the date
of coming into effect of the decision on acquisition of the temporary status of a privileged
electricity producer. The status of a privileged producer, the status of a temporary privileged
producer and the status of a producer from renewable sources shall be established by the Ministry,
by issuing a decision within 30 days as of the request submission date. The Government has
prescribed the conditions and procedure of acquisition, duration and termination of the status of
a privileged producer, temporary privileged electricity producer and electricity producer from
renewable energy sources, the contents of the request and evidence of the fulfilment of conditions
for obtaining the status of a privileged producer, payment security instruments etc. by the Decree
on conditions and procedure for acquiring the status of privileged power producer. The measures
that shall be undertaken in order to motivate energy entities to use renewable energy sources
include: the incentive period of 12 years for each of the power plants of the privileged power
producers which have been commissioned less than 12 months before conclusion of the Power
Purchase Agreement, feed-in tariff at which the privileged producer is entitled to sell total amount
of power generated during the incentive period to the public supplier, the right of privileged
producer who had previously acquired temporary status of privileged power producer to sell total
amount of electricity generated during the 2 incentive period to the public supplier at feed-in tariff
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valid at the time of acquiring temporary status of privileged power producer; taking balancing
responsibility and balancing costs from privileged producers during the incentive period by the
public supplier; free of charge monthly notification of a privileged producer and Public Supplier
on the electricity generation in the facility of the privileged producer metered by the relevant
system operator during the incentive period; the right of a privileged producer to conclude an
Agreement with the public supplier after the incentive period on purchase of the total amount of
produced electric power at conditions on the organised electric power market in the Republic of
Serbia. Regarding the conditions for non-renewable energy producing entities, they can be public
enterprise, business entity or other legal entity or entrepreneur having a license for performing the
energy-related activity. A licence is issued at the request of a domestic legal person or entrepreneur
or foreign legal person only for performing the energy-related activity of wholesale electricity
supply, by a decision within 30 days as of the submission date of the application for license
issuance. It is issued for a 10-year period, and for a 30-year period when it comes to electricity
generation, combined generation of electricity and heat, and heat generation. When it comes to
the construction of energy facilities, they shall be constructed in accordance with the law regulating
the conditions and manner of spatial planning, organisation and use of construction land and
construction of facilities, technical and other regulations, with the previously obtained energy
permit. The Government of the Republic of Serbia adopted Regulation on the power purchase
agreement that prescribes in more detail the contents and other elements of the power purchase
agreement, as well as type and installed capacity of the power plant of the privileged producer,
incentives the privileged producers entitled to, incentive period, obligations of the guaranteed
supplier in terms of assuming the balancing responsibility and balancing costs, obligations of the
privileged producer in terms of planning the operation and maintenance of the power plant,
contractual penalty, place of energy handover into the system, place and method of metering,
transfer of possession over the produced electricity, electricity meter reading and complaints, price
of electricity and manner and terms for price changes, calculation, invoicing and payment method
and dynamics, default interest for late payments, payment security instruments, pledge and
assignment of claims of the privileged producer, Force Majeure and effects of the Force Majeure,
risk of electricity not received by the system operator, amendments to regulations during the term
of the agreement and method of eliminating the consequences of amendments to regulations,
method of communication between contracting parties, transfer of contractual rights and
obligations, cessation of the agreement due to cancellation or termination, consequences of the
termination of the agreement etc.
Energy facilities are constructed pursuant to the Law regulating spatial planning and construction
of facilities, technical and other regulations, upon a previously obtained energy permit issued
pursuant to this Law. An application for issuing an energy permit may be submitted by domestic
and foreign legal or physical persons. An energy permit can be obtained before acquiring the
ownership right, i.e. right to use the land on which the construction of an energy facility is planned
and prior to the issuing of an act on city planning terms and conditions for construction of an
energy facility, i.e. facility construction approval. The energy permit shall be issued by the Ministry.
Consent of the Ministry competent for mining and geology shall be attached to the request in cases
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when construction of energy facility is planned on an exploitation field. More detailed conditions
for issuing the energy permit, the contents of the request for energy permit issuance, depending
on the type and purpose of the energy facility, the method for issuing the energy permit and the
contents of the registry for issued energy permits and the registry for energy permits that have
ceased to be valid, as well as more detailed conditions for giving consent for energy facilities for
electricity generation for which the energy permit is not issued, shall be prescribed by the Ministry.
The energy permit shall be issued by a decision within 30 days as of the submission date of request,
if the conditions defined by this Law and corresponding regulations are met. An appeal against the
decision under paragraph 1 of this Article can be submitted to the Government, within 15 days as
of receipt of decision. The decision of the Government or the Ministry is final and an
administrative dispute can be launched. The energy permit shall be issued with the validity period
of three years as of its issuance date. At the request of the energy permit holder, the Ministry,
and/or a competent body of the local self-government unit may extend the energy permit validity
period for another year at most, if the conditions for issuing the energy permit defined by this Law
are met. The request for extension shall be submitted no later than 30 days prior to the permit
expiry date. The most important regulatory body when it comes to the field of energy is the Energy
Agency of the Republic of Serbia. Its main purpose is improvement of the electricity and natural
gas market through the principles of non-discrimination and efficient competition as well as to
create an efficient legal framework.
Regarding the environmental damage caused by energy products, the main principle is the
objective responsibility of natural and legal persons. Law on Environmental protection does not
regulate liability for environmental damage caused by energy products, but it contains general
provisions on environmental pollution and damage. By interpretation it can be assumed that these
provisions relate to damage caused by energy products as well. The polluter (a natural or legal
person liable for environmental damage) shall be obliged to undertake measures in order to reduce
the damage. If the damage cannot be rehabilitated through the appropriate measures, the person
shall be responsible for payment of charge in the amount of the value of destroyed good. The
responsible person shall also bear costs of the evaluation of damage and elimination , as well as
reimburse any person that has suffered damage.
When it comes to legislation on nuclear activity and nuclear liability, the Law on Prohibition of
Constructing Nuclear Power Plants is still in force, and it forbids construction of nuclear power
plants, nuclear fuel plants as well as plants for reprocessing spent nuclear fuels for nuclear power
plants. Parliament of the Republic of Serbia adopted, in May 2009, Law on Radiation Protection
and Nuclear Safety. This Law stipulates measures for protection of human life, health and
environment from harmful effects of ionising radiation and nuclear safety measures regarding
nuclear activities. It also regulates the conditions for practices with sources of ionising radiation
and nuclear materials, as well as radioactive waste management.
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Necessity

Competent authority
/ contracting party
(if any)

Period

Not necessary

none

none

City administration
(Department for planning
and construction)

8 days upon the
written request

For example access of a
party to a low voltage
network

State public service
company (for example
Elektrovojvodina LLB)

15 days upon the
day of PPA
conclusion

Aggregate
small
power plant license

if peak capacity reaches at
least 0.2 MW

Ministry of mining and
energy

30 days

Balance network
agreement

In order to regulate balance
responsibility of the energy
market participant

Operator of transmission
system (joint stock
company ,,Elektromreze
Srbije’’)

Task
Arrangement of land
use / ownership rights

Construction permit

Network
agreement

access

In any case (for example
facilities for generation of
power with an installed
capacity exceeding 1 MW)

In order to gain the status
(certificate) of operator of
transmission system

Operational
agreement

The Energy Agency of the
Republic of Serbia

4 months upon the
written request

Operator of transmission
system

30 days upon the
written request

Agreement between operator
of transmission system and
user

Operator of transmission
system

5 days upon the
day user has filed
the request for
agreement
conclusion

In order to ensure
Separate permission independence of the operator
for operation
of transmission system. OTS
obliged to adopt Compliance

Approval by The Energy
Agency of the Republic of
Serbia

/

Notification on the
proposed installation
and the intended
starting
date
of
commercial operation
Network
agreement

use
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Programme for Provision of
Non-Discriminatory
Behaviour
When customer’s facility or
the energy producer’s facility
is to be connected provided
that the facility devices and
Notification on the
installations which should be
fact of installation and
connected meet the
the
start
of
requirements stipulated by
commercial operation
law, technical and other
regulations defining terms
and conditions of utilization
of those facilities

15 days upon
Approval by the Operator
the
written
of transmission system
request

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
The Energy Law of the Republic of Serbia1976 provides/stipulates that the National Action Plan
targets for use of renewable energy sources are determined based on energy needs, economic
opportunities and obligations of the Republic of Serbia undertaken by ratified international
agreements. The national action plan for renewable energy includes measures to achieve the
planned share of energy from renewable sources in particular include: incentives, mechanisms of
cooperation, cooperation between local, provincial and national authorities, policy development
of biomass resources for energy purposes, as well as their effects, measures are necessary for the
development of infrastructure for district heating and cooling in line with the growth of energy
production for heating and cooling from renewable energy sources, measures to ensure the
development of appropriate programs of informing citizens and businesses about incentives,
benefits and practicalities of developing and using energy from renewable sources, including the
cooperation of public authorities.

7.1. The Decree on incentive measures for production of electric energy from
renewable energy sources and from high-efficiency cogeneration of electric energy
and thermal energy
The Decree on incentive measures for production of electric energy from renewable energy
sources and from high-efficiency cogeneration of electric energy and thermal energy shall explain
in detail the incentives for electricity generation from renewable sources and of high-efficiency
cogeneration of electric energy and thermal energy, the conditions for their exercise, the duration

1976
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of the incentive period, rights and obligations. Decree amending the Decree on incentives for
production of electricity from renewable energy sources and of high-efficiency combined
production of electricity and thermal energy extended the validity of incentives to 31/12/2019.

7.1.1. Incentives
Incentives are instruments or support mechanisms for the production of energy from renewable
energy sources or to highly efficient combined production of electricity and heat.1977 Incentives are
listed in The Energy Law, but they are closely regulated in the act based on this Law, The Decree
on incentive measures for production of electric energy from renewable energy sources and from
high-efficiency cogeneration of electric energy and thermal energy, and other laws and regulations
on taxes, duties and other taxes, environmental protection and energy efficiency. Privileged
electricity producers shall be entitled to incentives that are valid on the day of application for the
status of a privileged producer of electricity, provided by this Ordinance or the contract on
purchase of electricity otherwise. Incentive measures in the sense of this Ordinance1978 are:


The incentive period, which lasts 12 years from the date of first readings of electricity in
the plant or part of plant, after the date of acquiring the status of privileged producer of
electricity, unless the duration of the incentive period otherwise provided in this
Ordinance or contract on purchase of electricity. The date of acquiring the status of
privileged producer of electricity is the day when the decision on acquiring the status of
privileged power producers became final.



The incentive purchase price at which the privileged and the temporary privileged
producers sell a guaranteed supplier of the corresponding amount of electricity produced
during or prior to the incentive. The incentive purchase price is a form of state aid
operational privileged and temporary privileged producers in accordance with the state
aid rules to encourage the production of electricity from renewable energy sources and
high-efficiency cogeneration of electric energy and thermal energy. The privileged
electricity producer is natural or legal person that produces electricity from renewable
energy sources or high-efficiency cogeneration of electric energy and thermal energy and
is entitled to incentives. The temporary privileged electricity producer is a natural or legal
person or entrepreneur who has received a building permit for construction of an energy
facility for generation of electricity from renewable energy sources or high-efficiency
combined production of electricity and heat and fulfilled other conditions. The
guaranteed supplier is a supplier that provides a public service and the guaranteed supply
of privileged producers purchased electricity, and perform tasks related to the
implementation of incentive measures in accordance with The Energy Law.



Assuming the balancing responsibility at electricity delivery points of privileged electricity
producer during the incentive period by the guaranteed supplier,

Energy Law („Official Gazette of the RS“, No. 145/2014 and95/2018) Article 2 paragraph 57.
Decree on incentive measures for production of electric energy from renewable energy sources and from highefficiency cogeneration of electric energy and thermal energy, Article 3.

1977

1978The
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Assuming the balancing costs of privileged electricity producer during the incentive
period by the guaranteed supplier;



Free access to the transmission or distribution system of electricity.

7.2. Incentive funds
The Energy Law provides the incentive funds. All users of electricity are required to pay a fee for
incentive of privileged power producers. The Government shall prescribe the method of
calculation, payment and collection of funds from fees for incentives, as well as the distribution of
the funds collected from the fees for incentives. The government, at the latest by the end of
December of the current year for the following year, shall determine the amount of compensation
for incentive of privileged power producers, which is published in the "Official Gazette of the
Republic of Serbia". The Decree on incentive measures for privileged power producers fee is
shown as a line item on the invoice for electricity and that is subsidised production of electricity
from wind, solar, biomass, biogas, small hydro and other, in accordance with the Energy Law.
Funds raised on that ground cannot be spent directly for the construction of these power plants
but to encourage production from renewable energy sources.

7.3. Financial support1979
The measures of financial support include the following programs and options:


International sources of financing:



The German Development Bank (KfW) - credit for biomass has been granted the
Republic of Serbia for projects in the field of renewable energy, especially biomass, as
well as grants to reduce emissions harmful gases,



Green for Growth Fund - provides funding for small and medium enterprises for energy
efficiency and renewable energy



International finance corporation IFC - a line of credit intended for projects of RES
(biomass, solar energy, etc.)



Italian credit line - intended for small and medium enterprises for the purchase of
equipment, technology and spare parts,



The European Investment Bank - finance projects of small and medium-sized enterprises
(up to 100% of the project value) and infrastructure projects initiated by local authorities
in the field of energy and environmental protection;



Domestic sources of financing:



Development Fund of the Republic of Serbia - the objectives of the fund is to encourage
energy efficiency,



Budget Fund for the promotion of energy efficiency established by the Law on Efficient
use of energy for recording the funds intended for financing energy-efficient use
activities. Efficient use of renewable energy sources is considered to be the production

1979

692

The third action plan for energy efficiency of the Republic of Serbia („Official Gazette of the RS“, No. 1/17).

ELSA SERBIA

of electricity, or thermal energy, under the condition that the produced electricity, or heat
energy used for its own use.


Development Fund of the Autonomus Province of Vojvodina - objective of the Fund is
to provide incentives for economic activity, increased employment, increased capacity on
a technical level, improving the utilization of existing capacity, to provide incentives for
export and import substitution, saves energy and provides environmental protection



Local budget funds for the environment



Provincial Secretariat for Energy and Mineral Resources - financing of local government,
public utilities and public enterprises by submission of artworks

7.4. Progress
The European Commission gave an assessment of the progress of the Republic of Serbia in the
field of energy in comparison with the European Union and concluded that the Republic of Serbia
made little progress in terms of security of supply and that has also made progress in the internal
energy market. The conclusion is that the Republic of Serbia for now successfully makes progress
in the field of energy and renewable energy. It is extremely important harmonization of legislation,
but it is only the first step. It is essential that the Republic of Serbia has a strong and independent
institutions that will be able to implement regulations and government policies such as incentives
and other ways of promoting renewable energy sources. The priority should be to increase the safe
and reliable supply of energy and fuels, then the increased use of renewable energy sources,
increasing energy efficiency in terms of energy production and consumption. These reforms
should be accompanied by significant technological innovations, and then the greater promotion
of renewable energy and the opportunities that their use is provided. These activities require time,
but it is certain that Serbia is ready to implement these reforms.
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1. Does your country have any energy and/or environmental strategy
policies?
Slovenia has several energy and environmental strategies and policies, both on the national as well
as on the local level. The Energy Act actually allows municipalities to determine the rights and
obligations for energy . This is a fairly unique situation, because it means that something, that is
essentially a political act, also has a legal effect.

1.1. Energy concept of Slovenia
The basic Slovenian strategic document is Energy concept of Slovenia, which on the basis of
economic, environmental and social development projections and international obligations
determines reliable and sustainable energy supply for the next 20 to 40 years. The Energy Concept
of Slovenia is still being prepared by the Ministry of infrastructure. It is essentially a strategic
document, which will influence a lot of active participants within the energy sector. The
participation of the public is of the utmost importance. The document is not about projects, it is
about strategic guidelines and it also sets a political frame for the business initiative of companies
and individuals.
The two main goals of the Energy Concept of Slovenia are:


reduction of greenhouse gasses emission connected to energy usage to at least 40% by 2030
(from 1990);



reduction of greenhouse emission connected to energy usage to at least 80% by 2050 (from
1990).
The basic goal of Slovenia’s energy policy is to provide sustainable energy treatment which is
precisely why this frame will be about three main aspects of sustainability – climate acceptability,
supply reliability and competition. All three aspects will have to be followed in order for a decision
to count as sustainable and therefore acceptable. All this has to and will be done whilst keeping in
mind that all of our and foreign policies must be in accordance with each other, which essentially
means they must follow the same objectives.1980
The main problem however, is the fact that the Energy Concept has not been put into effect yet,
which might cause problems in the future in regard to harmonization of different local and national
policy documents.

1.2. Complete national energy and climate plan
This is a strategic plan, which establishes goals, policies and measures on five different dimensions
of the energy union: decarbonisation, energy efficiency, energy safety, single market and
innovation, research and competition. The plan is still being prepared by the Ministry of
Infrastructure, which has prepared a first draft on 10th January 2019. This plan is crucial for
Ministrstvo
za
infrastrukturo,
Energetski
koncept
Slovenije,
<http://www.energetikaportal.si/dokumenti/strateski-razvojni-dokumenti/energetski-koncept-slovenije/> accessed 2 February 2019.

1980
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Slovenia’s energy policy, as it actually involves a complete consideration of energy and
environmental aspects.1981

1.3. Executive agenda for implementation of European cohesive policy (20142020)
This is a strategic implementation document, which will be the basis for getting 3,2 billion EUR
from the European fund for regional development, European social fund and Cohesive fund in
the time period between 2014 and 2020. The document has been approved by the European
Commission on 15th December 2014. The fund is primarily for research, innovation, information
and communication technology, increasing the competition of small and medium sized companies
and support for the transition to low carbon emission economy.1982

1.4. Long-term strategy for the promotion of energy buildings renovation
investments
This strategy was put into effect based on Article 4 of Directive 2017/27/EU with an emphasis
on buildings, owned and used by the public sector, as the Directive demands the renovation of
3% of surfaces so that they comply at least with the minimal criteria for energy efficiency. The
strategy was put into effect by the Slovene government on 29th October 2015 and has to be updated
every three years. The main objective is to improve energy efficiency of the buildings fund.1983

1.5. Action Plan for Renewable Sources of Energy
The second important strategy document is Action Plan for Renewable Sources of Energy, which
had to be adopted by ever Member State of the European Union on the basis of Directive
2009/28/ES (23rd April 2009) for the time period of 2010 to 2020. The main purpose of these
plans was to determine yearly national goals of MS for the part of energy from renewable sources,
used in traffic, electro energetics, heating and cooling by the year of 2020. Slovenia’s main
objectives are:


reaching at least a 25% part OVE in the final gross energy usage and 10% renewable energy
sources in traffic by the year of 2020;



stopping the growth of final energy usage;



maintaining effective use of energy and renewable energy sources as priorities of economic
development;

1981 Ministrstvo za infrastrukturo, Nacionalni energetski in podnebni na=rt, <http://www.energetikaportal.si/dokumenti/strateski-razvojni-dokumenti/nacionalni-energetski-in-podnebni-nacrt/>
accessed
2 February 2019.
1982
Ministrstvo za inftrastrukturo, Operativni program za izvajanje evropske kohezijske politike,
<http://www.energetika-portal.si/dokumenti/strateski-razvojni-dokumenti/operativni-program-za-izvajanjeevropske-kohezijske-politike/> accessed 1 February 2019.
1983 Ministrstvo za infrastrukturo, Dolgoro=na strategija za spodbujanje nalo1b energetske prenove stavb,
<http://www.energetika-portal.si/dokumenti/strateski-razvojni-dokumenti/dolgorocna-strategija-za-spodbujanjenalozb-energetske-prenove-stavb/> accessed 6 February 2019.
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increasing the parts of renewable energy sources in the final use of energy by the year of
2030.1984

1.6. Action Plan for Energy Effectiveness
The next strategy document is Action Plan for Energy Effectiveness, which is extremely important
for energy policy, especially because of the potential for competition improvement, green growth
and the potential for more employment. Effective use of energy is an important contribution to
ensuring strategic reliability of supply, because it lowers the dependence of fossil fuels import. This
is also important for households in the sense of expense control and improving the quality of life,
all of which is connected to climate change. Currently there is the second action plan for the time
period between 2017-2020, which Slovenia has put into effect within the framework of Directive
2012/27/EU about energy effectiveness.
In January 2016, Agenda 2030 has taken effect. It contains 17 objectives. It is divided into several
areas, such as people, planet, welfare, peace and partnership. Based on Agenda 2030, Slovenia has
adopted a Strategic Framework for adaptation to climate change, which contains guidelines for
adaptation to climate change. In the year of 2017, Slovenia executed the first voluntary national
overview. It has been discovered that Slovenia is immensely successful when it comes to objectives
realization in the areas of equality, education, health, environment and sustainable tourism. In
some other areas, we have not been as successful, therefore Slovenia has to keep trying to fulfil
the goals.1985

2. Is your country an energy producing, consuming or transiting jurisdiction?
To meet the needs of the state and its population, we need to produce or buy energy. This energy
can be produced by the state itself or bought in a foreign market. As the first option is preferable
to the second one, buying energy on a foreign market because of unavailable sources within a
country, is usually less convenient. Electricity is the kind of energy that each country can produce
itself through various types of power plants. Sources of energy, such as oil and natural gas, mostly
occur in certain territories such as Russia, or for oil, Saudi Arabia, Libya, Iran, Iraq, the Middle
East.1986 Due to the geographical characteristics of these energy sources, most countries are forced
to import them from abroad. Since Slovenia does not have the abovementioned geographical
characteristics for the extraction of natural gas and oil, therefore the country is an energy
consuming jurisdiction.

1984
Ministrstvo za infrastrukturo, Akcijski na=rt za obnovljivo energijo, <http://www.energetikaportal.si/dokumenti/strateski-razvojni-dokumenti/akcijski-nacrt-za-obnovljivo-energijo/> accessed 5 February
2019.
1985 Ministrstvo za infrastrukturo, Akcijski na=rt za energetsko u=inkovitost, <http://www.energetikaportal.si/dokumenti/strateski-razvojni-dokumenti/akcijski-nacrt-za-energetsko-ucinkovitost/> accessed 4 February
2019.
1986 Natural resources Canada, Oil resources <https://www.nrcan.gc.ca/energy/oil-sands/18085> accessed 22 March
2019.
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2.1. Consumption
Energy consumption in Slovenia can be divided into four parts: energy consumption in industry,
household energy consumption, energy consumption in transport, and energy consumption in
services and the public sector. The industry consumes the most energy in processing activities, as
much as 95.8 %. This energy is used for furnaces, motors, conveyor belts and heating. In
households, we use most of the energy for heating and hot water preparation (more than 80 %).
The remaining energy is used for operation of electrical equipment, cooking and lighting. In the
transport sector we use most of the energy for cars and trucks (over 95 %).
The service sector and the public sector consume the most energy for heating, followed by the
preparation of hot water, lighting, cooling etc. In the public sector, educational institutions
(kindergartens, schools, student and student homes) are among the largest energy consumers. They
consume as much as 36 % of all public sector energy. These are followed by hospitals, health
centres and old people's homes, which consume 32 %. The remaining third is split between other
public sector institutions.
To compare overall, most of the energy in Slovenia is used for transport, as much as 39.5 %,
followed by Industry (24.6 %) and households (23.3 %).1987

2.2. Energy production
Slovenia as a country is producing 3,664,000 toe energy (tonne of oil equivalent; 42 gigajoules or
11,630 kilowatt hours) part of which is exported. Domestic production covers Domestic energy is
primarily generated through sources such as natural gas, hydropower, nuclear energy, geothermal
energy, renewable energy sources. At the same time, Slovenia needs 4,922,000 toe energy as a
country, which means that it is dependent on imports for as much as 47.5 % of the total energy
consumed. 1988Energy dependence is the ratio between total amount of imported energy and total
amount of energy needed to meet the supply needs of the country. This means Slovenia is a
consuming jurisdiction.
Country generated 3.7 million toe (approx. 153 PJ) of energy in 2017. Compared to the previous
year (2016) the amount generated from nuclear energy increased by 10 % and the amount
generated from geothermal and solar energy increased by 2 %.1989
With domestic energy sources, in 2017, Slovenia met 52.5 % of its energy demands. The remaining
required quantity was provided with imports. The supply of petroleum products needed as an
energy source fully relied on imports.

Gen energija, Koliko energije porabimo v Sloveniji?, <https://www.esvet.si/energija/koliko-energije-porabimov-sloveniji> accessed 22 March 2019.
1988 Statisti=ni urad Republike Slovenije, V letu 2017 je bila energetska odvisnost Slovenije 48-odstotna,
<https://www.stat.si/StatWeb/News/Index/7412> accessed 22 March 2019.
1989
Statisti=ni
urad
Republike
Slovenije,
Proizvodnja
in
poraba
energije,
<https://www.stat.si/StatWeb/Field/Index/5/88> accessed 22 March 2019.
1987
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45 % of total energy was provided by oil products which does not come as a surprise since the
transport sector is the biggest consumer of energy in Slovenia; such resources can, because of their
geographical characteristics, only be imported.1990

1991

2.3. Electrical energy
Slovenia can partly meet its energy needs with self-produced energy. The total production of all
electric energy producing facilities is 16 bn kWh. That is 99 % of the countries own usage. Biggest
source of energy production is nuclear power, followed by hydroelectricity and coal. 1992

2.4. Renewable energy
Renewable energy sources (RES) include all sources of energy that are covered by ongoing natural
processes such as solar radiation, wind, river streams, photosynthesis, terrestrial heat flows, and
currents of the sea. In nature, they never run out, as they are restored fairly quickly and fairly evenly
distributed. In accordance with the required Directive 2009/28 / EC on the promotion of the use
of energy from renewable sources, Slovenia has a set goal to generate at least 25 % of all energy
the country generates from RES by 2020, the latter being in accordance with the National Action
Plan for total energy consumption. At the moment Slovenia is producing 21.55 % of its energy
from renewable sources.1993

2.5 Transition
2.5.1. Electrical energy
The Slovenian high-voltage transmission network consists of facilities at three voltage levels: 400
kV, 220 kV and 110 kV. It is intended to transfer quality electricity from large electricity producers
(nuclear power plant, thermal power plants, hydroelectric power plants) to distribution networks
and direct costumers at high voltage level. In addition, our transmission network is also dedicated
Statisti=ni urad Republike Slovenije, Koli=ina energije, namenjene kon=ni rabi, je v letu 2017 zna/ala 206.000 TJ,
<https://www.stat.si/StatWeb/News/Index/7722> accessed 22 March 2019.
1991 Statisti=ni urad Republike Slovenije, <https://www.stat.si/StatWeb/en/File/NewsImage/19313> accessed 22
March 2019.
1992 iEnergija, Energetika v Sloveniji in svetu: statistika, <https://www.i-energija.si/ienergija/energetika-v-slovenijiin-svetu-statistika/> accessed 22 March 2019.
1993Invest Slovenia, Renewable energy, <https://www.investslovenia.org/business-environment/infrastructureutilities/energy/> accessed 22 March 2019.
1990
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to the import, export and transit of electricity between the electricity systems of neighbouring
countries. We connect Austria with two 400 kV transmission lines and 220 kV transmission line,
with Italy 400 kV and 220 kV transmission line, with Croatia three 400 kV transmission lines, two
220 kV transmission lines and three 110 kV transmission lines, while the connection with Hungary
is still being prepared .1994

2.5.2. Gas
The Slovenian transmission gas network comprises 1,121 kilometres of gas pipelines, a compressor
station in Kidri=evo and Ajdov/=ina, 246 measuring and control stations and other stations and
about 300 measuring points.
The central part of the Slovenian natural gas network includes the main gas pipeline (M1) from
Cer/ak to Rogatec (M2) from Rogatec via Podlog to Vodice and (M4) from Roden to Novo mesto
with a nominal pressure of 50 bar and the main gas pipeline (M3) from .empeter pri Nova Gorica
to Vodice with a nominal pressure of 67 bars. The mentioned connections of the transmission
network provide Slovenia with reliable natural gas supply.
The Slovenian portable gas system is connected to the transmission systems of Italy, Austria and
Croatia and is thus an integral part of the European transmission gas system.1995

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Slovenia is a contracting party to certain international agreements in the field of energy, namely:


United Nations Framework Convention on Climate Change,



Kyoto Protocol,



Paris Agreement,



Energy Charter Treaty,



Protocol on Energy Efficiency and Related Environmental Aspects,



Amendment to the Trade Related Provisions of the Energy Charter Treaty,



International Energy Charter,



Statue of the International Renewable Energy Agency (IRENA),



Convention on Nuclear Safety,



Convention on the Protection and Use of Transboundary Watercourses and International
Lakes.

Eles, Slovensko prenosno omre1je, <https://www.eles.si/slovensko-prenosno-omrezje> accessed 22 March
2019.
1995 Agencija za energijo, Slovensko prenosno omre1je, <https://www.agen-rs.si/izvajalci/plin/prenosnoomrezje/slovensko-prenosno-omrezje> accessed 22 March 2019.
1994
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3.1. International law and internal law – status of international treaties in Slovenia
The constitutional system of Slovenia defines the relationship between international law and
internal law in Article 8 of the Constitution of the Republic of Slovenia:
“Laws and other regulations must comply with generally accepted principles of international law
and with treaties that are binding on Slovenia. Ratified and published treaties shall be applied
directly.”
The provisions of Article 8 of the Constitution derive from the assumption that internal law (laws
and other regulations) and international law are two different legal systems, while the norms of
laws and regulations must comply with international law which binds Slovenia, either as the general
principle of international law or as an international treaty to which Slovenia is a party. The
stipulation that the applicable international treaties are directly applicable shows that the Slovenian
Constitution adopted the thesis of adoption.1996
The provisions of the second paragraph of Article 153 of the Constitution determine the manner
of harmonizing general internal legal acts with the norms of international law, are important for
determining the relationship between international law and the internal law of the Republic of
Slovenia:
“Laws must be in conformity with generally accepted principles of international law and with valid
treaties ratified by the National Assembly, whereas regulations and other general acts must also be
in conformity with other ratified treaties.”
The provisions of Articles 8 and 153 of the Constitution show that Slovenia has adopted
international law as part of its law and the principle of direct application of existing international
treaties. The provisions of the second paragraph of Article 153 of the Constitution classify
international treaties ratified by the National Assembly, hierarchically over the laws, and other
international treaties over the by-laws and general legal acts.1997

3.2. United Nations framework convention on climate change
The UN Framework Convention on Climate Change (UNFCCC)1998 is a general framework of
intergovernmental measures to tackle climate change-related problems. It was adopted in 1992 and
entered into force on 21 March 1994. The Framework Convention1999 constitutes an important
achievement since, although it is general in nature, it recognises the existence of a problem of
climate change. The Parties to the Framework Convention, including Slovenia, have committed
themselves to developing national programs for the mitigation of climate change.2000 Slovenia
1996

Türk, D.: Temelji mednarodnega prava. 2., pregledana in dopolnjena izdaja, GV Zalo1ba, Ljubljana 2015, p. 74,

75.
1997

Türk, D.: Temelji mednarodnega prava. 2., pregledana in dopolnjena izdaja, GV Zalo1ba, Ljubljana 2015, p. 75,

76.
UN Treaty Collection, Vol. 1771, p. 107 (1994).
Almost universal membership, since the Convention has so far been ratified by 198 countries, including Slovenia
(1995). See UN Climate change: <https://unfccc.int/process/parties-non-party-stakeholders/parties-conventionand-observer-states?op=Clear> accessed 25 March 2019.
2000 United Nations Information Service (UNIS) in Vienna, United Nations Framework Convention on Climate
Change
(UNFCCC),
<http://www.unis.unvienna.org/unis/en/thematic_info_climate_change_unfccc.html>
accessed 25 March 2019.
1998
1999
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signed the Framework Convention on 13 June 1992. It ratified it on 1 December 1995 and the
date of entry into force for Slovenia is 29 February 1996.2001
The Global Environment Facility (GEF) Trust Fund was established at the 1992 Rio Earth
Summit, to help tackle our planet’s most pressing environmental problems. GEF funding to
support the projects is contributed by donor countries. These financial contributions are
replenished every four years by the GEF 39 donor countries. GEF funds are available to
developing countries and countries with economies in transition to meet the objectives of the
international environmental conventions and agreements.2002

3.3. Kyoto Protocol
The Parties to the Framework Convention adopted in 1997 the Kyoto Protocol,2003 which
introduced legally binding targets for reducing greenhouse gas emissions in developed
countries,2004 and introduced an innovative "emissions trading"2005 technique.2006 The Protocol
entered into force on 16 February 2005 and wanted to reduce the amount of greenhouse gas
emissions by at least 5 per cent below 1990 levels in the period from 2008 to 2012.2007 The first
Kyoto round ended in 2012, but the protocol did not stop be valid, since its validity was extended
until 2020.2008
Slovenia signed the Kyoto Protocol on 21 October 1998. It ratified it on 2 August 2002 and the
date of entry into force for Slovenia on 16 February 2005.2009
In 2002 Slovenia ratified the Kyoto Protocol which requires that Slovenia reduces its emissions in
the period 2008–2012 by 8 % compared to the base year. For the gases CO2, CH4 and N2O the
base year selected is 1986, while for F-gases (HFC, PFC and SF6) it is 1995. Slovenia is also a
Member State of the European Union; within which it has retained its own individual target. The
current assessment is that in the period 2008–2012 Slovenia will have to lower its emissions to
18.6 Tg CO2eq.2010
In 2005 intensive preparations began for implementation of the Kyoto mechanisms of JI and
CDM. Guidelines are being drawn up for the implementation of projects, and a designated national
authority / focal point and contact person have been appointed. In addition to this, interest on
2001 United Nations Climate Change, Slovenia, <http://unfccc.int/tools_xml/country_SI.html> accessed 25 March
2019.
2002 Global Environment Facility, <https://www.thegef.org/about/funding> accessed 25 March 2019..
2003
See Kyoto Protocol to the United Nations Framework Convention on Climate Change:
<https://unfccc.int/resource/docs/convkp/kpeng.html> accessed 25 March 2019.
2004 Statisti=ni urad Republike Slovenije, Podnebje je pomemben naravni dejavnik, ki mo=no vpliva na kakovost
1ivljenja na Zemlji, <https://www.stat.si/StatWeb/News/Index/5175> accessed 25 March 2019.
2005 It is an innovative way of international cooperation, where contracting parties have a certain amount of emissions,
and if they exceed it, they can "buy" additional quantities in countries that have not yet reached the limits. Summarised
by Türk, D.: Temelji mednarodnega prava. 2., pregledana in dopolnjena izdaja, GV Zalo1ba, Ljubljana 2015, p. 245.
2006 Türk, D.: Temelji mednarodnega prava. 2., pregledana in dopolnjena izdaja, GV Zalo1ba, Ljubljana 2015, p. 245.
2007 Statisti=ni urad Republike Slovenije, Podnebje je pomemben naravni dejavnik, ki mo=no vpliva na kakovost
1ivljenja na Zemlji, <https://www.stat.si/StatWeb/News/Index/5175> accessed 16 February 2019.
2008 Türk, D.: Temelji mednarodnega prava. 2., pregledana in dopolnjena izdaja, GV Zalo1ba, Ljubljana 2015, p. 245.
2009 United Nations Climate Change, Slovenia, <http://unfccc.int/tools_xml/country_SI.html> accessed 25 March
2019.
2010
Slovenia’s
Report
on
Demonstrable
Progress
under
the
Kyoto
Protocol,
<https://unfccc.int/resource/docs/dpr/svn1.pdf> accessed 25 March 2019.

707

ELSA RENEWABLE ENERGY REPORT

the part of the commercial sector has been discernible, especially regarding investment in the
countries of the former Yugoslavia.2011
In both projections CO2 emissions will increase until 2005, followed by a fall up to 2008, with
growth again until 2015, and then another drop up until 2020. Emission trends are very similar in
the two scenarios, with differences in emissions stemming mainly from the difference in 2005. In
2010 emissions in the additional measures scenario will be 1.2 % higher than emissions in 2003,
and 4 % higher in 2020. The first and second declines in emissions are the consequence of a fuel
changeover (coal replaced by natural gas) in the Energy Supply sector, while the growth in
emissions from 2008–2015 is the consequence of growth in final energy consumption in
Transport, Industry and Other Sectors. According to the additional measures scenario, primary
energy use in 2010 will be 9.1 % higher than in 2003, and 13.7 % higher in 2020, while final energy
consumption will be 10.7 % and 14.9 % higher, respectively.2012
In accordance with decision 11/CP.7 from the Conference of Parties in Marrakesh, in achieving
the Kyoto target Slovenia may use sinks for CO2 emissions provided by forests in the amount of
1.32 Tg CO2. In the previous report a conservative sink use estimate of 0.84 Tg CO2 was used to
estimate Kyoto period emissions, while the latest studies from the Slovenian Forestry Institute
indicated that Slovenia could use its entire quota, as the actual sink was higher than the quota. The
Kyoto period emissions taking sinks into account total 18.60 Tg CO2 eq. Slovenia’s target taking
into account GHG emissions in the base year is 18.62 Tg CO2 eq. Hence it follows that by
implementing the measures as predicted in the additional measures scenario, and by continuing
forest management to increase sinks, Slovenia will achieve the Kyoto target.2013

3.4. Paris Agreement
The Paris Agreement was adopted on 12 December 2015 and is being built on the Framework
Convention (UNFCCC), bringing together all nations for the first time to undertake ambitious
efforts to combat climate change and adapt to their effects, with enhanced support to developing
countries in this regard. The main objective of the Paris Agreement is to strengthen the global
response to the threat of climate change by maintaining a rise in the global temperature of this
century below 2 °C above pre-industrial levels and continuing efforts to limit the increase in
temperature to a further 1.5 °C.2014
Slovenia signed the Paris Agreement on 22 April 2016 and ratified it on 16 December 2016.2015

Slovenia’s
Report
on
Demonstrable
Progress
under
the
Kyoto
Protocol
<https://unfccc.int/resource/docs/dpr/svn1.pdf> accessed 25 March 2019.
2012 Ibid.
2013 Ibid.
2014 UN Climate Change, what is the Paris Agreement? <https://unfccc.int/process-and-meetings/the-parisagreement/what-is-the-paris-agreement> accessed 25 March 2019.
2015 United Nations Climate Change, Slovenia <https://unfccc.int/node/61198> accessed 25 March 2019.
2011
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3.5. Energy Charter Treaty (1994)
Slovenia signed the Energy Charter Treaty on 17 December 1994. It ratified it on 23 July 1997 and
its entry into force on 16 April 1998.2016

3.6. Protocol on Energy Efficiency and Related Environmental Aspects (1994)
Slovenia signed the Protocol on 17 December 1994 and ratified it on 23 July 1997. The Protocol
entered into force on 16 April 1998.2017

3.7. Amendment to the Trade Related Provisions of the Energy Charter Treaty
(1998)
Slovenia ratified the amendment on 13 July 2001. It entered into force on 21 January 2010.2018

3.8. International Energy Charter (2015)
The International Energy Charter is a declaration of political intention aiming at strengthening
energy cooperation between the signatory states and which does not bear any legally binding
obligation or financial commitment. The International Energy Charter has been formally adopted
and signed at the Ministerial Conference, which was hosted by the government of The
Netherlands. It maps out common principles for international cooperation in the field of
energy.2019
Slovenia signed the International Energy Charter on May 20, 2015 in The Hague, Netherland. To
this day, it has not yet ratified the International Energy Charter.2020

3.9. Statue of the International Renewable Energy Agency (IRENA)
Slovenia has ratified the Statute of the International Renewable Energy Agency (IRENA) on 2
February 2010. It entered into force on March 3, 2010.2021

3.10. Convention on Nuclear Safety
Slovenia has ratified the Convention on Nuclear Safety on 1992. It entered into force on
November 5, 1996.2022

International
Energy
Charter,
Slovenia,
<https://energycharter.org/who-we-are/membersobservers/countries/slovenia/> accessed 25 March 2019.
2017 Ibid.
2018 Ibid.
2019
International
Energy
Charter,
<https://energycharter.org/process/international-energy-charter2015/overview/> accessed 25 March 2019.
2020 International Energy Charter, <http://www.energetika-portal.si/nc/novica/n/mednarodna-energetska-listina3097/> accessed 25 March 2019.
2021
Act ratifying the Statute of the International Renewable Energy Agency (IRENA),
<http://pisrs.si/Pis.web/pregledPredpisa?id=ZAKO5455> accessed 25 March 2019.
2022 Act Ratifying the Convention on Nuclear Safety, <http://pisrs.si/Pis.web/pregledPredpisa?id=ZAKO711>
accessed 25 March 2019.
2016
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3.11. Convention on the Protection and Use of Transboundary Watercourses and
International Lakes
Slovenia ratified Convention on the Protection and Use of Transboundary Watercourses and
International Lakes on 13 April 1999.2023 It entered into force on October 6, 1996.2024

4. If your country is a Member State of the European Union, please provide a
concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
Republic of Slovenia is Member State of European Union since first of May 2004.
EU energy regulations that constitute part of our legal system:


Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the network for cross-border exchanges in electricity and
repealing Regulation (EC) No 1228/2003



Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the natural gas transmission networks and repealing
Regulation (EC) No 1775/2005



amending: Regulation (EU) No 347/2013 of the European Parliament and of the Council
of 17 April 2013 on guidelines for trans-European energy infrastructure and repealing
Decision No 1364/2006/EC and amending Regulations (EC) No 713/2009, (EC) No
714/2009 and (EC) No 715/2009 Text with EEA relevance



Regulation (EU) 2017/1938 of the European Parliament and of the Council of 25 October
2017 concerning measures to safeguard the security of gas supply and repealing Regulation
(EU) No 994/2010



(Regulation (EU) No 994/2010 of the European Parliament and of the Council of 20
October 2010 concerning measures to safeguard security of gas supply and repealing Council
Directive 2004/67/EC – no longer in force)



Regulation (EU) No 347/2013 of the European Parliament and of the Council of 17 April
2013 on guidelines for trans-European energy infrastructure and repealing Decision No
1364/2006/EC and amending Regulations (EC) No 713/2009, (EC) No 714/2009 and (EC)
No 715/2009



(Regulation (EC) No 713/2009 – no longer in force)



Regulation (EU) No 1227/2011 of the European Parliament and of the Council of 25
October 2011 on wholesale energy market integrity and transparency

United
Nations
Treaty
Collection,
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-5&chapter=27&clang=_en>
accessed 25 March 2019.
2024 Convention on the Protection and Use of Transboundary Watercourses and International Lakes,
<http://www.pisrs.si/Pis.web/mednarodnaPogodba?id=-19920307/01M> accessed 25 March 2019.
2023
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EU energy directives that constitute part of our legal system:


Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity and repealing Directive
2003/54/EC



Directive 2005/89/EC of the European Parliament and of the Council of 18 January 2006
concerning measures to safeguard security of electricity supply and infrastructure investment



Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on
the promotion of the use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC



Directive 2009/125/EC of the European Parliament and of the Council of 21 October 2009
establishing a framework for the setting of eco-design requirements for energy-related
products



amending: Directive 2012/27/EU of the European Parliament and of the Council of 25
October 2012 on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU
and repealing Directives 2004/8/EC and 2006/32/EC



Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012
on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC



(Directive 2010/30/EU repealed)



Directive 2010/31/EU of the European Parliament and of the Council of 19 May 2010 on
the energy performance of buildings



Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012
on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC



Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012
on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC



(Directive 2004/8/EC repealed)



Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 on
the geological storage of carbon dioxide and amending Council Directive 85/337/EEC,
European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/35/EC,
2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006.
EU environmental directives that constitute part of our legal system:


Council Directive 91/692/EEC of 23 December 1991 standardizing and rationalizing
reports on the implementation of certain Directives relating to the environment



(amended: Decision (EU) 2018/853 of the European Parliament and of the Council of 30
May 2018 amending Regulation (EU) No 1257/2013 and Directives 94/63/EC and
2009/31/EC of the European Parliament and of the Council and Council Directives
86/278/EEC and 87/217/EEC as regards procedural rules in the field of environmental
reporting and repealing Council Directive 91/692/EEC
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Directive 2010/75/EU of the European Parliament and of the Council of 24 November
2010 on industrial emissions (integrated pollution prevention and control)



Directive 2012/18/EU of the European Parliament and of the Council of 4 July 2012 on
the control of major-accident hazards involving dangerous substances, amending and
subsequently repealing Council Directive 96/82/EC Text with EEA relevance



Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on
the assessment of the effects of certain plans and programmes on the environment



Directive 2011/92/EU of the European Parliament and of the Council of 13 December
2011 on the assessment of the effects of certain public and private projects on the
environment



Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003
on public access to environmental information and repealing Council Directive
90/313/EEC



Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003
providing for public participation in respect of the drawing up of certain plans and
programmes relating to the environment and amending with regard to public participation
and access to justice Council Directives 85/337/EEC and 96/61/EC



Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community
and amending Council Directive 96/61/EC



Directive 2004/101/EC of the European Parliament and of the Council of 27 October 2004
amending Directive 2003/87/EC establishing a scheme for greenhouse gas emission
allowance trading within the Community, in respect of the Kyoto Protocol's project
mechanisms



Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental
damage



(amended: Directive 2009/31/EC of the European Parliament and of the Council of 23
April 2009 on the geological storage of carbon dioxide and amending Council Directive
85/337/EEC, European Parliament and Council Directives 2000/60/EC, 2001/80/EC,
2004/35/EC, 2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006, Directive
2006/21/EC of the European Parliament and of the Council of 15 March 2006 on the
management of waste from extractive industries and amending Directive 2004/35/EC,
Directive 2013/30/EU of the European Parliament and of the Council of 12 June 2013 on
safety of offshore oil and gas operations and amending Directive 2004/35/EC)



Directive 2008/101/EC of the European Parliament and of the Council of 19 November
2008 amending Directive 2003/87/EC so as to include aviation activities in the scheme for
greenhouse gas emission allowance trading within the Community
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Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009
amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emission
allowance trading scheme of the Community



Directive 2008/50/EC of the European Parliament and of the Council of 21 May 2008 on
ambient air quality and cleaner air for Europe



Directive 2008/98/EC of the European Parliament and of the Council of 19 November
2008 on waste and repealing certain Directives



Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 on
the geological storage of carbon dioxide and amending Council Directive 85/337/EEC,
European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/35/EC,
2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006
Procedures connected with environment


On 15th of February 2017 EC formally notify Slovenia on bad application of Council
Directive 91/271/EEC on urban waste water treatment (UWWT) in Slovenia.



Slovenia did not implement Directive 2003/35/EC on public participation and, by
consequence, Directive 2011/92/EU on the assessment of the effects of certain public and
private projects on the environment and Directive 2010/75/EU on industrial emissions
(integrated pollution prevention and control.



In 2012 EC formally notify Slovenia about non-conform transposition of the EIA Directive
(2011/92/EU).



Formal notice was also given on air quality in 2013 and in 2016 additional formal notice.
Directive 2008/50/EC on ambient air quality and cleaner air for Europe determine limit on
airborne particles (PM10), which can cause asthma, lung cancer or even premature death.
Slovenia did not respected limitation on airborne particles.



More cases were proceeded because of incompatibility of Slovenian waste legislations with
EU law.



Slovenia failed under Directive 1999/31/EC on the landfill of waste to clean up highly
flammable waste tyres which were stored in Lovrenc na Dravskem polju, causing treat to
human and environment. Court of Justice required to Slovenia to clean the place.



Slovenia also did not fulfil its obligation under waste legislation, because of having two illegal
landfills containing hazardous waste near Celje and Bukov1lak. Addressing the problem was
slow and EC called Slovenia before the European Court of Justice.



Formal notice was given to Slovenia because of bad application of Directive 91/271/EEC
on urban waste water treatment (UWWT).



Formal notice was sent on Delegated Directive (EU) 2017/1009 for the purposes of
adapting to technical progress, an exemption for cadmium and lead in filter glasses and
glasses used for reflectance standards.



Commission sent formal notice on Delegated Directive (EU) 2017/1010 for the purposes
of adapting to technical progress, as regards an exemption for lead in bearing shells and
bushes for certain refrigerant-containing compressors.
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Formal notice was also sent on Delegated Directive (EU) 2017/1011, for the purposes of
adapting to technical progress, as regards an exemption for lead in white glasses used for
optical applications.



Slovenia did not conform transposition of Directive 2010/63/EU on the protection of
animals used for scientific purposes.



Wrong transposition of Council Directive 92/43/EEC on the conservation of natural
habitats and of wild fauna and flora, and of Directive 2009/147/EC on the conservation of
wild birds.



Concerning air noise formal notice was sent on Directive (EU) 2015/996 establishing
common noise assessment methods according to Directive 2002/49/EC.
Procedures connected with energy


Slovenia did not comply its legislation with Directive 2010/31/EU on the energy
performance of buildings and EC started procedure on European Court of Justice.



Formal notice was given because of failing to adopt a national programme compliant with
Council Directive 2011/70/Euratom establishing a Community framework for the
responsible and safe management of spent fuel and radioactive waste.



Slovenia was formally notified on failure to comply with Directive 2012/27/EU on energy
efficiency.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
In the fight against climate change the efficient use of energy is crucial. One of the key factors in
our pursuit of this goal is sustainability, which means reducing the amount of natural resources
used, in order to maintain ecological balance. Another way of battling climate change is through
renewable sources. While doing so, the main objective of all actions needs to be caring for nature.
All breaches of law should be sanctioned - for the goal of society could be reached faster.

5.1. International Energy Legal Disputes
While there was no international environmental legal dispute in Slovenia, there was one
international energy legal dispute which involved Slovenian and a company from a neighbour EU
member state - Croatia. The case is known as “HRVATSKA ELEKTROPRIVREDA D.D. V.
THE REPUBLIC OF SLOVENIA (ICSID CASE NO. ARB/05/24)”.
The dispute was started by an electric company called “Hrvatska Elektroprivreda, d.d.”, a Croatian
state - owned company against the Republic of Slovenia. The dispute was about the ownership
and operation of the Kr/ko Nuclear Power Plant (Kr/ko NPP), which is located in Slovenia.
When Slovenia and Croatia were part of former Yugoslavia, they established “Nuklearna
Elektrarna Kr/ko (NEK)”, a limited liability company, with intent to build and operate Kr/ko NPP
together. It was regulated with four agreements between the Governments of mentioned countries
(the Governing Agreements), which included the financing, construction, operation, management
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and use. The motivation behind these agreements was to achieve equality between the parties in
all aspects related to Kr/ko NPP. When Yugoslavia split apart in 1991, the Government of
Slovenia adopted measures. Croatia and HEP thought that those measures were inconsistent with
the basic principles of concluded Government agreements were. On 30th of July in 1998, the
electricity lines from Kr/ko NPP were disconnected by Slovenia. Because of this action from
Slovenia, HEP recognised this as a breach of its rights that it derived from the 50 % owners’ rights
from the Kr/ko NPP. Countries entered into negotiations, but they were unsuccessful. Because of
that, Croatia initiated arbitration proceedings on the 4th of November 2004, before the
International Centre for Settlement of Investment Disputes (ICSID).
Croatians Hrvatska Elektroprivreda, d.d. has two legal bases. Firstly it maintained that
disconnection of electricity by Slovenia was a breach of owners’ rights of Kr/ko NPP, from
Articles 10 and 13 of the Energy Charter Treaty. Secondly, according to the claimant, Slovenia
breached its obligation of restoring delivery with electricity from Kr/ko NPP, which was included
in the Agreement from 2001, which was the result of the negotiation process.
Slovenia was obligated to pay Hrvatska Elektroprivreda, d.d. a compensation in the sum of
19.987.000,00 EUR as consequence to the breach of the Agreement from 2001, and the costs of
arbitration and the interest from 1th of July 2002.

5.2. Environmental Legal Disputes
There were some legal disputes between the European Commission and Slovenia, mostly because
of Slovenia’s failure to fulfil its obligations.

5.2.1. Case no. C! 402/08 Commission v Republic of Slovenia
The Commission engaged procedures against Slovenia, because Slovenia did not notify the
Commission about its actions to adopt a Directive. The Commission sent a Letter of Formal
Notice to Slovenia, which was the followed by a reasoned opinion, with which gave Slovenia a two
month period to adopt the provisions in order to comply with the directive. After that, commission
did not receive information about the measures taken, and then file a lawsuit. Despite all arguments
presented by Slovenia, the member state could not rely on the provisions, practices or situations
of its internal legal order in order to justify non - compliance with the obligations imposed by
Community law. Slovenia failed to fulfil its obligations, because it did not adopt the provisions,
necessary to comply with Directive 2004/35/EC of the European Parliament and of the Council
of 21th of April 2004 on environmental liability with regard to the prevention and remedying of
environmental damage within the prescribed period. Slovenia had to pay the costs of procedure.

5.2.2. Case no. C! 365/10 European Commission v Republic of Slovenia
According to the directive, Slovenia should reduce the amount of PM10. When analysing
Slovenia's annual reports, the Commission found that the PM10 limit values, set in the Directive,
were exceeded. Slovenia did not notify the areas or agglomerations in which it was exceeded, and
Commission sent an official warning to Slovenia. Slovenia explained that the notification would
be delayed due to the preparation of the necessary documentation. Slovenia did not send a
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notification as it was required by the directive. The Commission sent a reasoned opinion to it and
called to take the necessary measures to comply with it. Slovenia stated that a notification was due
to the delay in the preparation of the necessary documentation. No new information was
subsequently submitted, which led the Commission to bring an action. The Court decided that
Slovenia has failed to fulfil its obligations under Article 5(1) of Council Directive 1999/30/EC of
22th of April 1999 relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of
nitrogen, particulate matter and lead in ambient air, because of exceeding the limit values for annual
and daily concentrations of PM10 in ambient air. Slovenia had to pay the costs of procedure.

5.2.3. Case no. C! 49/10 European Commission v Republic of Slovenia
The dispute concerned the number of existing and new installations and existing installations
whose licenses should have been reviewed and, if necessary, updated. On the Commission’s call,
Slovenia replied, that 12 % of all licenses provided for in that Directive were issued and that 142
of the 161 installations concerned operate without authorization. The Commission issued a formal
warning and once again warned Slovenia of the obligation to issue appropriate permits by the end
of October 2007 at the latest, as Slovenia continues to allow the operation of a number of plants
that were without a proper permit. Slovenia has referred to the complexity of procedures and the
need to engage more people. The Commission issued a reasoned opinion because it considered
that, for these reasons, it was not possible to justify the delay in ensuring the transfer, while
pointing out that, according to the Court's settled case law, a Member State cannot rely on
provisions, practices or circumstances in its internal legal order. Nevertheless, since there were still
many installations in operation, which did not have the proper permit, the Commission brought
an action. By failing to adopt all the necessary measures in the area of licensing of industrial
installations within the prescribed period, Slovenia has failed to fulfil its obligations under that
Directive, ordering it to pay the costs of procedure.

5.2.4. Case no. C! 140/14 European Commission v Republic of Slovenia
In 2011, the Commission launched an investigation into alleged environmental pollution on the
grounds of a citizen's complaint. Slovenia explained that large quantities of polluted land were dug
out during the construction projects, while other waste generated during demolition and
construction was unlawfully postponed at the site. The Commission sent a formal reminder stating
that Slovenia did not take the necessary measures to eliminate the illegal situation. In the official
reminder, the Commission considered that the superficial overlapping of an illegal landfill with
soil, which itself is a trash, cannot be regarded as an appropriate waste treatment, since the
competent Slovene authorities should, before issuing an environmental permit for the introduction
of terrestrial excavations, be satisfied at least on the properties waste at this location. Since the
Commission was not satisfied with the response of the Slovenia to these complaints, it filed this
action. The court ruled that Slovenia failed to fulfil its obligations under the directive, as it did not
ensure that no other waste would be placed on the site, which would require the site to be regarded
as an illegal landfill; it has also failed to take sufficient measures to prevent the removal of land
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mining, which is why this should be regarded as an illegal landfill. Slovenia was also ordered to pay
the costs of the proceedings.

5.2.5. Case no. C-153/16, European Commission v Republic of Slovenia
Preliminary procedure started based on an individual's complaint. Commission researched the
facts, sending official reminder because of violations of Directives and request for ensuring, that
the gravel pit is properly cleaned and rehabilitated. Slovenia started taking measures to eliminate
the alleged violations, which were only partially effective. The Commission was not satisfied with
the result, because the landfill has not been removed fully, because of that it filed lawsuit. Slovenia
was held responsible, because of accepting in a gravel mine allows inappropriate storage of large
quantities of disused tyres, of the mixture of the latter with other waste and the landfill. With that,
the requirements of Council Directive 1999/31/EC of 26th of April 1999 on the landfill of waste,
the Republic of Slovenia failed to fulfil its obligations in accordance with the Directive. Slovenia
was charged with paying 2/3 of procedure costs.

5.2.6. Case no. C! 506/17, European Commission v Republic of Slovenia
The European Commission filed a lawsuit against Slovenia because of action for failure to fulfil
obligations under Article 258 TFEU in August 2017. Commission maintained that Slovenia did
not take the actions in line with the Council Directive 1999/31/EC of 26th of April 1999 on the
landfill of waste. Slovenia should close twenty garbage dumps, which had not had the license for
running their activity, and also Slovenia did not take all actions that one garbage dumps would
have all demands from Council Directive to 16th of July 2009. With the purpose of the Council
Directive Slovenia needed to take measures with which the Directive would reach it. In the prelitigation procedures, Slovenia did not respond to the Commissions call in the set deadline, which
resulted in the Commission’s first investigation. After the deadline, Slovenia responded to the
letters, but the Commission could not assess the compliance of legislation with the Councils
Directive, and then it took on a new investigation. The Commission sent a letter of formal notice,
considering that the information provided indicates that the obligations of the directive are not
been met, and then it sends additional official warning. Slovenia responded once again, and then
Commission issued a further reasoned opinion. In the Commissions procedure for determining
liabilities, it was found that the obligations were not met, which led to the action being brought.
In this case, Slovenia was held being responsible, charging her with the payment of costs of the
procedure.

6. Please give a full description of the main domestic energy or
environmental legislations in your country, including relevant case law if
available
The Republic of Slovenia main energy legislations are the Energy Act and Nuclear Safety Act. In
the field of environmental legislation, the main source is Environmental Protection Act, other
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relevant legislations includes the Waters Act, Mining Act and legislations regulating the regime of
individual rivers.
The current Energy Act was adopted in 2014, transferring several European Union Directives in
the field of electricity and gas markets, energy efficiency and renewable energy sources, into
Slovenian law. It defines the principles of energy policy, the rules for the functioning of the energy
market, the ways and forms of the implementation of public utility services in the field of energy,
the principles and measures for achieving security of energy supply, to increase energy efficiency
and energy saving and to increase the use of energy from renewable sources, determines the
conditions for the operation of energy devices, regulates the competencies, organization and
operation of the Energy Agency and the powers of other bodies performing tasks under the
Energy Act.2025
In January 2019 the Ministry of Infrastructure has prepared a proposal for the amendment to the
new Energy Act, which is necessary due to the transposition of new European directives, as well
as constitutional decisions. Among other things, it added an article, which, in addition to the
individual, enables community self-sufficiency with electricity from renewable energy sources.2026
The Environmental Protection Act regulates the protection of the environment against burdening
as a prerequisite for sustainable development and in this framework defines the basic principles of
environmental protection, environmental protection measures, environmental monitoring and
environmental information, economic and financial instruments for environmental protection,
public environmental protection services and others with protection related issues.2027

6.1. Renewable Energy Systems (RES)-Electricity and non-renewable energy in
terms of production
The Energy efficiency and renewable energy sources are defined in the fifth section of the Energy
Act.
Renewable energy sources (RES) include all sources of energy that are covered by permanent
natural processes such as solar radiation, wind, water stream in rivers, photosynthesis, terrestrial
heat flows, and currents of the sea. In nature, they never run out, as they are restored fairly quickly
and fairly evenly distributed. The most important renewable energy source in Slovenia is wood
biomass, followed by hydropower, and in recent years, development has been the most dynamic
in the exploitation of solar energy and biogas. In addition to the mentioned sources of energy, the
increased use of renewable energy sources will additionally contribute to the potential of wind
energy and geothermal energy.2028
Distributors of gaseous and liquid fuels for transport must, on a yearly basis, submit to the biofuel
market or other renewable energy sources for turnover in proportion as specified in the Action
Energy Act, art. 1.
Proposal of the law on amendments and amendments to the energy law (EVA 2018-2430-0100), 21st January
2019 <https://e-uprava.gov.si/.download/edemokracija/datotekaVsebina/375829?disposition=inline> accessed 25
March 2019.
2027 Environmental Protection Act, art.1.
2028
Ministrstvo
za
infrastrukturo,
Obnovljivi
viri
energije
<http://www.mzi.gov.si/delovna_podrocja/energetika/obnovljivi_viri_energije/> accessed 25 March 2019.
2025
2026
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plan (referred to in Article 28 of the Energy Act) in relation to the amount of fuels that they place
on the market this year.2029

6.2. Renewable Energy Systems (RES)-Electricity and non-renewable energy
(energy generated by fossil-fuel) in terms of consumption
The promotion of energy efficiency measures and the use of renewable energy sources is carried
out by the state through education, information and public awareness programs, energy advice,
promotion of energy audits, drafting of regulations, financial incentives and other support
programs. Measures and mechanisms to promote the increase in energy efficiency and the use of
renewable resources are detailed in the action plans.2030
In accordance with the requirements of the European Union Directive 2009/28/EC on the
promotion of the use of energy from renewable sources, Slovenia has a set goal to achieve at least
a 25% share of RES in final gross use of energy by 2020.
According with the National Action Plan2031, the sectoral target share of RES in gross final energy
consumption are as follows:
- Heating and cooling
30.8%
- Electricity
39.3%
- Traffic
10.5%

6.3. Legislations dealing with environmental damage caused by energy products
Ionising Radiation Protection and Nuclear Safety Act regulates protection against ionizing
radiation in order to minimise damage to human health due to exposure to ionizing radiation and
radioactive contamination of the living environment, while at the same time allowing the
development, production and use of radiation sources and the implementation of radiation
activities. For the radiation source intended for the acquisition of nuclear energy, the Act regulates
the implementation of nuclear and radiation safety measures in the case of the use of nuclear
materials as well as special safeguards.2032

6.4. Nuclear and nuclear liability legislations
In Slovenia the main nuclear and nuclear liability legislations include the Act on Protection against
Ionizing Radiation and Nuclear Safety and The Act on Liability for Nuclear Damage. Offenses
related to nuclear materials and facilities and sources of ionizing radiation are also governed by
Articles 108, 314, 332, 334 and 357 of the Criminal Code.2033
The Republic of Slovenia adopted the Resolution on nuclear and radiation safety in the Republic
of Slovenia for the period 2013-2023, Resolution on the National Programme for Managing
Radioactive Waste and Spent Nuclear Fuel 2016-2025 and the National emergency response plan
Energy Act, art. 380.
Energy Act, art. 314.
2031 Action plan for renewable energy resources for the period 2010-2020.
2032 Ionising Radiation Protection and Nuclear Safety Act, art. 1.
2033 Criminal Code.
2029
2030
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for nuclear and radiological accidents, for the purposes of the Action in the event of a nuclear or
radiological accident.
In addition to Slovenian regulations, an important legal basis in the field of nuclear and radiation
safety is also found in ratified international treaties, European Union regulations and standards of
the International Atomic Energy Agency2034.

6.5. Constrains to PPAs (Power Purchase Agreements) and support to RESElectricity
The Eco Fund grants financial incentives on the basis of a certified energy efficiency improvement
program and in accordance with the procedure stipulated by the Environmental Protection Act
for the allocation of earmarked assets of the Eco Fund, unless otherwise provided by Energy
Act.2035
The minister responsible for energy determines the types of financial incentives for energy
efficiency, district heating and the use of renewable energy sources, the conditions and criteria for
their allocation, the types of beneficiaries of incentives, and the incentives granted as state aids,
incentives awarded after the de minimis rule, and other financial incentives (hereinafter: subsidies).
The authority granting the financial incentives referred to in the preceding paragraph shall publish
on its website all recipients of financial incentives, their address, and the type and size of the
financed project. In the regulation referred to in the first paragraph of this Article, the Minister
shall determine the technical specifications that must be met by installations and systems for the
production of energy from renewable energy in order to be eligible for financial incentives.2036

6.6. The designated/preferred legal form of investment vehicle for RES Electricity
investments
The Republic of Slovenia issued a public tender for the co-financing of district heating for
renewable energies for the period 2017-2020.2037
The subject of co-financing is financial incentives intended for investments in new district heating
systems for renewable energy sources (hereinafter referred to as: RES) and micro-systems of RES.
Investors are also eligible for financial incentives, which are expanding the existing remote control
system of RES or build a new boiler room with wood biomass boilers as a source for the existing
remote network (hereinafter: operations) in the following content.2038
According to the “RES-e Map: Electricity from renewable energy sources (RES-e)2039” research,
made by the Centre for Energy and Environment Technologies within University of Ljubljana,

2034
Ministrstvo za okolje in proctor, Uprava Republike Slovenije za jedrsko varnost,
<http://www.ursjv.gov.si/si/zakonodaja_in_dokumenti/veljavni_predpisi/,> accessed 25 March 2019.
2035 Energy Act, art. 314.
2036 Energy Act, art. 316.
2037 Call for tender for the co-financing of district heating for renewable energies for the period 2017-2020.
2038 Ministrstvo za infrastrukturo, Javni razpis, URL: <http://www.energetika-portal.si/javne-objave/objava/r/javnirazpis-za-sofinanciranje-daljinskega-ogrevanja-na-obnovljive-vire-energije-1137/> accessed 25 March 2019.
2039 <http://www.res-regions.info/fileadmin/res_e_regions/ULFME_Technology_map_en_01.pdf> accessed 25
March 2019.

720

ELSA SLOVENIA

Faculty of Mechanical Engineering, share of RES (total primary energy) source is currently at
10.8%, the share of RES-e (total electricity) is currently at 30.6%, when the national target RES-e
is set at 33.6% (2010) including big Hydro and 4.2% (2010) excluding big Hydro.
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7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
In accordance with Directive 2009/28/EC of the European Parliament and of the Council of 23
April 2009 (hereinafter: Directive) Slovenia has committed itself to the promotion of the use of
renewable sources for energy consumption. Based on the Directive each Member State of EU
must adopt a national renewable energy action plan for the period 2010-2020 (hereinafter:
NREAP). NREAP sets specific goals and policies for Member States of EU to achieve 25% share
of RES in gross final energy consumption, and 10% of RES in transport.2040 Regarding the
promotion and protection of renewable energy and production in Slovenia the NREAP divides
Slovenian national policies and laws in to three sections: electricity, heath & cooling and
transport.2041

7.1. Electricity
7.1.1. Means of support
In Slovenia, electricity generated from renewable energy is supported mainly through a tender
scheme. The Slovenian Energy Agency annually publishes an open call for tenders for plants
producing electricity from renewable energy sources and high-efficient cogeneration for admission
to the support scheme.2042 Other two sources of support are The Environmental Fund of the
Republic of Slovenia which awards low-interest loans to renewable energy projects2043 and The
Ministry of Infrastructure (Directorate for Energy, Energy Efficiency and Renewable Energy
Sources Division) which publishes specific calls and tenders.2044

7.1.2. Policies
Support scheme for electricity generated from RES and in high-efficiency cogeneration of
heat and power programme 2016-2020: program for financial incentives and operating subsidies
in the form of fixed purchase prices or premiums is carried out by Ministry of Economic
Development and Technology, Support Centre and Slovenian Energy Agency. In accordance with
Article 373 Art. Energy Act-1 (Official Gazette of the Republic of Slovenia, No. 17/14, 81/15)
the annual objectives must be consistent with the Action Plan 2010-2020. With the year 2014 The
Energy Act-1(EZ-1) changed the scheme.2045 New production facilities entering the scheme are
now selected on the basis of an open public call from The Slovenian Energy Agency that annually
publishes an open call for tenders for plants producing electricity from renewable energy sources

Government of RS, National Renewable Energy Action Plan 2010 – 2020, July 2010, 7.
Energy Agency of RS, Report on the energy sector in Slovenia 2017, 24.
2042
Rajkovi; Sa/a, 'Promotion in Slovenia' <http://www.res-legal.eu/search-by-country/slovenia/toolslist/c/slovenia/s/res-e/t/promotion/sum/192/lpid/191/> accessed 25 March 2019.
2043 Eligible technologies – Wind, Solar, Geothermal energy, Hydro- power, Biogas and Biomass.
2044
Rajkovi; Sa/a, 'Promotion in Slovenia' <http://www.res-legal.eu/search-by-country/slovenia/toolslist/c/slovenia/s/res-e/t/promotion/sum/192/lpid/191/> accessed 25 March 2019.
2045 Draft of the National Renewable Energy Action Plan 2010 – 2020 (2017 updates), Ministry of Infrastructure, June
2017, 8.
2040
2041
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and high-efficient cogeneration for admission to the support scheme.2046 The support scheme is
detailed in the Decree on Electricity Supports, produced from renewable energy sources of energy
and co-production heat in high-efficiency electricity (Official Gazette of the Republic of Slovenia,
no. 74/2016).2047
Programme of information and awareness-raising about renewable energy sources 2102020: Program for co-financing, information and awareness-raising is carried out by the Ministry
of Economic Development and Technology. Its goal is to modify behavioural pattern of
consumption and use of RES. It targets organisations, the public, schools and children.2048 For
example programme for installers of RES-installations that is part of the standard curriculum
for electricians/installers in the subject with the title “Renewable Energy Sources”, where students
learn about new technologies in the fields of RES installations.2049
Citizens’ Energy Advice (EnSVet) 2010-2020: Program for advice, information and awarenessraising carried out by the Ministry of Economic Development and Technology and Eco Fund. Its
goal is to increased use of RES technologies for heating buildings.2050
Certificates of Origin Program 2009-2020: is carried out by the Ministry of Infrastructure and
Slovenian Energy Agency. It provides transparency of electricity generation from RES2051.
Producers of energy from RES may request an issue of a declaration, with which they prove that
the energy produced comes from an installation using RES. The declaration is issued on request
to a power plant operator, which proves that the power plant operates within the prescribed
parameters for RES power plant. The declaration itself is issued by the Energy Agency. The
Agency also runs a register for all declarations (data about the power plant, measurement places,
issue date of the declaration and its expiration) and may withdraw its issued certificate/declaration
document.2052 The certificate of origin issuing system is determined by the Decree on the Issue of
Declarations for Production Facilities and Certificates of Origin of Electric Energy (Official
Gazette of the Republic of Slovenia, Nos. 8/09, 45/12 and 17/14 - EC-1), the Decree on
Mandatory Measurements on Production devices that receive certificates of origin and support for
produced electricity (Official Gazette of the Republic of Slovenia, no. 21/09, 33/10, 45/12 and
17/14 - EZ-1), the Decree on the Use of the Register of Certificates of Origin of Electricity and
the manner of reporting data on electricity generation (Official Gazette of the Republic of
Slovenia, No. 33/09 and 17/14 - EC-1) and the Decree on support for electricity produced from

Rajkovi; Sa/a, 'Promotion in Slovenia' (Res Legal, 13 February 2019) <http://www.res-legal.eu/search-bycountry/slovenia/tools-list/c/slovenia/s/res-e/t/promotion/sum/192/lpid/191/> accessed 25 March 2019.
2047 Ministry of Infrastructue, 'Draft of the National Renewable Energy Action Plan 2010 – 2020' (2017 updates), June
2017, 58.
2048 Government of RS, 'National Renewable Energy Action Plan 2010 – 2020', July 2010, 20.
2049 Rajkovi; Sa/a, 'Training programmes for Installers' (Res Legal, 13 February 2019) <http://www.reslegal.eu/search-by-country/slovenia/single/s/res-e/t/policy/aid/training-programmes-for-installers13/lastp/191/> accessed 25 March 2019.
2050 Government of RS, 'National Renewable Energy Action Plan 2010 – 2020', July 2010, 22
2051 Ministry of Infrastructure, 'Draft of the National Renewable Energy Action Plan 2010 – 2020 (2017 updates)',
June 2017, 58.
2052 Rajkovi; Sa/a, 'Certification Programmes for RES installations' (Res Legal, 13 February 2019) <http://www.reslegal.eu/search-by-country/slovenia/single/s/res-e/t/policy/aid/certification-programmes-for-res-installations10/lastp/191/> accessed 25 March 2019.
2046
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renewable energy sources and in cogeneration of heat and high-efficiency electricity (Official
Gazette of the RS, No. 74/2016).2053
Investment subsidies to promote the production of electricity from RES 2014-2023: the
financial incentives and subsides within the framework of European Cohesion policy are carried
out by The Ministry of Infrastructure and authority responsible for cohesion politics. Investments
and subsides are provided for construction of new small facilities for the production of electricity
from RES (wind energy, solar energy, biomass and small hydropower up to 10 MW of power).
The programme prioritises sustainable use and production energy and smart grids and invests in
promoting the production and distribution of energy that comes from renewable sources or CHP
sources which exploit RES.2054
Accelerated preparation of spatial plans for energy infrastructure of national importance,
which exploits RES 2016-2020: National spatial plans programme is carried out by Ministry of
the Environment and Spatial Planning and Ministry of infrastructure. In accordance with the
Decree of National spatial plan the program sets to prepare professional bases for the production
of state spatial plans for placement of renewable energy sources in the premises of power plants,
which are recognised as nationally important for achieving the prescribed target of 25% of the
share of RES consumption in end-use energy and for which investor do not know yet. The plan
is also connected to providing orientation of investment preparation in environmentally acceptable
locations.2055
Electricity network program 2016-2020 is carried out through the distribution system operator
and the System Operator of the Transmission Network in cooperation with the Ministry of the
Environment and Spatial Planning, Ministry of infrastructure, local authorities and Agency for
Energy. Program includes planning the development of distribution and transmission networks,
updates on technical criteria and procedures for connecting small units to the network and tariffs
for connection to the network, promoting RES in local energy concepts. The program also covers
drafting of legislation and implementing regulations that will enable the implementation of active
networks (renewal and the expansion of networks, the construction of adequate communication
channels in the distribution network for management needs and network management).2056
Exemplary role of public authorities in accordance with Art. 13 Abs, 5 RES Directive: The
Public Procurement Act and the Decree on Green Public Procurement demand that the public
sector, when procuring any goods, works or services, is obliged to a so called “green procurement”.
This means that the public authority specifying a procurement has to make it clear that the subject
of procurement are less environmentally burdensome goods, services or constructions. Regarding
RES, the electricity produced by RES is given priority over electricity from conventional sources
when bought in the public sector (either 40% or 100% of the electricity must be RES – Electricity)

Ministry of Infrastructure, 'Draft of the National Renewable Energy Action Plan 2010 – 2020 (2017 updates)',
June 2017, 58.
2054 Ibid, 59.
2055 Ibid, 68.
2056 Ibid, 69-70.
2053
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(Annex 1 of the Decree on Green Public Procurement. Competent authority fort his policy is
Inspectorate for Environmental Affairs. 2057

7.2. Heating & Cooling
7.2.1. Means of support
The Eco Fund provides grants for investments in the use of RES-H in one-family and multi-family
houses by residents, for environmental investments and projects by legal entities and
environmental investments of local communities. Subsidies may also be competed for in tendering
processes organised by state owned energy companies who publish public calls and tenders on a
regular basis.2058

7.2.2. Policies
The terms set in RS 52/2010 are used when constructing new buildings or when reconstructing
buildings or one of its elements, if this reconstruction affects at least 25% of the thermal envelope,
and the change is technically possible (§ 2 of RS 52/2010). Exceptions are listed in § 3 of RS
52/2010. These rules govern, when it comes to RES-H, that hot water is normally provided using
solar panels or alternative installations using RES (§ 13 RS 52/2010). Furthermore, it sets out in §
16 RS 52/2010 that the energy efficiency of buildings is achieved if, in addition to the requirements
of § 7 RS 52/2010 (which sets the energy efficiency technical parameters that buildings need to
meet): Either at least 25% of total energy consumption for the operation of facilities in a building
is provided with the use of renewable energy in the building itself or that the proportion of final
energy consumption for heating and cooling and hot water production in the building is produced
in one of the following ways: At least 25% of solar radiation; At least 30% of gaseous biomass; At
least 50% of solid biomass; At least 70% from geothermal energy; At least 50% of the heat of the
environment; At least 50% of CHP plants with high efficiency. The heating and cooling of the
building is supplied to at least 50% from energy-efficient installations. Irrespective of the
requirements stated above, single-family houses meet the criteria when using at least 6 m2 (bright
areas) of solar collectors with an annual yield of 500 kWh. Competent authority for these policies
are environmental inspectors who verify the compliance of these rules.2059
System of energy management in the public sector 2010-2020: The program that includes a set of
instruments for the public sector such as advice, motivational mechanisms, regulations for energy
management, investments and assuring quality implementation, training, demonstration projects
is carried out by Ministry of Public Administration and Slovenian Public Property Fund (Ministry
of the Ministry of Economic Development and Technology). In cooperation with the Ministry of
the Ministry of Economic Development and Technology, the Ministry of Public Administration
2057 Rajkovi; Sa/a, 'Exemplary role of public authorities in accordance with Art. 13 Abs, 5 RES Directive' (Res Legal,
13 February 2019) <http://www.res-legal.eu/search-by-country/slovenia/single/s/res-e/t/policy/aid/exemplaryrole-of-public-authorities-in-accordance-with-art-13-abs-5-res-directive-3/lastp/191/> accessed 25 March 2019.
2058 Rajkovi; Sa/a, 'Promotion in Slovenia' (Res Legal, 13 February 2019) <http://www.res-legal.eu/search-bycountry/slovenia/tools-list/c/slovenia/s/res-hc/t/promotion/sum/192/lpid/191/> accessed 25 March 2019.
2059 Rajkovi; Sa/a, 'RES-H building obligations' (Res Legal, 13 February 2019) <http://www.res-legal.eu/search-bycountry/slovenia/single/s/res-hc/t/policy/aid/res-h-building-obligations-9/lastp/191/> accessed 25 March 2019.
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will set up a system for renovating buildings in state ownership (the target being “zero-energy”
buildings that use RES). The Ministry of Public Administration will prioritise reducing the costs
of energy consumed in public buildings in managing state property. The Public Fund for Property
Management (being established) will open a technical office for drawing up projects of energy
renovation of public buildings.2060
Excise duties on heating fuel program 2010-2020. In combination with other measures and with
the pricing policy conducted by the Ministry of Economic Development and Technology, the
Ministry of Finance will conduct an excise policy that will ensure the competitiveness of biomass
and biofuels in comparison with fossil energy products for heating2061.

7.3. Transport
7.3.1. Means of support
In Slovenia, the main support mechanisms for RES in transport are a quota system, a tax regulation
mechanism (excise duty relief) and subsidies provided by the Slovenian Eco Fund in the form of
non-repayable grants. The companies importing and producing petrol, gas or diesel fuels are
therefore obliged to ensure that biofuels are offered at their petrol stations. 2062

7.3.2. Policies
Policy for setting excise duty for motor fuels 2013-2020: Programme includes taxes and tax
relief and is carried out by Ministry of Finance and the Ministry of Economic Development and
Technology. In order to regulate the prices of fossil fuels and biofuels to ensure the
competitiveness of the latter the Ministry of Economic Development and Technology defined
vegetable oils as excise products and ensured competitive prices of biofuels to power vehicles.2063
Relief for RES vehicles: Program includes taxes and tax relief and is carried out by Ministry of
Transport. The program in accordance with the Annual Fee for the Use of Motor Vehicles Act
(Off. Gaz. RS, No. 57/08) ensures relief for vehicles converted to use biofuel and other RES,
where vehicles that are technically equipped for the use exclusively of biofuels, such as B100, E85,
hydrogen and other RES, will be classed in the lowest fee bracket, as applies to electric vehicles.
Program increases competition and sale of private, light goods and heavy goods vehicles powered
by RES.2064
Proportion of biofuels in motor fuels 2010-2020: As part of obligatory share of RES the
program for promoting the biofuel market is carried out by the Ministry of Economic
Development and Technology and Ministry of the Environment and Spatial Planning. Programme
increases the share of biofuels in all motor fuels sold with amendments to the Decree on the
promotion of the use of biofuels and other renewable fuels for the propulsion of motor vehicles

Government of RS, 'National Renewable Energy Action Plan 2010 – 2020, July 2010', 20.
Ibid.
2062 Sa/a Rajkovi;, ‘Support schemes’ (Res Legal, 13 February 2019) <http://www.res-legal.eu/search-bycountry/slovenia/summary/c/slovenia/s/res-t/sum/192/lpid/191/> accessed 25 March 2019.
2063 Government of RS 'National Renewable Energy Action Plan 2010 – 2020, July 2010', 34
2064 Ibid.
2060
2061
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(Off. Gaz. RS, No. 103/07 and 5/10). Based on the amendments the highest proportion of biofuel
admixture for which there is still no duty to notify the end user about added biofuel is raised from
the current 5% to 7% (V /V) in diesel fuel and to 10% (V/V) for petrol.2065
Certification of biofuels in terms of criteria of quality and sustainability programme 20162020: Programme includes tax relief and is carried out by Ministry for infrastructure. Goal of the
programme is to increase competitiveness and sales of personal, lightweight, freight and heavy
vehicles on RES with the relief of the annual duty on the use of road vehicles.
Relief is included for vehicles processed on biofuels and other RES whereby, for vehicles where it
is technically assured the exclusive usage of biofuels such as B100, E85, hydrogen and other
renewable energy sources, there will be no charge (similarly as policy for electric vehicles).

7.4. Horizontal measures
Educating persons in managing administrative procedures for RES projects 2010-2030:
Educational program for elimination of administrative obstacles will be carried out by The Ministry
of the Environment and Spatial Planning and the Ministry of Public Administration. With training
courses for persons managing procedures for issuing construction and user permits for RES
structures. Within administrative upgrades we can add Program for improving procedures for
obtaining consent before issuing construction permit for RES projects and program for Setting up
information points for EEU and RES. The latter is carried out by the Ministry of Economic
Development and Technology, Ministry of Public Administration and includes providing projects
through online services and faster elimination of problems for investors2066

2065
2066

Government of RS, 'National Renewable Energy Action Plan 2010 – 2020, July 2010', 35.
Ibid, 37.
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1. Does your country have energy and/or environmental strategy policies?
The current Ministry of Ecological Transition is structured in three governing bodies: the Secretaría
de Estado de Energía (Secretary of State for Energy), the Secretaría de Estado de Medio Ambiente
(Secretary of State for the Environment) and the Subsecretaría para la Transición Ecológica
(Subsecretary for Ecological Transition). The Ministry plans to adopt a transversal approach to its
environmental policies with the goal to ‘integrate environmental considerations in the different
sectors of Spain’s socioeconomic and cultural activities’. In order to do so, its main functions
include the:
 Formulation of policies relating to environmental quality, pollution prevention and climate
change.
 Evaluation of environmental impact.
 Promotion of clean technologies and less polluting and more sustainable consumption
habits.
 Protection of the environment and biodiversity and conservation and sustainable use of
natural resources for their appropriate preservation and restoration.2067
Furthermore, within the Ministry of Ecological Transition, there are several departments,
including: Energy, Biodiversity, Water, Coasts and Maritime Life, Environmental Quality Control
and Climate Change. The energy department is one of the most important, partly due to its
significance as a huge industry in the Spanish economy and mostly due to its strategic value, playing
a central role in any industry or service. Because of the energy sector carrying such weight, the
Ministry wishes to, in the realm of energy strategy policies, on the one hand, identify and eliminate
the inefficiencies that limit economic activity in the short term and, on the other hand and more
importantly, improve all sectors under its competence to promote a smooth energetic transition
in the long run. The main goals that encompass this approach are the following:
 To increase the analytical evaluation of the different energy sectors in order to elaborate
on the most appropriate sectoral regulations.
Real Decreto 864/2018, de 13 de julio, por el que se desarrolla la estructura orgánica básica del Ministerio para la
Transición Ecológica. Boletín Oficial del Estado, 14 de julio de 2018, núm. 170.

2067
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 To achieve maximum efficacy and efficiency in the functions of the Ministry’s departments
and to become more transparent in its management, always remaining open to citizen
suggestions.2068
The Secretary of State for Energy is strongly focused on three main pillars surrounding energy
strategy policies: ensuring a safe energy supply, a competitive energy market and the protection of
the environment. These objectives are a reaction to the country’s current situation, where Spain is
decreasingly so but still highly reliant on hydrocarbons and very dependent on other countries to
import its energy. In addition, the increase in GDP has led to an increase in the demand for energy
and the further liberalization of the energy industry since its privatization in 19972069 has increased
the number of private businesses providing energy. This situation calls for, as the Secretary of State
for Energy declares “a very active policy in the environmental aspects of energy”.2070 A very
significant law regarding this need for active energy policies entered into force in 2011: The
Sustainable Economy Law.2071 This law has a whole chapter dedicated to a new energy model that
is characterised by its long-term sustainability. Here, the principles for energy policies previously
mentioned are defined, and national objectives are set in regard to energy efficiency and renewable
energies. The objectives defined are the following:
 For 20% of the total gross national energy consumption and 10% of the final energy
consumption in the transportation sector to come from renewable sources by 2020.
 To reduce demand for primary energy and reduce gas emissions in accordance with the
goals and commitments acquired with the European Union.
In addition, the pertaining planification and necessary administrative measures are regulated to
carry out these objectives. These goals are orientated towards optimizing participation in renewable
energies and reducing CO2 emissions, especially in the electrical energy sector. Because of this, a
new law for the electric sector was published in 2013, stating that its predecessor had played a key
role in meeting the objectives set by the European Union’s 2020 climate and energy package, but
further actions still had to be taken.2072 This law included important advancements in the regulation
of the retribution received by activities sourced with renewable energies, in order to guarantee a
level of profitability that would allow them to be competitive in the market and, therefore, promote
the use of renewable energy sources in production. On another hand, this law gives access and
dispatch priority to renewably sourced and high efficiency generated electricity. Moreover, this law
states that both at a national and local level, Public Administrations will promote scientific research
and development and innovation in the areas of renewable energies and energy savings and
efficiency. More specifically, promoting technologies that use clean energy sources and contribute
to the reduction of gas emissions and activities that incorporate renewably sourced energy.

ibid.
Ley 54/1997, de 27 de noviembre, del Sector Eléctrico. Boletín Oficial del Estado, 28 de noviembre de 1997, núm.
285.
2070 ‘Secretary of State for Energy: Objectives’ (Ministry of Ecological Transition) <https://energia.gob.es/eses/SecretariaDeEstado/Paginas/Objetivos.aspx> accessed 5 February 2019.
2071 Ley 2/2011, de 4 de marzo, de Economía Sostenible. Boletín Oficial del Estado, de 5 de marzo de 2011, núm, 55.
2072 Ley 24/2013, de 26 de diciembre, del Sector Eléctrico. Boletín Oficial del Estado, de 27 de diciembre de 2013,
núm. 310.
2068
2069
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In addition, one of the most predominant strategy policies regarding the electrical energy sector is
the establishment of fiscal advantages for producers that use renewable energy sources and fiscal
burdens for the most polluting energy sources. In 2012, a law was passed with fiscal measures for
energetic sustainability, introducing three new taxes to incorporate the pursuit of environmental
sustainability into the tax system. The first is a tax on the value of electric energy, which levies
production activities that consume considerable amounts of electricity, in an effort to encourage a
more mindful consumption. Furthermore, another new tax is introduced over the production of
nuclear energy and the resultant radioactive waste that is generated because of it. Similarly, the
third new tax is over the storage of said radioactive waste. In addition, tax rates over carbon and
other fossil fuels rise in this law as a way to not only increase tax revenue but also as an instrument
to protect the environment.2073
More recently, the Government has announced the shutdown of all nuclear power stations in
Spain by 2028. The current Government has set the life span of nuclear stations to be of 40 years
since the start of their commercial exploitation, meaning that the newest nuclear power station in
Spain will have reached the 40-year mark by 2028 and will be the last to close down. The executive
power has also stated that the regulations surrounding the management of all nuclear waste and
the procedures needed for the total shutdown need to be further developed. In addition to this,
seven of the total 15 thermal power plants in Spain will also close down as they have not met the
European Union’s conditions to continue functioning.2074
Lastly, another policy that the Government has set in place in order to promote the use of
renewable energies is auctions on renewable capacity. Through these auctions, the government
calls for new renewable energy production facilities to present a discount on the capital expenditure
of a project in order to win the auction. This way, minimum profitability can be ensured for the
projects at hand throughout their life span. It is a mechanism that promotes the investment in
these projects for them to always ensure said minimum profitability.
In these auctions, the Government announces the number of megawatts that are going to be
auctioned for wind farms, photovoltaic, biomass or solar plants. All companies that wish to
participate must deposit a guarantee to participate. The financial aid will be calculated for the
megawatts that the installation is designed to generate, rather than the final energy generated. All
participating companies will offer a discounted price on the capital expenditure, showing how
much they are willing to give up in order to install their facility. In exchange, the Government will
assure a minimum price that the company will be able to charge for the generated energy, in order
to ensure that companies are prompt to invest. These auctions are therefore used to set a floor
price of energy, to guarantee the financial stability of the projects.2075
2073 Ley 15/2012, de 27 de diciembre, de medidas fiscales para la sostenibilidad energética. Boletín Oficial del Estado,
de 28 de diciembre de 2012, núm. 312.
2074 Europa Press, ‘The Government confirms nuclear shutdown by 2028 and awaits shutdown of seven thermal
power
stations’
El
Economista
(11
July
2018)
<https://www.eleconomista.es/economia/noticias/9266664/07/18/El-Gobierno-confirma-el-cierre-del-parquenuclear-en-2028-cuando-cumple-40-anos.html> accessed 10 February 2019.
2075 Real Decreto 650/2017, de 16 de junio, por el que se establece un cupo de 3.000 MW de potencia instalada, de
nuevas instalaciones de producción de energía eléctrica a partir de fuentes de energía renovables en el sistema eléctrico
peninsular, al que se podrá otorgar el régimen retributivo específico. Boletín Oficial del Estado, de 17 de junio de
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On another hand, the Ministry for Ecological Transition implemented several institutions for
creating policies and taking actions against climate change on a national level. One that is worth
mentioning is the Consejo Nacional del Clima (National Climate Board) which serves as an
institutional forum for all public administrations and other environmental organizations that
represent social and environmental interests to work on and follow the policies on climate change
brought forward by the Government.2076
Moving forward, Spain’s Government has recently introduced its Marco Estratégico de Energía y Clima
(Energy and Climate Strategic Framework) for the upcoming decade.2077 The Executive approved
this framework as their climate change program on 22 February 2019, which included a draft on
the Climate Change and Energetic Transition Law, an Energy and Climate National Plan for 20212030 and a Strategy on Energetic Transition. This regulation focuses on the reduction of
greenhouse gases, the increase of renewable energies especially in the electricity sector and vast
reduction of carbon emissions, together with the almost total elimination of nuclear energy.
Nevertheless, parliamentary elections have been called before the end of the current term, so the
future of this climate-related legislation will be determined after said elections, during the second
half of 2019 at the earliest.2078
The Energy and Climate National Plan for 2021-2030 must be brought forward to the European
Commission and is a direct reaction to the goals and obligations set within the EU’s 2030 climate
and energy framework. Furthermore, the Climate Change and Energetic Transition Law has been
drafted to comply with Spain’s commitment to meeting the Paris Agreement’s goals of a global
transition towards a low-carbon model and is further analysed in the report when discussing the
impact of international energy treaties on domestic law. Therefore, it is worth focusing on Spain’s
Strategy on Energetic Transition within their new Energy and Climate Strategic Framework. This
strategy has been named the Estrategia de Transición Justa, or Fair Energetic Transition Strategy,
focusing on the promotion of all social and work aspects related to the decarbonization of the
economy. Spain is committed to introducing social policies that go hand in hand with policies that
relate to changing production and consumption methods and habits towards a greater
sustainability, being aware of the impact this has on citizens. Because of this, this strategy wishes
to introduce measures to accompany key industries in their ecological transition, create more jobs
in the effort to increase awareness of the impact of ecological transition on the job market and
invest in Research, Development and Innovation. In addition, the strategy includes reactivation
2017,
núm.
144;
‘Spanish
Regulation
on
Renewable
Energies’
(Energy
and
Society)
<http://www.energiaysociedad.es/manenergia/3-5-regulacion-espanola-de-las-energias-renovables/> accessed 10
February 2019.
2076 ‘National Climate Board’ (Ministry of Ecological Transition) <https://www.miteco.gob.es/es/cambioclimatico/temas/organismos-e-instituciones-implicados-en-la-lucha-contra-el-cambio-climatico-a-nivel-nacional/elconsejo-nacional-del-clima/> accessed 5 February 2019; Real Decreto 415/2014, de 6 de junio, por el que se regula
la composición y funciones del Consejo Nacional del Clima, Boletín Oficial del Estado, de 10 de julio de 2014, núm.
167.
2077 Ministry for Ecological Transition, ‘Energy and Climate Strategic Framework: an opportunity for the
modernization of Spain’s economy and job creation’ (22 February 2019) <https://www.miteco.gob.es/es/cambioclimatico/participacion-publica/marco-estrategico-energia-y-clima.aspx>.
2078 Manuel Planelles, ‘This is Spain’s climate plan: no carbon, less nuclear and 42% renewable energies ’ El País (22
February 2019) <https://elpais.com/sociedad/2019/02/22/actualidad/1550838558_640834.html> accessed 22
February 2019.
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plans for those geographical areas or sectors that might be more vulnerable to change, for them
to be able to maintain their competitiveness throughout the transition.2079

2. Is your country an energy producing, consuming or transiting jurisdiction?
Spain consumes more energy than the average of European countries to produce the same unit of
gross domestic product, even in comparison with those which have a similar industrial and
productive structure and level of economic development. This situation is due to the accumulation
of energy- intensive economic growth patterns2080. There have been made huge efforts in the area
of energy savings and efficiency over the last several years to try to right this trend. That has put
us on the path to convergence with the European mean in terms of energy intensity, a path on
which we must continue over the next several years. Also, the scant presence of primary fossil fuel
deposits has historically determined a high rate of energy dependence for Spain, which means
added risk for production processes. In addition, this dependence on external energy supplies and
the need to preserve the environment, make it essential for the Government to promote effective
formulas for efficient use of energy and the use of clean sources of energy2081.
Spain has its own hydrocarbon (liquid and gas) resources, but there is far too few of them to meet
demand. It is not a self-sufficient country. In fact, less than 1% of the oil and natural gas consumed
in Spain is produced domestically2082. Spain’s energy consumption structure is dominated by
petroleum products that are mostly imported, and this, together with the fact that autochthonous
resources are scarce, has led to a high degree of energetic dependence, and consequently a low
level of self-supply. It is the second biggest energy consuming country in the European Union. In
2012 its dependence was a staggering 72% while it only produced a 4% of the European energy
(which equates to 33,2 tonnes), half of it nuclear and the other half renewable energy2083. This
dependence rate is significantly higher than Europe’s average rate of 53%2084. All these facts lead
to think of Spain as mainly an energy consuming country.
Related to Spain’s gas resources, there’s a diversification obligation in order to protect gas supply
imposed by the Article 3 of the Royal Decree 1716/2004, of 23 of July, by which minimum safety
stocks, diversification of natural gas’ provision and the corporation of strategic reserves of
petroleum products, which establishes the prohibition that more than half of the country’s gas
supply have the same country of origin, so as to reduce Spain’s energy dependence.
2079 Ministry for Ecological Transition, ‘Strategy on Fair Energetic Transition Draft’ (22 February 2019)
<https://www.miteco.gob.es/es/cambio-climatico/participacionpublica/5borradorestrategiatransicionjusta_tcm30-487304.pdf> accessed 22 February 2019.
2080 'SPAIN's NATIONAL RENEWABLE ENERGY ACTION PLAN 2011-2020' (Pvtrin.eu, 2010)
<http://pvtrin.eu/assets/media/PDF/EU_POLICIES/National%20Renewable%20Energy%20Action%20Plan/2
02.pdf> accessed 11 February 2019.
2081 The Spanish Renewable Energy Plan (PER). Summary. 2005-2010. Ministerio de Industria, Turismo y Comercio.
Instituto para la Diversificación y Ahorro de la Energía.
2082 'Getting The Deal Through' <https://gettingthedealthrough.com/area/83/jurisdiction/21/energy-disputesspain/>, 2019 accessed 5 February 2019.
2083 RTVE.es/AGENCIAS España, 'España, Segundo Gran Consumidor De Energía De La UE Con Mayor
Dependencia - RTVE.Es' (RTVE.es, 2014) <http://www.rtve.es/noticias/20140217/espana-segundo-pais-grandesconsumidores-energeticos-ue-mayor-dependencia/880720.shtml> accessed 7 February 2019.
2084 Data extracted from the balance energetico del 2015 del ministerio de energia, turismo y agenda digital.

738

ELSA SPAIN

However, the country is taking actions to try to correct this assumption. Since 2005 this general
trend is being progressively corrected, having reached a 26% level of self-sufficiency2085. And these
efforts have to do mainly with renewable energies. Spain is the fifth biggest producer of renewable
energy in the EU, reaching the figure of 8%, following Germany, whose production accounts for
the 19%, France, 12%, and Sweden and Italy, with 10% each. Renewable energies have grown
rapidly over the last ten years. Spain has 51 GW of renewable power generation capacity (47% of
total installed capacity) which accounts for 41% of its electricity production2086. In 2016, almost
16% of all the energy consumed in Spain came from renewable energies. Between 2005 and 2015
renewable energy’s use has increased from 19,1% to 36,9% according to Eurostat2087. This sector
of the economy has an estimated weight of 1% of the GDP and employs 200.000 people, with
jobs predominantly in the field of research and development or innovation.
The Government launched two different instruments, the Saving and Energy Efficiency Action
Plan for the 2011-2020 and the Renewable Energy Plan for the 2011-2020, to try to reduce our
energetic dependence and our greenhouse gas emissions in the following years2088. These plans,
along with national legislation like the Order ITC/2877/2008, of 9 of October, by which a
mechanism to foster the use of biofuels and other renewable energy sources in the transport sector,
that establishes a mechanism to incentivise the use of renewable energies in the transport sector,
have contributed to giving visibility to green power especially in construction and transport
industries.
Renewable energies are the key to evolve from a mainly energy consuming country to one with
more balanced consuming and producing rates. All the data collected point out towards its role as
a game changer, a force for change with multiple benefits in the energy sector. Undoubtedly, they
are the future, although a long term one. Whole systems do not change all of a sudden, they are
not immediate. All the parties involved need time to adapt. Trying to alter the way energy systems
work and are set in the different countries is a gradual process. Changes need to be introduced
little by little. In conclusion, it is safe to say that Spain is following the right path, trying to give
more importance to renewable energies in hopes of reducing its energy dependence and, slowly
but surely, work towards becoming one of the main renewable energies’ producers in the EU.
Ultimately, Spain is trying to evolve from being a mainly energy consuming country towards
positioning itself as an important energy producing country, thanks to renewable energies.

'Plan
De
Ahorro
Y
Eficiencia
Energética
2011-2020'
(Idae.es,
2019)
<http://www.idae.es/uploads/documentos/documentos_11905_PAEE_2011_2020._A2011_A_a1e6383b.pdf>
accessed 5 February 2019.
2086
'European Energy Market Reform. Country Profile: SPAIN' (Www2.deloitte.com, 2015)
<https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Energy-and-Resources/gx-er-marketreform-spain.pdf> accessed 9 February 2019.
2087 'Energías Renovables En España' (Podo, 2019) <https://www.mipodo.com/blog/eficiencia-energetica/energiasrenovables-espana/#uno> accessed 5 February 2019.
2088
'Producción Nacional Y Autoabastecimiento' (APPA, 2018) <https://www.appa.es/la-energia-enespana/produccion-nacional-y-autoabastecimiento/> accessed 3 February 2019.
2085
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
As a member of the European Union, Spain is part of all international arrangements regarding the
EU’s climate strategies and targets. These can be divided chronologically into three frameworks:
the 2020 climate and energy package (known as the “Clean Energy for All Europeans Package),
the 2030 climate and energy framework and the 2050 long-term strategy. In the case of the longterm goals, these are still a vision of the future that is still being moulded, but in the case of the
2020 and 2030 packages, these have created obligations that Spain has abided by in order to
contribute to the overall fulfilment of the goals.2089 An analysis of the impact of EU law on Spain
and the compatibility of its national regulations with EU law can be found further on in the report.
Other than the mandatory European regulations that inevitably affect the domestic energy sector,
Spain is party to several international energy treaties that also impact national legislation. One of
the earlier international treaties that Spain is party to is the United Nations Framework Convention
on Climate Change (UNFCCC). This Convention, which was signed in Rio’s Earth Summit in
1992 and entered into force in 1994 achieved universal participation, with the ratification of all
UN Member States and the EU. Its main objective relates to the stabilization of greenhouse gases
in the atmosphere, under the principles of intergenerational, common yet differentiated
responsibilities. The Convention relies on international cooperation for its effectiveness and sets
commitments that parties agree to upon signing. These are related to the reduction of CO2, CH4,
N2O, HFCs, PFCs and SF6 emissions in all sectors. In the last report published by the UN
reviewing Spain’s biennial report, the UNFCCC Secretariat outlines the national-level policies that
have been introduced ‘to achieve its targets under the ESD (effort-sharing decision) and domestic
emission reduction targets’. Some of the ‘key policies reported’ include the Renewable Energy
Action Plan 2011-2020, the promotion of biofuels and the national tax on F-gases, this last one
being ‘the most significant of the policies and measures evaluated’.2090
Soon after, in 1998, Spain signed the Kyoto Protocol, the only international agreement that sets
binding targets establishing a limitation of emissions considered responsible for the greenhouse
effect, climate change and global warming. Nevertheless, the agreement wasn’t ratified until 31
May 2002 and didn’t enter into force until 16 February 2005.2091 In 2007, the Spanish Climate
Change and Clean Energy Strategy 2007-2012 was enforced to reach an effective emission
reduction in order to accomplish the Kyoto targets. There are four lines of action relating to energy
efficiency, renewable energies, demand management, and research, development and innovation.
Within these, the strategy introduces almost 200 measures for increased financing mechanisms,

‘Climate Strategies and Targets’ European Commission <https://ec.europa.eu/clima/policies/strategies_en>
accessed 11 February 2019.
2090 UNFCCC ‘Report on the technical review of the third biennial report of Spain’ (29 November 2018)
FCC/TRR.3/ESP <https://unfccc.int/sites/default/files/resource/trr.3_ESP.pdf>.
2091 ‘Parties and Observer States: Spain’ UN Climate Change <http://unfccc.int/tools_xml/country_ES.html>
accessed 21 February 2019.
2089
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information campaigns for companies and consumers, incentives for energy efficient technologies
and other regulatory measures.2092
Nevertheless, a report from the UN Climate Change Secretariat shows that greenhouse gas
emissions from 1990 to 2012 had only decreased in industrial processes (-9.4%) and in the
production of solvents (-16.5%) but had increased by an average of 25.43% in the energy sector
and up to 83.5% in other sectors.2093 In addition, critics said that a slight reduction in emissions in
the years 2008 to 2012 were due to the fall in energy demand caused by the economic crisis and
the stagnation of the construction industry and not the result of effective policymaking.2094 As a
reaction to overall emissions not decreasing and Kyoto targets not being met, the Strategy was
revised, and its horizon extended to the year 2020.
More recently, Spain was one of the parties to sign the Paris Agreement and support its pledge to
enhance the implementation of the UNFCCC and ‘strengthen the global response to the threat of
climate change, in the context of sustainable development and efforts to eradicate poverty’.2095 This
agreement follows a bottom-up approach, whereby countries are free to present their plan for the
reduction of global warming and shall communicate their contributions every five years in order
to continue setting more ambitious goals. Therefore, these nationally determined contributions
allow for a more transparent structure that helps with a more effective implementation as third
parties can control what states are complying. In addition, it is an agreement based on solidarity,
projected to help developing countries and intended to establish positive cooperation among party
countries.2096 In supporting the Paris Agreement’s objective of a global transition towards lowcarbon model fighting against global warming, Spain has drafted the Climate Change and Energetic
Transition Law in which both qualitative and quantitative measures are included.
Firstly, this Climate Change Law wishes to facilitate Spain’s compliance with all of their
international obligations and commitments, to promote more impactful actions and to establish
guiding principles, emphasizing the transverse nature of this law. Quantitatively, the commitment
to the pledge translates into a goal of reducing greenhouse gas emissions by 80-95% (from 1990
levels) by 2050 and by 26% (from 2005 levels) by 2030. In regard to energy efficiency and
renewable energies, goals would be established in accordance with the European Commission’s

Ministry for Ecological Transition, ‘Spanish Climate Change and Clean Energy Strategy 2007-2012-2020’
<https://www.miteco.gob.es/es/cambio-climatico/legislacion/documentacion/cle_ene_pla_urg_mea_tcm30178764.pdf>; ‘Spanish Strategy on Climate Change and Clean Energy 2007-2012-2020’ International Energy Agency
<https://www.iea.org/policiesandmeasures/pams/spain/name-24174en.php?s=dHlwZT1lZSZzdGF0dXM9T2s,&return=PG5hdiBpZD0iYnJlYWRjcnVtYiI-PGEgaHJlZj0iLyISG9tZTwvYT4gJnJhcXVvOyA8YSBocmVmPSIvcG9saWNpZXNhbmRtZWFzdXJlcy8iPlBvbGljaWVzIGFuZCB
NZWFzdXJlczwvYT4gJnJhcXVvOyA8YSBocmVmPSIvcG9saWNpZXNhbmRtZWFzdXJlcy9lbmVyZ3llZmZpY
2llbmN5LyI-RW5lcmd5IEVmZmljaWVuY3k8L2E-PC9uYXY-> accessed 21 February 2019.
2093
UN Climate Change Secretariat, ‘Summary of GHG Emissions for Spain’ (2012)
<https://unfccc.int/files/ghg_emissions_data/application/pdf/esp_ghg_profile.pdf>.
2094 Jorge Enrique Zafrilla, Luis Antonio López, María Ángeles Cadarso, Óscar Dejuán; ‘Fulfilling the Kyoto protocol
in Spain: A matter of economic crisis or environmental policies?’ (2012) Volume 51 Energy Policy
<https://doi.org/10.1016/j.enpol.2012.09.011> accessed 21 February 2019.
2095 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016), article 2.1.
2096 Stefania Negri, ‘Climate Change, Health and the Environment in International and EU Law: A Systematic
Overview’ (University of Salerno, 3 July 2018).
2092
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objectives in the 2030 Climate and Energy Framework.2097 This law is part of the Marco Estratégico
de Energía y Clima (Energy and Climate Strategic Framework) approved by the Executive on 22
February 2019, which is described in more depth in Question 1.
Also in 2015, a new International Energy Charter was adopted and signed by Spain. This new
Charter follows up the existing European Energy Charter of 1991 and covers a range of energy
issues in an effort to engage new countries that are willing to cooperate in the field of energy. Some
of the aspects that are included are: ‘the development and liberalisation of international trade in
energy, the development of efficient energy markets, the promotion and protection of energy
investments, access to and development of energy sources, nuclear safety, energy efficiency and
environmental protection’.2098 Naturally, the engagement of Spain with this charter also impacts
the country on a domestic level and is accounted for in the new regulations relating to energy
mentioned above.
Finally, beyond being part to these multiparty international treaties, Spain has signed multiple
bilateral treaties in the environmental realm with other countries. Due to the brief nature of this
report, three of them are worth mentioning due to their importance within the energy sector. These
treaties have all been celebrated with neighbouring countries to Spain: Portugal, France and
Morocco.
Firstly, the Spain-France underground interconnection is an agreement signed by both countries
in 2008 to construct a new electrical interconnection line that would link Spain and France through
the Eastern Pyrenees. The project was declared of European interest as it increases the exchange
capacity of both countries, the security of supply and stability and allows to introduce a greater
volume of renewable energy into the grid, working towards the integration into the European
Electricity Market.2099
Likewise, the agreements between Spain and Morocco are also related to energetic interconnection.
The interconnection between Spain’s and Morocco’s electricity dates back to 1998 and was
duplicated in 2007. In February 2019, a third agreement was reached between both countries to
install a third interconnection through the Strait of Gibraltar by 2026. Similarly to the agreement
with France, this is beneficial for the integration in the European Electricity Market, but
furthermore, this provides support for Morocco to continue increasing their use of renewable
energy. Morocco is working towards meeting its goal to have 52% of its electricity from renewable
sources by 2030 (20% solar, 20% wind and 12% hydroelectric energy) and this type of efforts are
more easily accomplished with Spain’s support via the interconnection, as it gives greater security
in case of climate factors that can affect the renewable energy sources.2100
Lastly, the international treaties signed between Spain and Portugal led to the creation of the
Iberian Electricity Market (MIBEL) in 2007, after years of cooperation between both nations for
Ministry for Ecological Transition, ‘Public Query prior to the elaboration of the Draft Law on Climate Change
and Energetic Transition’ (2018) <http://www.lccte.gob.es/Paginas/ley-ccte.aspx#A>.
2098
‘New
International
Energy
Charter
adopted’
European
Commission
<https://ec.europa.eu/energy/en/news/new-international-energy-charter-adopted> accessed 11 February 2019.
2099 Red Eléctrica España (Electric Network Spain) ‘Spain-France underground interconnection’ (2008)
<https://www.ree.es/en/activities/unique-projects/new-interconnection-with-france>.
2100 Francisco Peregil, ‘Morocco and Spain, more and more keen to share electricity’ El País (23 February 2019)
<https://elpais.com/economia/2019/02/17/actualidad/1550428533_010304.html> accessed 5 April 2019.
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the integration of their electrical systems in benefit of the consumers of both countries. Talks on
cooperation started in 1998, the Protocol for Cooperation between the Spanish and Portuguese
Government for establishing the Iberian Electricity Market was signed in November 2001 and the
MIBEL was fully launched on 1 July 2007.2101

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws are compatible with EU law.
The energy sector in Spain is very widely regulated. The first reference in the Spanish Legal System
is stated in Article 149.22 and 149.25 of the Spanish Constitution2102 in the following terms: “To
the State’s exclusive jurisdiction belongs: the authorization of hydraulic installations as well as the mining and energy
regime”. From that point on, there is a vast regulation in the form of laws or, more frequently, royal
decrees.
Royal Decree 661/20072103, 25 May, regulating the production of electricity under the
special regime, establishes the feed-in-tariff system in order to support the renewable energy
sector. Later on, the approval the Royal Decree- Law 9/20132104 of 12 July, adopting urgent
measures for guaranteeing the financial stability of the electricity sector (RDL 9/2013) and
Royal Decree 413/20142105, of 6 June, governing the generation of power through renewable
energies, generation and waste (RD 413/2014), modified the previously settled regime.
According to this new system, each installation had to be reimbursed on equal terms for all
technologies. Ever since, Spain has been sued on a total of 30 proceedings before arbitral awards
based on the unconstitutionality of the retroactivity of the Royal Decrees. About this proceeding,
the European Commission carried out a state aid investigation procedure that ended in a Decision
on November 10th, 2017 where it stated that the remuneration system, which included the
granting of unauthorised aid to investors and their facilities, set off by the two Royal Decrees were
against the stipulations of the Treaty on the Functioning of the European Union. However, the
he European Commission then issued an opinion in which it considered that the scheme to
support the production of electricity from renewable energy sources, high-efficiency cogeneration
of heat and electricity and waste was in conformity with European regulations, which must meet
the objectives of energy efficiency, environmental protection and safeguarding competition.
Law 15/2012,2106 of December 27, on fiscal measures for energy sustainability, settled a
revision of the tax scheme on activities aimed to generate electricity out of fossil fuels was carried
out, following the provisions of the Directive 2003/96/EC. The aim of the Law was to transfer
environmental costs to contaminating agents. Through this Law, the Tax on the Value of Electric

Iberian Electricity Market (MIBEL) <http://mibel.com/en/home_en/>.
Official State Gazette Nº 311, December 29, 1978.
2103 Official State Gazette Nº 126, May 26, 2007.
2104 Official State Gazette, nº167, July 13 2013.
2105 Official State Gazette, nº 140, June, 6, 2014.
2106 Official State Gazette, nº 312, December, 28 2012.
2101
2102
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Power Production came into force, which taxes the income obtained by electricity production,
regardless of the used technology. Some critics have stated that in the long run this is detrimental
to other more environmentally friendly types of energy, such as renewables. So soon as on 20 June
2018 the Constitutional Court of Spain ruled2107 on the question of a double taxation situation
imposed by this Law and that would go against both the International Treaties Spain is part of as
well as against Spain’s own Charta Magna. However, the Court considered that the imposition of
both a state tax (IVPEE) and a local tax did not hold grounds for unconstitutionality.
Law 24/20132108, of 26 December 2013, on the Electricity Sector (Law 24/2013) introduced a
flexible model about the remuneration of renewable energies that were subject to revisions every
three years, with the aim of cutting payments to this sector of the market. It also mandated that an
increase or a reduction of revenues shall reflect in the payment to operators. Besides, this Law was
the first one to introduce and actual mandatory fee on self-consumption of energy.
Royal Decree 900/20152109, of 9 October, regulating the administrative, technical and
economic conditions of the modalities of supply or electric energy with self-consumption
and production with self-consumption (RD 900/2015). Something that has caused much
excitement in Spain in recent times about this Royal Decree has been the so-called Impuesto al Sol,
or tax on the sun. The self-consumption facilities would then have to pay special fees to connect
to the distribution network. Several parliamentary groups have been trying for years to eliminate
this tax, which is thought to be the reason why solar energy hasn’t developed as much as in other
European countries, especially given the geographical location of Spain and the amount of sunny
days it gets a year. This tax was strongly criticised by the European Parliament but supported by
the Council of Europe.
The Royal Decree-Law 15/20182110, 5 October, on urgent measures for the energy transition
and the protection of consumers has annulled the aforementioned tax on the sun and has
introduced a great number of novelties about the field of renewable energy. Some of the most
important points are the recognition of the right to self-consumption of electric energy without
charge and the introduction of the principle of administrative and technical simplification, making
the previous bureaucratic formalities much easier. It also allows the celebration of bilateral
contracts between producers and consumers and has eliminated the figure of the manager of
charges, thus liberalizing the electric recharge activity.
As for Spanish Environmental Law, it finds its basis in Article 148.1 of the Spanish Constitution,
in the following terms: “The local Autonomous Regions may regulate in the fields regarding the management in
the area of environmental protection”. This means that both the State and the local authorities can
enforce their own environmental legislation. It also has its basis in article 45, which deals with the
right to enjoy an adequate environment to the development of people. The most relevant
environmental legislation in Spain are the following legal texts.

ORDER 69/2018, June 20 (Official State Gazette Nº179, July 25, 2018).
Official State Gazette, nº 310, December 27th , 2013.
2109 Official State Gazette, nº243, October 10, 2015.
2110 Official State Gazette, nº242, October 6,, 2018.
2107
2108
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Law 27/20062111 of 18 July on the Right to Access to Information, Public Participation and
Access to Justice in Environmental Matters, which transposes EU Directives 2003/4/EC and
2003/35/CE. Also, Law 22/20112112 of July 28th on Wasted and Contaminated Soils, which
was enacted in accordance with Directive 2008/98/EC. Law 11/20142113, revising Law 26/2007,
on Environmental Liability. This Law strengthens the purely preventive aspects of the previous
Law and simplify the administrative processes. This Law also sets polluter fees as a means of
environmental pollution prevention. The former Law 26/2007 implemented Directive
2004/35/EC on Environmental Liability. Law 33/20152114, revising Law 42/2007, on Natural
Heritage and Biodiversity. The amendment aimed at improving certain aspects of its
applicability, such as the management of environmentally protected areas, the incorporation into
the Spanish legal system of obligations derived from EU legislation and international protocols
recently ratified by Spain. It also intends to allocate competence between the central and the
regional governments in marine environment-related matters in light of recent court rulings from
the Spanish Constitutional Court. It introduces certain measures to simplify and speed up the
preparation of reports aimed at increasing knowledge of the natural heritage and biodiversity and
regulates the inclusion in the Land Registry of Environmental Information related to real estate.
Royal Legislative Decree 1/2016 on Integrated Pollution Prevention and Control2115,
specially applies to chemical and waste management industries. This Decree sets forth a unifying
proceeding: the integrated authorization, which mixes ordinary environmental permits and
administrative proceedings. This Decree implements the provisions of Directive 2010/75/EU, of
the European Parliament and the Council, of 24 November 2010, on industrial emissions. Las but
not least, the Spanish Criminal Code2116 has established as criminal offences actions such as
spillages, radiation or filing with deposits natural areas
To summarise, we can say that Spain is a country that has been greatly enriched by European
legislation. Many legal texts have been approved based on European legislation. In the very few
occasions in which Spain has not complied with European legislation, these have ended up being
resolved and Spain has obtained favourable awards and judgments on this subject on a number of
occasions so far.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Spain sees itself immersed in a significant amount of conflicts regarding renewable energies.
The Ministry of Industry, Tourism and Commerce issued in 2000 the Promotion Plan for
Renewable Energy which was later revised in 2005. Its aim is to maintain the commitment to meet
at least 12% of total energy use from renewable sources by 2010 and, at the same time, to add
Official State Gazette, nº171, July 19, 2006.
Official State Gazette, nº181, July 29, 2011.
2113 Official State Gazette, nº162, July 4, 2014.
2114 Official State Gazette, nº 227, September 22, 2015.
2115 Official State Gazette, nº 316 December 31, 2016.
2116 Official State Gazette, nº 281, November 24, 1995.
2111
2112
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other objectives like the proposal that the 29.4% of electricity is to be generated from renewable
sources and 5.75% of transport fuel needs to be made from biofuels by 2010. The incentives for
electricity generation from renewable energy sources (RES), though the system of premiums and
regulated fixed prices, constitute the main mechanism supporting the development of these
sources. The 2010 Spanish Promotion Plan for Renewable Energies intended to generate up to a
30% of the electric power by renewable energy, which was finally accomplished thanks to wind
energy and hydropower.
The Royal Decree 661/2007 of 25 May 2007 regulating electrical energy production under the
Special Regime2117 and the Order ITC/3519/2009 of 28 December 2009 reviewing access fees as
from 01 January 2010 along with the tariffs and premiums corresponding to special regime
installations 2118, introduced an increasingly rewarding incentive regime for the production of
electricity from renewable energies. It fostered national and foreign investments, particularly in the
solar photovoltaic and thermoelectric sectors. The special regime covered the production of
electricity in facilities with an installed capacity of less than 50 MW of power that used renewable
energies, waste or other means as their primary source and applying a more efficient and energysaving technology.
Owners of installations using renewable energy could choose, for periods of one year, between
two alternatives regarding remuneration. They could choose a fixed tariff sale different for each
technology or to operate on the open electrical energy market and, this way, remuneration becomes
the price negotiated on the market supplemented by a determined premium for each renewable
energy area. With the second alternative, the premiums vary with the market prices to provide
stability. When the prices in the market are low, it guarantees a ‘floor price’ so the energy producer
has a minimum return assured. In the opposite situation, when prices are high, it provides a ‘ceiling’
so that no premiums are paid to help keep the costs down.
The regulatory framework regarding the generation of electricity making use of renewable energies
revolves around a mechanism called the feed-in tariff, whose premise is to guarantee a price higher
than the market price for the technology employed. The increment in costs is financed by those
electricity tariffs. ‘This is not a classical system of direct subsidies paid to producers. Under this
scheme, the cost is shared by producers of conventional energies and consumers given that
prioritizing the entry of renewable energy into the electricity system will bring about a price
decrease in the electrical energy production market. Consumers only finance the part of renewable
production not covered by this effect’2119. This strategy has been a huge success as in 2009,
renewable technologies accounted for approximately 25% of total electricity generation. However,
this system has changed over the years as the electricity sector in Spain and the existing tariff deficit

Real Decreto 661/2007, de 25 de mayo, por el que se regula la actividad de producción de energía eléctrica en
régimen especial, <https://www.boe.es/buscar/act.php?id=BOE-A-2007-10556>.
2118 'Boletín Oficial Del Estado' (Boe.es, 2009) <https://www.boe.es/buscar/doc.php?id=BOE-A-2009-21173>
accessed 8 February 2019.
2119 Ministerio de Industria, Turismo y Comercio, 'Spain's National Renewable Energy Action Plan 2011-2020' (2010)
<http://pvtrin.eu/assets/media/PDF/EU_POLICIES/National%20Renewable%20Energy%20Action%20Plan/2
02.pdf> accessed 5 February 2019.
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have evolved. However, since 2007 there have been two major regulatory reforms2120. In 2010,
regulations were modified to limit the hours of paid operation of the installations and the duration
period of this additional remuneration.
When expectations about the profitability of the investments started falling, Spanish promoters
and investors in the sector made a claim against Spain, claiming that the Government had modified
retroactively investment conditions in their detriment. However, foreign investors were able to
claim against the Spanish government through international arbitration, based on the European
Energy Charter Treaty (ECT), which obliges states receiving investment to offer a standard of fair
and equitable treatment to all investors’2121. The ECT is a multilateral trade and investment treaty
in which approximately 50 contracting states and institutions take part. Foreign investors are
protected against discrimination, unfair and inequitable treatment and expropriation without
compensation. ‘As the Treaty contains an investor-state arbitration clause, foreign investors do
not have to resort to national courts, but can settle disputes at international arbitration fora, such
as the International Centre for Settlement of Investment Disputes (ICSID), the arbitration institute
of the Stockholm Chamber of Commerce (SCC) or under the UNCITRAL arbitration rules’2122.
When deciding the way of solving the conflicts arisen in this matter, foreign investors can choose
to address them in international arbitration or national jurisdictions via litigation. There is a
growing trend to resort to international arbitration due to the numerous advantages it poses. There
are eminent opinions advocating for a general, yet not, undisputable preference for arbitration in
energy disputes. Indeed, there is a greater tendency to choose arbitration over the courts of
justice2123. It is significantly cheaper than litigation and the cost is known by the parties in advance.
Its simplicity and speed, along with the fact that the whole process can be resolved confidentially
make it an attractive alternative to solve conflicts of such delicate matters. The possibility of
handpicking the arbitrators ensures that the parties can appoint experts on the matters at hand.
The possibility to constitute an expert tribunal one of the main advantages of arbitration, more so
if the topics generally addressed are considered. Construction, distribution contracts, energy,
intellectual property, international trade or telecommunications are some of the topics generally
discussed in arbitration2124.
Following International Arbitration in the Energy Sector2125, the problems that usually arise in
International Arbitration in the Energy sector can be classified in these categories: commercial
disputes, investor-state disputes and public international law disputes.

Olmos, J and Maristany, A, 'Arbitration cases in the renewable energy sector following Spanish legislative changes:
at a crossroads' (Article 2018).
2121 Ibid.
2122 In de Braekt, M and Geldhof, W, 'Mixed results in recent arbitral awards concerning Spain’s renewable energy
policy' (Article 2017) <http://www.stibbeblog.nl/all-blog-posts/public-law/mixed-results-in-recent-arbitral-awardsconcerning-spains-renewable-energy-policy/#page=1> accessed 7 February 2019.
2123
Guerrero,
A
and
Badenes,
F,
'Spain
Energy
Disputes'
(Article
2018)
<https://gettingthedealthrough.com/area/83/jurisdiction/21/energy-disputes-spain/> accessed 3 February 2019.
2124 Ibid.
2125 Scherer, M and Amirfar C, ‘International Arbitration In The Energy Sector’ (2018).
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In investor-state disputes is quite relevant the recent Achmea case (C-284/16, Slowakische
Republik v. Achmea BV of 6 March 20182126) in which the Tribunal decided that since Slovakia’s
integration in the EU, EU law has primacy upon the BIT (Treaty on the Reciprocal Promotion
and Protection of Investments). To preserve this primacy and EU’s autonomy, the Treaties have
created a judicial system, and it’s their role to apply EU law in the member states. The Court of
Justice of the European Union considers that the arbitral tribunal is not integrated into the judicial
systems of the member states that had hired the BIT. As a result, it is not entitled to issue a
preliminary ruling. To finish with, the sentence questions whether an award issued by this kind of
tribunal is subject to be controlled by a member state’s judicial organs to guarantee its submission
to the Court of Justice of the European Union. The negative answer is drawn from the distinction
between commercial and investment arbitration. In the first, the judicial control exercised by the
member state is limited, whereas the second results from a treaty by which the member states agree
to subtract from their tribunal’s disputes regarding implementation and interpretation of EU law.
The Court’s conclusion is that by celebrating the BIT, the member states have a mechanism to
solve lawsuits between an investor and a member state, and that it can stop the Court of Justice of
the EU from settling them. This could endanger the full effectiveness of those lawsuits2127. This
case affects all those pending investor-state arbitrations against Spain in the ICSID. However,
Spain’s more pressing issue in foreign investment regarding the cuts in renewable energies has its
origin in the Energy Charter Treaty (ECT), whose goal was to foster long-run cooperation in the
energy sector. It establishes arbitration as a method to solve investor-state disputes. This initiated
a vast amount of arbitral procedures against Spain in the ICSID.
As a matter of fact, with 28 arbitrations yet unsolved Spain is at present the most prosecuted
country from the European Union at the CIADI and the great majority of them, twenty six out of
twenty eight, are based on the ECT2128. The main cases involving Spain are going to be briefly
summarised hereafter.
Due to the CJEU’s resolution of the Achmea case explained above, Spain has recently contested
the arbitral award the Stockholm Chamber of Commerce emitted regarding the Novenergia case
(Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The
Kingdom of Spain2129). Spain’s Government alleged that the arbitral tribunal surpassed its
competences when settling this matter, as the ECT submission clause was incompatible with the
European legal system, regarding intra-EU relationships. The Tribunal shares the Respondent’s
argument that the Claimant is not from an ‘Area’ of ‘another Contracting Party’, as set out in
Article 26(1) of the ECT, since both Luxembourg and the Respondent are Member States of the
EU. This argument is in line with the views expressed by the European Commission in its Amicus
Slowakische
Republik
v
Achmea
BV
[2018]
EUCJ,
C-284/16
(EUCJ)
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=064B7C58159B71EFE2B3C20097345B2B?text=
&docid=199968&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=286356>.
2127 Hualde López, I. and Sánchez Pos, V. (2018). El arbitraje de inversión en España tras la reciente doctrina del
Tribunal de Justicia de la Unión Europea. CUADERNOS DE DERECHO TRANSNACIONAL, 10(2), p.866.
2128 'CIADI' (Icsid.worldbank.org, 2019) <https://icsid.worldbank.org/sp/> accessed 12 February 2019.
2129 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v The Kingdom of Spain
[2018] Stockholm Chamber of Commerce Arbitration, 2015/63 (Stockholm Chamber of Commerce Arbitration)
<https://www.italaw.com/sites/default/files/case-documents/italaw9715.pdf>.
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Curiae Brief on 2 May 20172130 that investors of EU Member States requesting the settlement of a
dispute with another EU Member State can’t be considered investors of another Contracting Party
to the ECT within the realms of Article 26(1) of the ECT. The tribunal considers that the terms
of the ECT are clear and finds no basis or evidence to suggest that the Contracting Parties had any
intention to include an implicit disconnection clause in the ECT that should apply to intra-EU
disputes2131. Spain also recommends the Swedish Appeal Court to raise this matter to the CJEU by
posing a preliminary reference under Article 267 of the Treaty on the Functioning of the European
Union, in case the Court determines that the submission clause is applicable2132.
Another case worth mentioning is the Eiser case (EISER Infrastructure Limited and Energía Solar
Luxembourg S.á-r.l. (Luxembourg): CIADI Arbitration Case No. ARB/13/362133) as it is ‘the first
ICSID case to reach a final award related to the measures Spain applied to roll-back certain
incentives and benefits offered to promote investment in the energy sector’2134. The case revolved
around a ‘drastic and abrupt modification of the legal framework upon which Eiser’s investments
depended’.2135 The Tribunal concluded that Article 10(1) of the Energy Charter Treaty did not give
Eiser the right to expect the legal regime to continue unchanged, the company did have a legitimate
expectation that the measures taken in 2013-2014 by the Spanish Government would not destroy
its investment value. But this was precisely the result of the implementation of the Royal Decree
Law, of 12 July, by which urgent measures to guarantee the financial stability of the electric system
are adopted, Law 24/2013, of 26 December, of the electric sector, Royal Decree 413/2014, of 6
June, by which electric energy production with renewable energy sources, cogeneration and
residues is regulated. As it was put in the Parkerings case: “any businessman or investor knows
that laws will evolve over time. What is prohibited however is for a State to act unfairly,
unreasonably or inequitably in the exercise of its legislative power”’.2136
The ECT’s purpose is to provide a legal framework promoting long-term cooperation. It is
conceived as an enhancement of the stability required for such cooperation and its provisions
show that, in interpreting ECT’s obligation ‘to accord fair and equitable treatment, interpreters

Amicus Curiae Brief of the European Commission in the SCC Case No. 2015/063, dated May 02, 2017, attached
as Exhibit 4 to the Declaration of Nicholas Renzler.
2131 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v The Kingdom of Spain
[2018] Stockholm Chamber of Commerce Arbitration, 2015/63 (Stockholm Chamber of Commerce Arbitration)
<https://www.italaw.com/sites/default/files/case-documents/italaw9715.pdf> accessed 13 February 2019.
2132 Joel Dahlquist, 'España Impugna El Laudo Arbitral Novenergia Ante Los Tribunales Suecos Sobre La Base De
La Sentencia Achmea' (aquiescencia, 2018) <https://aquiescencia.net/2018/05/23/espana-impugna-el-laudoarbitral-novenergia-ante-los-tribunales-suecos-sobre-la-base-de-la-sentencia-achmea/> accessed 13 February 2019.
2133 EISER Infrastructure Limited and Energía Solar Luxembourg v Kingdom of Spain [2017] ARB/13/36 (ICSID
Arbitration), <https://www.italaw.com/sites/default/files/case-documents/italaw8798_0.pdf> accessed 13
February 2019.
2134 Pereira de Souza Fleury, R, 'Eiser Infrastructure v. Spain: Could the tide be turning in favor of photovoltaic foreign
investors in Spain?' (Article 2017) <http://arbitrationblog.kluwerarbitration.com/2017/06/20/eiser-infrastructure-vspain-tide-turning-favor-photovoltaic-foreign-investors-spain/> accessed 15 February 2019.
2135 Ibid.
2136 EISER Infrastructure Limited and Energía Solar Luxembourg v Kingdom of Spain [2017] ARB/13/36 (ICSID
Arbitration), p.144, <https://www.italaw.com/sites/default/files/case-documents/italaw8798_0.pdf> accessed 13
February 2019.
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must be mindful of the agreed objectives of legal stability and transparency’2137. The Eiser case
fully endorsed Novenergia’s argument in holding that the first sentence of Article 10(1) reinforces
the emphasis on the stability of the legal regime of investments as it states that ‘each Contracting
Party shall, in accordance with the provisions of this Treaty, encourage and create stable, equitable,
favourable and transparent conditions for Investors of other Contracting Parties to make
Investments in its Area'.2138 ‘The Kingdom of Spain breached this stability and transparency
standard by failing to create and maintain stable conditions for Novenergia's investment’.2139 The
Eiser case’s tribunal stated that ‘a host State is under the obligation to refrain from fundamentally
changing the regulatory regime’2140, which does not mean that the regulatory regime has to remain
frozen or that the Kingdom of Spain is prohibited from adopting new legislation.
Lastly, we must discuss the Isolux case2141, filed by Isolux Infrastructure Netherlands before the
Tribunal of the Arbitration Institute of the Stockholm Chamber of Commerce against the
Government of Spain. The tribunal ruled in favour of the Spanish government on the
understanding that the plaintiffs could not expect the regulatory framework to remain unchanged
throughout the life of the companies’ facilities. Investors should have foreseen that regulatory
changes could happen, especially in such a regulated sector as energy.2142 The award settled that
Spain had indeed guaranteed a stable and predictable economic frame for the power plants and
that the claimant guaranteed a long time FIT for the plant. The Spanish Government had gradually
emptied and finally abolished this special regime and substituted it with the Specific Retribution
System. The duty to provide fair and equitable treatment is included within the broader obligation
to create stable, equitable, favourable and transparent conditions every Government has.
When examining article 10 of the ECT the Tribunal did not find an autonomous obligation for
the Contracting Parties to promote and create stable and transparent conditions for the
performance of investments in its territory, and whose violation would generate rights in favour
of the investors of other Contracting Party. Said obligation is nothing more than an illustration of
the obligation to respect the legitimate expectations of the investor. In fact, the Claimant implicitly
recognises this in indicating that, under such standard, the reasonability and proportionality of the
measures must be considered in light of the legitimate expectations of the investor.2143

EISER Infrastructure Limited and Energía Solar Luxembourg v Kingdom of Spain [2017] ARB/13/36 (ICSID
Arbitration), p.135, <https://www.italaw.com/sites/default/files/case-documents/italaw8798_0.pdf> accessed 13
February 2019.
2138 Ibid, p.128.
2139 Ibid, p.136.
2140 Ibid.
2141 Isolux Infrastructure Netherlands, B.V. v Kingdom of Spain [2013], Stockholm Chamber of Commerce
V2013/153, Final Award, <https://www.italaw.com/sites/default/files/case-documents/italaw9219.pdf> accessed
13 February 2019.
2142 Olmos, J and Maristany, A, 'Arbitration cases in the renewable energy sector following Spanish legislative changes:
at a crossroads' Financier Worldwide Magazine (2018) <https://www.financierworldwide.com/arbitration-cases-inthe-renewable-energy-sector-following-spanish-legislative-changes-at-a-crossroads/#.XGaouehKjIV> accessed 7
February 2019.
2143 Isolux Infrastructure Netherlands, B.V. v Kingdom of Spain [2013], Stockholm Chamber of Commerce
V2013/153, Final Award, <https://www.italaw.com/sites/default/files/case-documents/italaw9219.pdf> accessed
13 February 2019.
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As a result, the Arbitral Tribunal did not examine the alleged violation of the Kingdom of Spain
of an obligation to create stable and transparent conditions for investments in its territory as a
separate matter. The award includes an examination of the protection and safety standards, among
the examinations of FET as provided by the Kingdom of Spain: ‘The standard of protection and
safety cannot intervene to protect the investor against modifications of the legal framework in
cases that do not justify such protection as a result of the obligation to ensure the FET (Fair and
Equitable Treatment)’.2144 The award also examines the obligation to not cause any damages
through exorbitant or disproportionate measures in the examination of FET standards.

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Does your country's domestic legal system make a distinction between
Renewable Energy Systems (RES)-Electricity and non-renewable energy in terms
of production?.
The existing legislation addresses the energy production through energy planning, as established
in article 4 of Law nº 24 of 26 December 2013, on the Electric Sector, which entrusts its
development to the General State Administration, which must in return comply with the system
needs and the economic criteria set in the law. Renewable energies are mentioned in paragraph 5
of the aforementioned article, which covers the energy use plans on renewable energy sources and
energy efficiency in accordance to the objectives established in the different European and
international commitments entered into by Spain. In this sense, Title IV of the mentioned law
develops the production of electric energy but does not make explicit reference to the production
of energy from renewable sources. However, it does mention the requirements that RES – electric
facilities must meet. The legislator attempts to solve this issue via Royal Decrees.
Royal Decree nº 413 of 6 June 2014, regulating the production of electricity from renewable energy
sources, cogeneration and residues, introduces a series of principles in accordance with Directive
2009/28/CE. Its explanatory memorandum states that both renewable energies and energetic
efficiency are fundamental pillars of the Spanish energetic production system, as a means to reduce
greenhouse gas emissions and to comply with other communitarian and international objectives,
while promoting the security of energy supplies and technological development and innovation.
Royal Decree nº 15 of 5 October 2018, on urgent measures for energetic transition and consumer
protection, faces rising electricity prices and eliminates the so-called “sun tax” introduced by Royal
Decree nº 900 of 9 October 2015, fostering the self-production of renewable energy via the
elimination of previous regulatory barriers. However, this regulation does not address the
production of electricity in a direct manner. Recently, the government launched Royal Decree nº
244 of 5 April 2019, regulating the administrative, technical and economic conditions of electricity
2144
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self-consumption, with the same purpose of further eliminating normative barriers to selfproduction.
Also, following the Council of Ministers celebrated on February 22nd 2019, the government has
launched a draft law on climate change and energetic transition, that will act as a guideline to future
policies and provides for a series of measures to boost the use of renewable energies following
annual targets.
To sum up, there is undoubtedly a differentiation between RES – electricity and non-renewable
energy in terms of production, but its regulation is deficient. Further legislation has only addressed
the shortcomings in an indirect manner via self-consumption and self-production.
In the following table are available the procedures, licenses and constructions permits that is
required to submit a plan to build energy plant.

6.2. STEP plan for Spain
Competent
authority /
Task
Necessity
contracting party
(if any)
Depends
on
whether it is public
or private land.
Either way, there
needs to be an
authorization
issued by the
General
Administration of
the State, through
Acquisition, by purchase the
Directorate
Arrangement of land use
or lease
General of Energy
/ ownership rights
Policy of the
Ministry
of
Industry, Energy
and
Tourism.
Regional
Administration
(Autonomic
Regions)
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the
authorization
expires
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Construction permit

Network
agreement

Yes

Regional
authorities

approx. 21 days
(example)

Network access procedure.
- Demand and distribution
T247
- Conventional and storage
Agent
(producer
access generation T244
distributor
or 6 months.
- Generation through
consumer)
renewable
sources,
cogeneration
and
waste T243

National Energy and
if peak capacity reaches at least
Aggregate small power
Public
Utility approx. 30 days
0.5MW
plant license
Regulatory Authority
Construction

…

…
1. P.O-1.2. in the
Resolution of the
Spanish National
Gazette 30 July
1998:

Balance
agreement

network

- Capacity
check of the
power lines of
the
energy
producer.
1. Compliance of the
Technical
Regulations for
High Voltage
Lines.

Operational agreement

…

1. Companies
owning the
facilities.
2. System
…
operator,
Red
Eléctrica
de España
S.A.

Report of verification of Agreement
the Technical Conditions between
Agent 1 month
of Connection
and Carrier

Notification
on
the
proposed installation and
…
…
…
the intended starting date
of commercial operation
Application for Approval Red Eléctrica de
Network use agreement
2 weeks
of Putting into Service and España
S.A.
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Voltage (APES) or Trial (Public
Limited
Period (APESp)
Company)
Separate permission for
…
operation
Once
the
access,
connection and transport
permits
have
been
Notification on the fact of obtained and all the tests
installation and the start mentioned above have
of commercial operation been carried out, the
Voltage
and
Service
Putting procedure can
begin.
Fundamental prerequisite
to
obtain
the
authorization
of
the
Occupancy permit
installation, as well as the
connection
to
the
transport network

…

…

DirectorateGeneral
for
Within 3 months
Energy Policy and
Mines

Holder
or
distributor of the
6 months
transmission
network

6.3. Does your Country’s domestic legal system make a distinction between
Renewable Energy System (RES)- Electricity and non-renewable energy (energy
generated by fossil-fuel) in terms of consumption?
The origin of RES – electricity dates back to Law nº 82 of 30 December 1980, on Energy
Conservation. It was enacted as a response to the 1970s oil crisis, with the objective of boosting
the adoption of renewable energy sources and reducing the consume of fossil fuels and, generally,
external energy dependence. Later on, Royal Decree nº 907 of 2 April 1982, would establish the
sale of renewable energy produced to distributors or companies at the price set by a regulatory
body.
There would not be any significant changes until the publication of Law nº 54 of 27 November
1997, on the Electric Sector, which mentions self-consumption in article 9.1. b). Royal Decree –
Law nº 7 of 23 June 2006, adopting urgent measures on the electric sector, included selfconsumption within the definition of electric energy producers, modifying the above mentioned
article 9. The year 2013 saw a major leap in this matter, with the publication of Royal Decree nº 9
of 12 July 2013, adopting urgent measures to guarantee financial stability on the electric system,
which was very much needed for the creation of an administrative Register on electric selfconsumption.
Royal Decree nº 900 of 9 October 2015, introduced the commonly referred to as the “sun tax”,
which was applicable for the self-consumption regime. Such tax needed to be paid in order to
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remain connected to the electric network regardless of its use. In other words, the tax entailed an
extra fee for producing energy instead of purchasing it, which was a limitation to the selfconsumption regimen introduced by previous regulations.
Currently, with the introduction of Royal Decree nº 244 of 5 April 2019, regulating administrative,
technical and economic conditions to electric self-consumption, there has been an elimination of
obstacles to self-consumption, in order to make it a reality, as stated in its Explanatory
Memorandum: “renewable self-consumed energy, cogeneration or residues, will be exempt from
any charges and tolls”. Once again, article 9 of the Law regulating the Electric Sector has been
modified, to provide for a new definition of self-consumption, reducing it to two modalities: selfconsumption with or without surpluses discharged into the network. Additionally, it establishes a
new compensation scheme on deficit and surplus, which shall not exceed 100 kW and simplifies
the registration procedure.
It is convenient to point out the economic impact that the legislator intends to achieve with this
measure processed as a matter of urgency, as can be inferred from the text, it is expected that local
employment will be promoted due to the distributive nature of the regulation. From the point of
view of the average consumer, it is presented as a useful tool when it comes to reducing costs
compared to traditional supply, because it estimates a growth in the supply of energy and a decrease
in demand produced by self-consumption, which will tend to lower the point of balance and with
it the decrease in cost.
In conclusion, the legislator does establish a differentiation between consumption by renewable
and non-renewable energy that has traditionally been very deficient and dispersed creating legal
uncertainty, much more with the imposition of Royal Decree nº 900 of 9 October 2015. The Royal
Decree establishes access tolls and maintenance that are repealed with the latest norms published
in the BOE that seek to establish a new stage to eliminate the obstacles to self-consumption and
consumption of renewable energy. Proof of this imbalance are the reports published by Red
Eléctrica de España in which the decrease in the representativeness of consumption of renewables
is verified year after year with 13.9% of the total compared to other sources of non-renewable
energy, such as oil, that in the same year it has a representativeness of 44.2% of the total.

6.4. Has your country enacted any specific legislation that deals with environmental
damage caused by energy products?
As far as environmental damage is concern, there are three major sets of legislation, which create
a cohesive liability framework: Law No. 24 of 26 December 2013, on the electricity sector; Law
No. 26 of 25 October 2007, on environmental liability; and the Spanish Criminal Code, Law No.
10 of 23 November 1995. The first two comprise administrative infringements as well as civil
liability, while the Criminal Code deals with criminal liability.
Law No. 24 of 26 December 2013 regulates the electricity sector so as to secure the energy supply
and adapt it to the needs of customers in terms of safety, quality, efficiency, transparency and
minimum cost, as stated in Article 1. In order to fulfil such goals, the law sets out a comprehensive
regulation on production of energy, management, transport, distribution, supply and licensing
system. Additionally, it establishes a system of infringements, which according to article 63
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constitute administrative offences, and corresponding sanctions. The article also clarifies that
natural and legal persons may be sanctioned under this law even in cases of simple non-observance.
Infringements concerning environmental damage are considered either very serious or serious.
The former are typified in article 64, paragraphs 15, 16 and 17, which includes the realization of
activities that fall under the scope of application of this law, or the construction, functioning,
modification, transmission, temporary or final closure of installations without the necessary
license, authorization, affidavit, communication or entry in the corresponding register, nonfulfilment of the installation’s maintenance duties and use of risky instruments, devices or elements
without complying with the normative and technical obligations, when they entail severe risk or
actual damage to the environment. The latter, however, are established in article 65, paragraphs 8
and 10. According to said paragraphs, the situations included in paragraphs 15 to 17 of the previous
article constitute a serious offence in cases of less serious risk or damage to the environment.
Moreover, non-compliance with the obligation of having the adequate measuring and control
equipment, in cases of no serious risks or damage, will also constitute a serious offence.
Sanctions are typified in article 67, and range from 600.001 to 6.000.000, in cases of serious
offence, and from 6.000.001 to 60.000.000 euros, in cases of very serious offence. In any case,
sanctions cannot exceed 10% of the annual volume of business. Criteria used for setting the exact
total amount of the sanction include level of risk, severity of the damage caused, degree or
participation, recurrence, etc. Additionally, there are accessory penalties that may be imposed
together with sanctions, which include the prohibition to carry out professional and economic
activities within the electric sector, the suspension or non-renewal of licenses and a ban on applying
for official subsidies or government aid of up to three years, if the offence is very serious, and up
to one year, if it is serious. Last but not least, article 69 clearly states that, apart from the
administrative sanction and eventual accessory penalties, the resolution resulting from the sanction
procedure shall establish the obligation to restore the previous situation and, if that is not possible,
pay damages.
Law No. 26 of 25 October, on environmental liability, is the result of the transposition of two
different directives, 2003/4/CE and 2003/35/CE. It is a national law, but its legislative
development and execution are regional competences. As stated in its very first article, this law
regulates the responsibility of operators to prevent, avoid and repair any environmental damage,
in accordance with article 45 of the Spanish Constitution. Article 3 clarifies, however, that the law
is applicable not only to actual damages, but also to imminent risks of them occurring, when caused
as a result of any economic or professional activity.
If the activity in question is listed in Annex III of the law (which, within the energy sector, includes
any installation of electric energy production that entails combustion of fossil fuels, residues or
biomass), this law is applicable to any imminent threat or actual environmental damage, even
without malice, guilt or negligence and, unless proven otherwise, the imminent risk or actual
damage will be presumed to have been caused by a particular economic or professional activity
when, according to its intrinsic nature or the way such activity is developed, it is appropriate to do
so. This means the operators of economic or professional activities are fully liable even without
malice, guilt or negligence, and will face reparations in any case, as stated by article 6. However, if
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the economic or professional activity in question is not listed in Annex III, then the law is
applicable in different terms. In the case of malice, guilt or negligence, operators are responsible
for preventive and avoidance measures, as well as remedial action. Otherwise, they are only
responsible for preventive and avoidance measures.
Notwithstanding, operators have, in any case, the duty to adopt, straight away and without prior
warning, request or administrative act, any preventive measures to avoid further damage, whether
the operator in question be obliged to adopt repairing measures too. In other words, the obligation
to repair damages depends on whether the activity a certain operator is developing is listed on the
Annex, while the obligation to adopt preventive measures is binding on all economic or
professional operators.
According to article 6, the previously described environmental liability is compatible with
administrative sanctions that may proceed in the particular case. In fact, article 22 establishes that
noncompliance with the duties of prevention, avoidance and reparation of environmental damage
constitute infringements, which are of administrative nature, according to article 36, and either
serious or very serious, according to article 38. The former entail fines from 50.001 to 2.000.000
euros or extinction or suspension of the authorization from 1 to 2 years. The latter implies a fine
from 10.001 to 50.000 euros or suspension of the authorization for a period of up to 1 year. All
this without prejudice to article 36.3, which states that those events that have been sanctioned
either criminal or administratively, and that share a common subject, fact and rationale, cannot be
punished again under this law
Lastly, the Spanish Criminal Code deals with criminal liability derived from severe environmental
damage. Environmental crimes are regulated in articles 325 to 331. Under article 325, those who,
contravening the law or other general provisions that protect the environment, induce or cause,
directly or indirectly, emissions, discharges, radiations, extractions or excavations, noises,
vibrations or deposits in the atmosphere, soil, subsoil and terrestrial underground and marine
waters will face prison penalties from 6 months to 2 years, fines of 10 to 14 months and special
disqualifications from the exercise of profession from 1 to 2 years. If the behaviours described
were likely to severely damage the balance of natural systems, the corresponding penalties are more
severe (prison of up to 5 years, fines from 8 to 24 months and special disqualifications of up to 3
years). Parallelly, under article 326, Those who, contravening the laws or other general provisions,
collect, transport, revaluate, transform, eliminate or make use or residues, or do not control such
activities adequately, in such a way that they cause or may cause substantial damage to the quality
of the air, the soil or the waters or de overall balance of natural systems, will be punished with the
penalties prescribed in the previous article.
The following article establishes that the penalties imposed may be higher in the concurrence of
certain circumstances, examples including noncompliance with express orders form the
administrative authority regarding the correction or suspension of the activities typified in the
previous article, falsification or concealment of information regarding the environmental aspects
of said activities or running the industry or activity in question in a clandestinely. Conversely, in
cases of serious negligence (as opposed to wilful intent), and according to article 331, the
infringements provided for in this chapter will be sanctioned with a lower penalty.
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6.5. Does your country have a nuclear and a nuclear liability legislation?
In Spain, the nuclear sector is governed by a significant number of laws, royal decrees and
ministerial orders. Also, the CSN, nuclear safety council or Consejo de Seguridad Nuclear in Spanish,
approves instructions, which are binding technical standards, as well as non-binding guidelines.
Law No. 25 of 29 April 1964, on nuclear energy, is the basic legislation that defines the key aspects
of the nuclear sector, notably administrative authorities, licensing system for nuclear facilities and
the possession and use of radioactive materials, safety measures against radiation and incidents and
nuclear liability for nuclear damages and a sanctions system. This law, originally enacted in 1964,
has been amended on eleven different occasions, the last version dating from May 29th, 2011. Years
later, Law No. 15 of 22 April 1980 was enacted, creating the aforementioned Nuclear Safety
Council (CSN) and regulating its scope of action, as well as its statute, approved by Royal Decree
No. 1440 of 5 November 2010. However, several laws have modified some of the initial
provisions, notably Law No. 14 of 4 May 1999, governing public tariffs and prices for its services
and Law No. 33 of 7 November 2007, which gathered all the previous amendments to the 1980
law, reinforcing transparency and efficiency of the administrative authority.
Furthermore, there is an extensive list of Royal Decrees regulating various aspects of the nuclear
sectors. First and foremost, Royal Decree No. 1836 of 3 December 1999, developing Law No. 25
of 29 April 1964, regarding the licensing system, the personnel certification, responsibility of
operators and inspection and control activities. Also, regarding radioactive waste and spent fuel,
there are two main sets of legislation: on the one hand, Royal Decree No. 102 of 21 February 2014,
regulates the management of spent fuel and radioactive waste derived from civil activities, from its
generation all the way to its disposal; on the other hand, Royal Decree No. 243 of 27 February
2009, regulates the monitoring and control of movements of radioactive waste and spent nuclear
fuel across member states, or with origins or destination outside the EU. Last but not least, Royal
Decree No. 1308 of 26 September 2011, on physical protection of facilities, radioactive materials
and resources, incorporates into Spanish law the commitments agreed on by Spain, notably the
Amendment to the Convention on the Physical Protection of Nuclear Materials (July 2005) and
the UN Security Council Resolution No. 1540 of 2004, on non-proliferation of nuclear, chemical
and biological weapons. In this line, it must be stated that the Spanish regime regarding safeguards
and non-proliferation complies with the Euratom Regulation No. 302 of 2005. The additional
Protocol to the Safeguards Agreement is adapted by means of Royal Decree No. 1206 of 19
September 2003.
Concerning civil nuclear liability, the main law regulating civil liability deriving from nuclear
damage is Law No. 25 of 29 April 1964, on nuclear energy, specifically chapter 7, articles 45 to 54,
as well as Law No. 12 of 27 May 2011, on civil liability derived from nuclear damages or produced
by radioactive materials. The regulation concerning this matter is set up in accordance with the
principles of international conventions in which Spain is a contracting party, which essentially
comprise Paris and Brussels Supplementary Conventions. According to Law No. 25 of 29 April
1964, in its article 45, all nuclear facility operators, as well as any operator whose activity includes
producing or working with radioactive materials or devices that may produce ionizing radiation is
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liable for any nuclear damage that may occur, with some exemptions. It provides for a
compensation system corresponding to the damages caused. As stated in article 46, the law
differentiates between nuclear damage produced by an accident in a nuclear facility and nuclear
damage produced by an accident in the rest of activities that work with radioactive materials or
devices that may produce ionizing radiation. Also, it differentiates between immediate and delayed
damage, depending on whether it is produced or noticed by the responsible within a time period
of 10 years, or at a later stage.
There are also rules for environmental protection, covered by Law No. 21 of 9 December 2013,
on environmental assessment, which is the main current legislation regarding this particular matter.
In essence, it regulates environmental assessment for the sake of environmental damage
prevention, and typifies infringements derived from the non-observance of the duties of
environmental assessment as well as their corresponding penalties, ranging up to over two million
euros for the most serious breaches. Additionally, Royal Decree No. 1836 of 3 December 1999,
approving the regulation on nuclear and radioactive facilities, sets out the responsibilities and
potential liability of the operators. Infringements of this law will be punished according to the
previously mentioned Law No. 25 of 29 April 1964.

6.6. Are there any constraints to PPAs (Power Purchase Agreements) and support
to RES-Electricity?
It is necessary to understand that the Spanish energy regulation is dispersed and disjointed, which
causes a disconnection with its principles against the European integrating spirit. This fragmented
reality supposes, as a consequence, that most of the provisions have regulatory nature giving rise
to a sense of arbitrariness and legal uncertainty. That is why the regulation of ‘Power Purchase
Agreements’ in the Spanish legal system is found in Law 24/2013, of December 26, of the
Electricity Sector, Law 9/2017 of Public Sector Contracts, Royal Decree 2019/1997 and Royal
Decree 900/2015.
The elements of this agreement are dispersed in the Spanish legislation, unlike what happens in
the USA, where they can be found in the Energy Policy Act 2005. It is convenient to answer the
given question to develop the general characteristics of the purchase agreement contained in the
Energy Policy Act and place them within the legislative framework of the Spanish legal system.
The Spanish energy policy is responsibility of the State and is set in collaboration with the
Autonomous Communities through the planning processes of the main operator of the Electric
Network of Spain (Red Eléctrica de España) -REE-, in which it establishes a production strategy
through periods of 4 years. The new planning launching program for the 2021-2026 has been
released with the publication in the BOE by the Order TEC/212/2019, of February 25, of the
Ministry for the energy transition.
In the same way the energy planning is referenced in article 4 of the law of the Electric Sector in
which the object is aimed "to foresee the needs of the electrical system to guarantee a long-term
supply", and also the necessary intervention of the different administrations with the
corresponding regulatory body: "The electrical planning will be carried out by the General
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Administration of the State, with the participation of the Autonomous Communities and cities of
Ceuta and Melilla, requiring a report from the National Commission of Markets and Competition".
The framework for action for administrations to implement a PPA is found in the Law on the
electricity sector and several regulations of development such as Royal Decree 900/2015 for selfconsumption electricity, Royal Decree 1955/2000 that regulates the activities of transport,
distribution, commercialization, supply and authorization procedures of electric power
installations, and Royal Decree 15/2018 of urgent measures for energy transition and consumer
protection.
In article 8 of the Law of the electrical sector the bases of the operation of the system are
established as "market of commercial transactions of purchase and sale of energy and of other
services related to the supply of electrical energy". However, there are two types of energy purchase
agreements, physical and financial.
On the one hand, physical PPAs are those agreements in which there is a physical delivery of
energy. It is about having a renewable energy connected with cables to the buyer (consumer)
without going through the electricity network.
This type of agreement finds legal coverage in the Electricity Sector Law in article 9.1.b) and c), in
which it references the self-consumption of electrical energy: "modes of supply with self-consumption
without surpluses. When installed physical devices prevent the injection of any excess energy to the transport or
distribution network”. The development of this provision is found in Royal Decree 900/2015, that
regulates self-consumption. Article 4 makes a classification of the different types of selfconsumption, so that the Physical PPA according to current legislation should be governed by the
provisions for self-consumption facilities Type 2 of Article 4.1.b) and "corresponds to the
modalities of self-consumption defined in Article 9.1.b) and 9.1.c) of Law 24/2013, of December
26". Likewise, support can be found in other provisions such as Royal Decree 1955/2000 of
December 1, in its article 67 when it says that "direct lines will be considered as those that have as
their object the direct link of a production centre with a consumption of the same holder or a
qualified consumer".
Regarding the nature of the contract, it is necessary to refer to article 24.4 of the Electricity Sector
Law in which the characteristics of this sector are illustrated by mentioning "bilateral contracts
with physical energy delivery formalised among the subjects participating in the electric power
production market will consider at least the energy price and the temporary period of supply. By
regulation it will be determined which elements of these contracts should be brought to the
attention of the operator of the system and the National Commission of Markets and
Competition". The essence of the contract as stated in the aforementioned article is bilateral, not
making an express reference to any of the provisions contained in Law 9/2017 of public sector
contracts.
On the other hand, financial PPAs are a type of contract in which a buyer takes power rights at a
lower price than the market offer. The characteristic note of this product is that there is a
connection with the infrastructure of the electrical network - general network of transport and
distribution -. The regulation of this type of agreements fits into article 24.4 of the Electricity
Sector Law: "The different modalities of contracting will be regulated by bylaws. In particular, the
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regulation includes the existence of electric power term contracts, financial contracts with
electricity as an underlying asset, as well as bilateral contracts made directly between consumers
and producers, between producers and traders and between marketers among themselves. All
these contracts will be exempt from the bidding system".
For all the above, in the legal system there is no type of limitation when using this kind of
agreement to establish the energy planning policy. It can be argued that there is some ambiguity
and fragmentation of these sort of articles that can lead an air of insecurity and arbitrariness or
legislative instability. Likewise, it has been manifested during the inauguration of the V solar forum
"the photovoltaic [energy] towards the leadership of the energetic transition". However, this has
not prevented Spain during the last year from signing its first energy purchase agreements through
the PPAs.

6.7. Please indicate what the designated /preferred legal form of investment vehicle
is for RES Electricity investments.
Despite the fact that the Spanish law preferred the power purchase agreements explained in the
latter question we must also mention another possibilities.
Law 24/2013, of 26 December 2013, on the Electricity Sector in their article 24 established that
the contracting of electric power can be done freely, in the terms foreseen in this Law and in its
development regulations. The bids for the acquisition of electric power submitted by the parties
to the market operator, once accepted, shall be constituted as a firm commitment to supply by the
system. Regulations will determine the subjects and the conditions under which the
aforementioned acquisition bids are to be made and the cases in which the market operator
requests sufficient guarantees of payment. Likewise, the necessary procedures may be regulated to
incorporate the demand in the bidding mechanism. Procurement bids made through the market
operator shall express the time period for which such supply is requested, and acceptance of the
settlement made.
There is possibility to conclude a contract between qualified consumers and the other qualified
individuals. Content of this contract must refer topics such as the price of the energy, the period
of supply or the settlement system and so on, being mandatory that these contracts must be
brought to the attention of the market operator.
Next article of this Law, article 25, establishes the exceptions to the previous regulation.
Notwithstanding with previous statements Spanish market regulation offers flexibility to potential
investors in renewable energies. Small investors could recur to crowdfunding for loans or
crowdlending2145 many small investors contribute money to jointly finance a loan for a project with

‘Invertir en energía solar’ <https://estrategafinanciero.com/como-invertir-en-energia-solar> accessed 9 April
2019.
2145
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a return with interest2146. Fundeen is a start-up example of the crowdfunding2147 and ECrowd! For
crowdlending2148.
An alternative option are cooperatives. This method allows you to invest in order to have access
to electricity supply as if you did with any other traditional electricity company in Spain2149.

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
In Spain, incentives for renewable energies and cogeneration date back to 1980 with a law that
encouraged the use of small-scale hydropower (Energy conservation Act nº. 82/1980).2150
For almost a quarter of a century, little attention was paid to tax incentives until two Royal Decrees
served to promote the use of renewable energies in Spain by establishing a generous incentive
policy through the payment of premiums for their use. These two standards that began to give
relevance to renewable energies were the Royal Decrees nº. 436/20042151 and nº. 661/2007.2152
Due to the implementation of this policy, Spain became a world leader in renewable energy
incentives for a short time. The arrival of the global economic crisis in 2008 significantly reduced
existing incentives in favour of the proliferation of renewable energies. Spain drastically changed
from being a world reference in the economic incentives in favour of renewable energy to reducing
to practically eliminating those incentives.
The new conservative government elected in 2011 adopted a bunch of measures aiming to reduce
the costs of the sector, some of which directly affected the remuneration of renewable energy:
reduction of hours of operation to solar photovoltaic, elimination of the option to sell energy at a
price of pool plus premium, and suppression of incentives for the construction of facilities in
Special Regime (Royal Decree nº. 1/2012).2153
As currently applicable regulation, the Renewable Energy Plan 2011-2020 stands out for the
definition of the strategy to be followed in the coming years in order to continue favouring the

‘El
pequeño
inversor
podrá
participar
en
renovables
en
España
vía
crowdfunding’<https://cincodias.elpais.com/cincodias/2018/12/10/emprendedores/1544438817_982982.html>
accessed 9 April 2019.
2147 Fundeen-The crowdfunding of renewable energies in Spain <https://www.fundeen.com/> accessed 9 April 2019.
2148‘Crowdlending’<https://www.ecrowdinvest.com>accessed 9 April 2019.
2149
‘Invertir
en
energías
renovables:
4
maneras
innovadoras
de
invertir’
<https://www.ecrowdinvest.com/blog/invertir-en-energias-renovables/> accessed 9 April 2019.
2150
‘Ley
82/1980,
de
30
de
diciembre,
sobre
conservación
de
energía’.
<https://www.boe.es/buscar/doc.php?id=BOE-A-1981-1898> accessed 22 February 2019.
2151 ‘Real Decreto 436/2004, de 12 de marzo, por el que se establece la metodología para la actualización y
sistematización del régimen jurídico y económico de la actividad de producción de energía eléctrica en régimen
especial’. <https://www.boe.es/buscar/doc.php?id=BOE-A-2004-5562> accessed 22 February 2019.
2152 ‘Real Decreto 661/2007, de 25 de mayo, por el que se regula la actividad de producción de energía eléctrica en
régimen especial’. <https://www.boe.es/buscar/act.php?id=BOE-A-2007-10556> accessed 22 February 2019.
2153 ‘Real Decreto-ley 1/2012, de 27 de enero, por el que se procede a la suspensión de los procedimientos de
preasignación de retribución y a la supresión de los incentivos económicos para nuevas instalaciones de producción
de energía eléctrica a partir de cogeneración, fuentes de energía renovables y residuos’.
<https://www.boe.es/buscar/doc.php?id=BOE-A-2012-1310> accessed 22 February 2019.
2146
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growth and development of renewable energies in our country.2154 One of the main measures
contemplated in this Renewable Energy Plan is the creation of specific public support lines or the
granting of incentives for investments in technological innovation made by companies in the field
of renewable energies.2155
In response to various causes, including the overcoming of the power objective or the impact on
the electricity sector of most of the burden of the commitment to introduce renewables, it was
necessary to reform the incentive system. The reform was embodied in the Electricity Sector Act
nº. 24/20132156 and the mandatory regulatory developments through Royal Decree n. 413/2014.2157
Both regulations modified the regulatory framework, but maintaining a remuneration system
whereby renewable energy plants enjoy, based on their installation date, a system of incentives
against the market; although it should be remarked how a system has been implemented that adapts
to market changes to avoid over-compensation2158.
With the current remuneration framework, renewable energies no longer have a predetermined
long-term rate, since their remuneration is revisable every six years. These changes were forced by
the imbalances between the revenues and the regulated costs of the system. the granting of
incentives renewable energies will be carried out through competitive competition, which
facilitates reduction of generation costs.2159
A widespread criticism is the fact that administrative intervention can artificially create economic
incentives that lead to a model of competition that depends on regulation,2160 creating in this way
a distortion of the correct functioning of the energy sector.
Once the national framework has been analysed, it is convenient to mention how most of the
Comunidades Autónomas (Autonomous Communities) also grant subsidies and public aid within the
framework of their respective periodical plans and programmes to support renewable energies.
The Invest in Spain platform, vinculated to the ICEX España Exportación e Inversiones (Spanish
Foreign Trade Institute), has the following website www.investinspain.org/invest/es/invertir-enespana/incentivos/energias-renovables/index.html. This link offers freely a useful tool that
Arturo Rojas and Belén Tubío, ‘La retribución de las energías renovables: retos e incertidumbres Cuadernos de
Información Económica’ (Cuadernos de Información Económica FUNCAS Marzo-Abril 2015, 25 March 2015)
<https://www.afi.es/webAfi/descargas/1456643/1413270/cuadernos-de-informacion-economica-funcas-laretribucion-de-las-energias-renovables-retos-e-incertidumbres-arturo-rojas-y-belen-tubio.pdf> accessed 22 February
2019.
2155 ‘Incentivos Energías renovables’ <www.investinspain.org/invest/es/invertir-en-espana/incentivos/energiasrenovables/index.html> accessed 22 February 2019.
2156 ‘Ley 24/2013, de 26 de diciembre, del Sector Eléctrico’. <https://www.boe.es/buscar/act.php?id=BOE-A-201313645> accessed 22 February 2019.
2157 ‘Real Decreto 413/2014, de 6 de junio, por el que se regula la actividad de producción de energía eléctrica a partir
de fuentes de energía renovables, cogeneración y residuos’ <https://www.boe.es/diario_boe/txt.php?id=BOE-A2014-6123> accessed 22 February 2019.
2158 Eleazar Robaina Espinosa ‘Comentario a la Ley 24/2013, de 26 de diciembre, del Sector Eléctrico’ (Law Center
Social)
<http://lawcenter.es/w/blog/view/4375/comentario-a-la-ley-242013-de-26-de-diciembre-del-sectorelectrico> accessed 22 February 2019.
2159 Arturo Rojas and Belén Tubío, ‘La retribución de las energías renovables: retos e incertidumbres Cuadernos de
Información Económica’ (Cuadernos de Información Económica FUNCAS Marzo-Abril 2015, 25 March 2015)
<https://www.afi.es/webAfi/descargas/1456643/1413270/cuadernos-de-informacion-economica-funcas-laretribucion-de-las-energias-renovables-retos-e-incertidumbres-arturo-rojas-y-belen-tubio.pdf> accessed 22 February
2019.
2160 José Carlos Laguna de Paz, Derecho Administrativo Económico (Civitas 2016) 5.
2154
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explains the different incentives and aids available at three different levels: European Union,
Spanish national perspective and each of their Comunidades Autónomas (autonomous communities).
This oscillation in renewable energy incentives policy has led to numerous disputes, with
outstanding awards to various foreign investors whose business expectations have been
diminished. Likewise, both the Tribunal Supremo (Supreme Justice Court) and the Tribunal
Constitucional (Constitutional Court). Supreme Justice Court case nº 65/2016, 21 January 2016
recognised the rebus sic stantibus doctrine analysing the modification of the remuneration regime of
photovoltaic solar technology facilities motivated by the economic crisis. The Court declares: ‘‘The
titles of the photovoltaic installations (...) are not acquired, nor incorporated into their patrimony,
a right, perfect and unlimited, nor is a "regulated tariff" perceived. that then we established a
regulatory provision’’.2161 In the same way, the Constitutional Court was also forced to manifest
through the case nº 19/2016, 4 February 2016, the respect of the principles of legal security and
legitimate expectations for the adoption of these measures.
Traditionally, the development of renewable energy has been carried out through premiums, the
instrument of different forms of tariff feeding, green certificates, tax rates or a combination of all
the previous ones. But this circumstance may not be applicable at this time, since 2016 renewable
energy auctions in the world show the price of renewable energy is in line with below it. The
Government of Spain aware of this situation has stated that it will study the implementation of a
limitation on premiums. It is very possible that in a few months Spain will establish an important
change in terms of legal regulation about incentives for renewable energies in Spain. Currently,
there is a draft on Climate Change and Energy Transition Act which establishes a new package of
measures to support renewable energies, although the Minister Council approved the draft last 22
February 2019, it must be validated by the legislative power. The objective of the new regulation
is the decarbonisation of the Spanish economy by betting on a series of measures, among which
the strengthening of renewable energies stands out. According to its articles, it is intended to
impose a system through which auctions of new renewable power are carried out each year, with
some kind of public guarantee still to be determined, or that will be designed systems to support
new renewable facilities.2162
In recent years in Spain, we have gone from one extreme to the other. We have oscillated from
being a world reference in terms of renewable energy development thanks to a generous policy of
incentives to be one of the countries that offer the least possible economic aid. This fact has
stopped the development of a sector with great future prospects.

José Carlos Laguna de Paz, ‘El papel de la regulación en la llamada economía colaborativa’, Revista de Estudios
Europeos nº 70 julio-diciembre, [2017], 180.
2162 Fundación FAES, ‘Análisis FAES: el futuro que aguarda a las energías eólica y fotovoltaica’ (Diario Expansión 12
May
2017)
<http://www.expansion.com/actualidadeconomica/analisis/2017/05/12/5915b38b46163f24798b46aa.html>
accessed 22 February 2019; El Gobierno aprueba el anteproyecto de Ley de Cambio Climático para que España sea
neutra en CO2 en 2050 (EuropaPress 22 February 2019) <https://www.europapress.es/sociedad/medio-ambiente00647/noticia-gobierno-aprueba-anteproyecto-ley-cambio-climatico-espana-sea-neutra-co2-205020190222135331.html> accessed 22 February 2019.
2161
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1. Does your country have energy and/or environmental policies?
Subchapter 1.1. briefly explains what governmental bodies in Sweden have authority to create and
have created energy and environmental policies. Next, subchapter 1.2. summarises Swedish energy
policies and finally subchapter 1.3. summarises Swedish environmental policies.

1.1. Governmental bodies in Sweden
In Sweden, the Swedish Government proposes strategic energy and environmental policies. To be
able to implement a policy the Swedish Government needs the support of Riksdagen (the Swedish
Parliament), which consists of people who have been elected by the Swedish people to represent
them. There are also Ministries and Councils of State for different policy areas such as the
environment, climate and energy. Ministers and Councils of State lead departments such as the
Department for Environment and Energy.

1.2. Energy strategy policies in Sweden
Sweden has adopted a policy that aims to increase the use of renewable energy and to decrease
(and ultimately stop) the use of fossil fuels. Sweden aims to become the first fossil-free welfare
state.2163 To achieve this policy goal, the Swedish government supports the production of electricity
based on renewable energy, fossil-free transport, and investment aid.2164
On 10 June 2016, the Swedish Government and three political parties not currently in charge of
the Government reached an agreement to, in a controlled way, move towards using only renewable
energy by the year 2040 (“the Energy Agreement” [Energiöverenskommelsen]).2165 This agreement
also includes other policy goals. For example, Sweden aims to have 50 % more effective energy
usage in 2030 compared to year 2005.2166 The agreement also includes policy goals or a framework
for hydropower, electricity, nuclear power, investment aid for renewable energy, use of energy,
increasing energy efficiency and transmission of energy. These policy goals all rely on the
2163
Regeringskansliet [Government Offices of Sweden], ‘Energi: Fossilfria transporter och resor’,
<www.regeringen.se/regeringens-politik/energi/> accessed 17 February 2019.
2164 Ibid.
2165 Regeringskansliet [Government Offices of Sweden], ‘Överenskommelse om den svenska energipolitiken’ (10 June
2016) <www.regeringen.se/artiklar/2016/06/overenskommelse-om-den-svenska-energipolitiken/> accessed 17
February 2019; See also The State’s public inquiry (2009:88) Nuclear power – new reactors and increased liability
[(SOU 2009:88) Kärnkraft - nya reaktorer och ökat skadeståndsansvar].
2166 Regeringskansliet [Government Offices of Sweden], ‘Överenskommelse om den svenska energipolitiken’ (10 June
2016) <www.regeringen.se/artiklar/2016/06/overenskommelse-om-den-svenska-energipolitiken/> accessed 17
February 2019; See also The State’s public inquiry (2009:88) Nuclear power – new reactors and increased liability
[(SOU 2009:88) Kärnkraft - nya reaktorer och ökat skadeståndsansvar].
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fundamental objective of effectively combining ecological sustainability, market competitiveness
and security of energy supply.

1.2.1. Nuclear power
The Energy Agreement highlights the necessity of investments in the area of nuclear safety.
Therefore, producers of nuclear power will be subject to increased liability arrangements and the
requirements [ ] that nuclear power producers have to meet will be set higher.2167 Nuclear power
today represents about 40% of the total energy production in Sweden.2168 The Swedish ambition
to use only renewable energy by the year 2040 should not be understood as an exact date when
nuclear power should be forbidden, and it does not mean that nuclear power would be excluded
from political decisions.2169 Nuclear power is expected to continue to be produced in 2040 and
after, but in reduced amounts.2170 Nuclear power does not receive any investment aid from the
state and it must bear its own costs.2171 The production of nuclear power has historically been
subject to a strong public debate and remains a topic of intense debate.

1.2.2. Hydropower
In the area of hydropower, Sweden aims to fulfil the requirements set by the EU.2172 Indeed,
hydropower production affects the hydro morphological status of water areas where it occurs. The
Swedish Government has decided that the Swedish Agency for Marine and Water Management
[Havs- och vattenmyndigheten], the Swedish Energy Agency [Energimyndigheten] and the stateowned company Svenska Kraftnät should, by 1 October 2019, draft a joint proposal on a national
plan for modernising the hydropower production in Sweden. The proposal should set out a plan
for the gradual renewal of environmental permits for hydropower production. The Government
will thereafter decide about the final policy. The basis of this regulatory revision is derived from a
2018 bill by the Swedish government.2173 The bill states that Swedish hydropower legislation might
not fulfil all of the environmental protection requirements set by applicable EU directives.2174

Government Bill prop. 2017/18:228, Direction of the energy policy, 2018, pages 27, 28 [Energipolitikens
inriktning].
2168
Uniper,
‘Så
produceras
el
i
ett
kärnkraftverk:
Kärnkraft
i
Sverige’
(2019)
<https://www.uniper.energy/barseback/om-karnkraft/sa-produceras-el-i-ett-karnkraftverk> accessed 21 February
2019.
2169 Government Bill prop. 2017/18:228, Direction of the energy policy, 2018, pages 17-28 [Energipolitikens
inriktning]; See also Regeringskansliet [Government Offices of Sweden], ‘Energipolitikens inriktning’ (12 April 2018)
<https://www.regeringen.se/rattsliga-dokument/proposition/2018/04/prop.-201718228/> accessed 21 February
2019.
2170 Government Bill prop. 2017/18:228, Direction of the energy policy, 2018, pages 61-63 [Energipolitikens
inriktning].
2171 Ibid, page 28.
2172 Regeringskansliet [Government Offices of Sweden], ‘Miljöanpassning av vattenkraften’ (21 December 2018)
<https://www.regeringen.se/pressmeddelanden/2018/12/miljoanpassning-av-vattenkraften/>
accessed
17
February 2019.
2173 Government Bill prop. 2017/18:243, Aquatic environment and hydropower, 2018 [Vattenmiljö och vattenkraft].
2174 Ibid 144 pp.
2167
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1.2.3. Energy efficiency
Sweden aims to reach 50% energy efficiency before the year 2030. Results from the first
governmental investigation into how to reach this goal were published in the beginning of 2018.2175
Currently the Swedish Energy Agency continues to research different ways to increase energy
efficiency. The Swedish Energy Agency also investigates how and what kind of investment aid
would help companies to choose the most energy-efficient technology solutions.2176

1.2.4. Taxes
To increase incentives for the production of more renewable energy, certain proposals introduce
increased environmental taxes on the use of fossil fuel energy sources.2177 There are also policies
for reduced and exempt taxation for the use of renewable energy sources and self-produced
electricity.2178 Some of the tax changes have already been implemented, and there are additional
changes upcoming.

1.2.5. Controls of the Energy Strategy Policies
According to the Energy Agreement, a special assessment will be carried out every fourth year.
Each assessment will result in proposals on how the electricity market should be further developed
as well as conclusions regarding how well policies have been implemented and how well political
goals have been reached.2179 The first special assessment was conducted in 2018.2180
There are mechanisms for measuring if the goals and policies will be reached in the determined
timeframe or if reaching the goals might be delayed in the form of periodic reviews. Reviews at
various “checkpoints” [kontrollstationer] have been carried out in 2004, 2008, 2016 and 2018.2181
The next checkpoint review will measure and estimate whether the secondary goals will be reached,
if the main goals will be attained before 2030 and if the long-term goal will be attained before
2040.2182 A checkpoint review for the electricity certificate system will be carried out in 2019. There

2175Regeringskansliet

[Government Offices of Sweden], ‘Regeringen tar emot utredning om energieffektivisering’ (12
October 2018) SOU 2018:76; <https://www.regeringen.se/pressmeddelanden/2018/10/regeringen-tar-emotutredning-om-energieffektivisering/> accessed 24 February 2019.
2176 Regeringskansliet [Government Offices of Sweden], ‘Nytt program ska stödja energieffektiviseringen I industrin’
(6 February 2018) <https://www.regeringen.se/artiklar/2018/02/nytt-program-ska-stodja-energieffektivisering-iindustrin/> accessed 24 February 2019.
2177 Regeringskansliet [Government Offices of Sweden], ‘Förslag om höjda miljöskatter på fossila bränslen i
kraftvärmeverk och gruvnäring samt på kemikalier i elektronik’ (press release 8 February 2019)
<https://www.regeringen.se/pressmeddelanden/2019/02/forslag-om-hojda-miljoskatter-pa-fossila-branslen-ikraftvarmeverk-och-gruvnaring-samt-pa-kemikalier-i-elektronik/> accessed 17 February 2019.
2178 Regeringskansliet [Government Offices of Sweden] ‘Regeringen föreslår utvidgad skattebefrielse för
egenproducerad
el’
(Press
release
30
August
2018)
<https://www.regeringen.se/pressmeddelanden/2018/08/regeringen-foreslar-utvidgad-skattebefrielse-foregenproducerad-el/> accessed 17 February 2019.
2179 Government Bill prop. 2017/18:228, Direction of the energy policy, 2018, pages 58-60 [Energipolitikens
inriktning]; Regeringskansliet [Government Offices of Sweden], ‘Energi’ <https://www.regeringen.se/regeringenspolitik/energi/> accessed 17 February 2019.
2180 Government Bill prop. 2017/18:228, Direction of the energy policy, 2018 [Energipolitikens inriktning].
2181 Government Bill prop. 2016/17:146, A climate policy framework for Sweden, 2017, pages 23, 40 pp [Ett
klimatpolitiskt ramverk för Sverige].
2182 Ibid pages 23, 40 pp.
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are already published committee reports on checkpoint reviews which have been completed but
the Swedish Government will also prepare its own report and proposal based on the committee
reports.2183

1.3. Environmental strategy policies in Sweden
Sweden has an environmental policy framework that sets goals for reducing emissions, phase goals
for reducing climate impact, and plans for controlling and measuring how well these policy goals
have been and will be reached.2184 The framework states that Sweden aims to reduce emissions so
that the predicted global rise in temperature by 2 can be kept under 2 degrees Celsius and that
Sweden aims to reach the goals set by the EU, the UNFCCC and the 2016 Paris Climate
Agreement.2185

1.3.1. Plastic
Sweden today has strategy policies for smarter use of plastic, increased and safe recycling of plastic
and promotion of renewable plastic.2186 The policies are comparable to international policies. The
Swedish policy for use of plastic states that Sweden aims to reduce use of disposable materials and
increase use of recycling and of materials which can be recycled.2187 The circular economy is one
of the main points in this policy, along with the goal to become a fossil-free country.2188

1.3.2. Ecological compensation
Sweden has presented an investigation on policies to counteract net losses of biological diversity
and ecosystem services while also guaranteeing that land-use needs are satisfied.2189 The policy
includes policy goals for ecological compensation and compensation pools.2190 It also includes
proposals on how the laws regulating this policy area could be amended and what the
consequences would be.2191

Committee
report
18th
December
2018,
<https://www.regeringen.se/4afb0d/contentassets/91ba712e8fab4f5fb69a1705c975e282/remissinstanser-forenergimyndighetens-rapport-kontrollstation-2019-for-elcertifikatsystemet>
accessed
24
February
2019;
<https://www.regeringen.se/remisser/2018/12/remiss-energimyndigheten-kontrollstation-2019/> accessed 24
February 2019.
2184 Government Bill prop. 2016/17:146, A climate policy framework for Sweden, 2017, pages 23, 40 pp [Ett
klimatpolitiskt ramverk för Sverige].
2185 Ibid 8 pp, 23 pp.
2186 The State’s public inquiry (2018:84), We can do it – proposals for sustainable plastic use [SOU 2018:84 Det går
om vi vill – förslag till en hållbar plastanvändning].
2187 The State’s public inquiry (2018:84), We can do it – proposals for sustainable plastic use [SOU 2018:84 Det går
om vi vill – förslag till en hållbar plastanvändning], 131 pp., 181 pp.
2188 The State’s public inquiry (2018:84), We can do it – proposals for sustainable plastic use [(SOU 2018:84) Det går
om vi vill – förslag till en hållbar plastanvändning], 107 pp.
2189 The State’s public inquiry (2017:34), Ecological compensation [(SOU 2017:34) Ekologisk kompensation].
2190 The State’s public inquiry (2017:34), Ecological compensation [(SOU 2017:34) Ekologisk compensation], 61 pp.,
147 pp.
2191 The State’s public inquiry (2017:34), Ecological compensation [(SOU 2017:34) Ekologisk compensation], 239 pp.
2183
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1.4. Other strategy policies in the areas of environment and energy
International and EU policies have affected the policies presented in subchapters 1.2 and 1.3.
Sweden’s national policies in the area of environment and energy, if these policies’ goals are
achieved, will remain in line with the international policy agreements into which Sweden has
entered as well as with EU law. Because Sweden is a member State of the EU, all EU regulations
are directly applicable in Sweden and all EU directives must be implemented into Swedish law
within the time period set by EU law. Whether Sweden has complied to date with all EU
requirements set and implemented correctly all relevant directives will be analysed in more detail
in Chapter 4.

2. Is your country mainly an energy producing, consuming or transiting
jurisdiction?
Sweden is mainly an energy producing jurisdiction and could provide itself completely with selfproduced energy. The amount of total energy supplied in Sweden in 2017 was 565 TWh of which
nuclear fuel supplied 184 TWh. Biofuels supplied 143 TWh of the total, and raw oils and petroleum
products supplied the remaining 122 TWh. The final energy consumption was 378 TWh. The
losses in the conversion and transfer of energy make the biggest difference between supplied and
consumed energy amounts. With the energy losses, the total energy consumption was 573 TWh.
The statistical difference between supplied and consumed energy was -8 TWh. In 2017 Sweden
produced 160,2 TWh electricity (net). The amount of net import of electricity was 19 TWh.2192 In
2017 the share of energy from renewable sources was 55%.2193

3. Is your country a party to any international energy treaties and/or any
other international arrangements that might have a direct or indirect impact
on the domestic energy sector?
The EU has the most dominant effect on Sweden’s energy policies from an international level.
According to Article 4 (2) (i) TFEU, energy issues are under shared competence between the EU
and its Member States. This means that both Member States and the EU can legislate on energy
issues. Article 194 (1) (c) TFEU states that the EU has competence in the area of the development
of new and renewable forms of energy. However, Article 194 (2) adds that the measures “shall not
affect a Member State's right to determine the conditions for exploiting its energy resources, its
choice between different energy sources and the general structure of its energy supply, without
Energimyndigheten
[Swedish
Energy
Authority]
<http://pxexternal.energimyndigheten.se/pxweb/sv/%C3%85rlig%20energibalans/%C3%85rlig%20energibalans_
_Balanser/EN0202_A.px/table/tableViewLayout2/?rxid=4b7b86ad-be7c-4ad1-9a01-bb69f75782f2> accessed 27
March 2019.
2193
Energimyndigheten [Swedish Energy Authority] ‘Energy in Sweden, facts and figures 2019’
<http://www.energimyndigheten.se/statistik/energilaget/?currentTab=1#mainheading> accessed 27 March 2019.
2192
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prejudice to Article 192(2)(c)”. According to Article 192 (2) (c), the Council can adopt measures
which can significantly affect a Member State’s choices otherwise protected by Article 194 through
a special legislative procedure, if it votes unanimously to do so after consulting particular EU
bodies.
Regarding other international energy treaties, Sweden is party to the United Nations Framework
Convention on Climate Change (UNFCCC). The Kyoto Protocol is an additional agreement to
the UNFCCC and Sweden has ratified it as well. The Kyoto Protocol set a target for Sweden to
reduce its greenhouse gas (GHG) emissions by 8% by 2008–2012 compared to base-year levels.2194
Sweden has achieved this target. The second commitment period (2013–2020) of the Kyoto
Protocol sets a target for the EU to reduce (GHG) emissions by 20% compared with the base
year. Sweden has already achieved the target.

3.1 Electricity Certificate Scheme between Sweden and Norway
The Electricity Certificate Scheme is based on a bilateral agreement between Norway and Sweden.
It provides financial aid to producers of electricity. In this way it aims to grow the production of
electricity from renewable energy sources in a cost-effective way. The system arises from the
cooperation mechanism provided under the Renewable Energy Directive 2009/28/EC (RED).
The legal basis for the scheme in Swedish domestic law is found in the Act on Electricity
Certificates and Bilateral Agreement with Norway (2011:1200).
Sweden and Norway have had a common electricity certificate scheme since 2012. Its foundation
is in the Swedish electricity certificate market, which was established in 2003. The scheme aims to
increase the amount of renewable energy in electricity production to 28,4 TWh by 2020. Sweden
will supply 15,2 TWh and Norway 13,2 TWh. The scheme is planned to continue until 2035.2195
The system works in the following way. First, the electricity producers receive an electricity
certificate for every megawatt hour (MWh) of renewable energy they produce for up to 15 years.
The price of electricity certificates is determined by supply and demand. This way producers
receive extra revenue in addition to the electricity price. Demand for the electricity certificate is
created by imposing an obligation on electricity suppliers and on some categories of end users to
buy electricity certificates corresponding to a proportion of their consumption. In the end, it is the
customer that pays for the expansion of renewable electricity production since the cost of the
electricity certificate is part of the electricity bill. Every year the electricity certificate must be
nullified. This is done to fulfil the obligation to purchase certificates corresponding to a certain
proportion of electricity sales or use, known as suppliers’ and end-users’ quota obligation.2196

United Nations Framework Convention on Climate Change, Kyoto Protocol Reference Manual on Accounting
of Emissions and assigned amount (2008) 13.
2195 Energimyndigheten [Swedish Energy Authority], ‘Swedish-Norwegian electricity certificate market – annual report
2017’ (2018) [En svensk-norsk elcertifikatsmarknad årsrapport för 2017] 5 [Swedish].
2196 ibid 7.
2194
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4A. If your country is a Member State of the European Union, please give a
concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law
4.1. Compatibility between Sweden’s domestic legislation on renewable energy and
EU law
4.1.1. Renewable Energy Directive
The main EU legislation affecting Sweden’s domestic renewable energy legislation is the
Renewable Energy Directive 2009/28/EC (RED). RED sets a target to achieve 49% of renewable
energy sources in final consumption by 2020. Sweden has already achieved this target. RED sets
various obligations on Member States regarding fuels. The Directive sets a target to achieve a 10
% share of biofuels in transport petrol and diesel consumption by 2020. In 2018 RED was revised
by RED II. RED II is part of the Clean Energy for All Europeans Package and will be formally
adopted in 2019.2197 The RED II raises the overall EU target for renewable energy consumption
to 32 % by 2030.2198
RED II sets sustainability criteria for liquid biofuels used in transport and for solid and gaseous
biomass fuels used for power, heating and cooling production. According to RED II a Member
State’s gross final consumption of energy from renewable energy sources, the contribution from
biofuels and bioliquids, and the contribution from biomass fuels consumed in transport, if
produced from food or feed crops, must not be more than 7% of final consumption of energy in
road and rail transport in that Member State. Furthermore, the limit must be reduced to 3,8% in
2030.2199 This will most likely hinder Sweden’s transition from fossil fuels to renewable energy
fuels. For instance, in 2017, almost all ethanol and fatty-acid methyl ester (FAME) was produced
from food or feed crops.2200
Article 14 (1) of RED requires that Member States ensure that information on support measures
is made available to all relevant actors, such as consumers, builders, installers, architects, and
suppliers of heating, cooling and electricity equipment and systems and vehicles compatible with
the use of energy from renewable sources. Article 14 (2) information on benefits, costs and energy
efficiency is made available by the supplier or by the competent national authorities. In Sweden,
the Swedish Energy Authority is obliged to make this information available. Furthermore, the
Swedish Energy Authority is the main authority to assist Sweden in implementing RED.

Commission: Clean energy for all Europeans <https://ec.europa.eu/energy/en/topics/energy-strategy-andenergy-union/clean-energy-all-europeans> accessed 1 April 2019.
2198 European Commission <EU Science Hub> Renewable Energy – Recast to 2030 (RED II)
<https://ec.europa.eu/jrc/en/jec/renewable-energy-recast-2030-red-ii> accessed 28 March 2019.
2199 Commission, ‘Proposal for a Directive of the European Parliament and of the Council on the promotion of the
use of energy from renewable sources’ COM (2016) 767 final/2, art 7.
2200 Energimyndigheten [Swedish Energy Authority] ‘Drivmedel 2017 redovisning av uppgifter enligt drivmedelslagen
och hållbarhetslagen’ [Transport Fuel 2017: Report of Data in accordance with Fuel Act and Act on Sustainability]
(2019) 45.
2197
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According to Article 21 (1) of RED, Member States must provide information to the public
regarding the availability and environmental benefits of all different renewable sources of energy
for transports. Sweden has transposed this article through various programs and policies. On the
1 January 2020, a new law will become in force. The Ordinance (2018:1517) on the Amendments
to Ordinance on Fuel Quality Sections (2011:346)2201 requires that fuel suppliers must provide
information concerning the fuel’s GHG emissions per energy content, origin and raw ingredients
to consumers via the supplier’s website. The information obligation does not concern the point of
selling where the annual sale of liquid biofuel is under 1500 cubic meters or 1 000 000 cubic meters
of fuel that is in the form of gas.2202

4.1.2 Electricity under RED
RED is the key EU legislation regarding renewable electricity. Article 15 of RED obliges Member
States to ensure that the origin of electricity produced from renewable energy sources can be
guaranteed as such. Act (2010:601) and Ordinance (2010:853) on guarantee of origin of electricity
implement Article 15 of RED into Swedish legislation. The Act aims to guarantee that the
producer of electricity has the rights to receive guarantees which shows the origin of produced
electricity. One guarantee of origin may be issued per energy unit. One energy unit mean one
MWh. The Swedish Energy Authority has been assigned to be the responsible authority regarding
the guarantee of the origin of electricity.2203
To increase the micro-scale production of renewable energy, Sweden has created tax reduction for
micro-scale production of renewable energy electricity, Income Tax Act (1999:1229). The tax
reduction is targeted to the producers. The Swedish Act on Excise duties on Energy (1994:1776)
provides micro-scale producers of electricity a reduced energy tax. Micro-scale producers of
electricity also enjoy exemption from electricity grid fees, provided in Electricity Act (1997:857).

4.2. Hydropower
Hydropower is an important renewable source of electricity in Sweden. It helps to reduce CO2
emissions. In 2017 hydropower constituted 40% of all the electricity production in Sweden. The
share of nuclear power was 40%, wind power 11%, thermal power 9% and sun power 0,14%.2204
There are about 2000 hydropower plants in Sweden and 1000–1200 defined water bodies have
hydropower installations on them. The term ’water body’ is used in the Water Framework
Directive to describe water areas in the meaning of the Directive.
The production of hydropower may also have a negative effect on the ecosystem. In Sweden,
hydropower plants have negatively affected the environment. Plants and animals that are
dependent on streams and waterfalls have gone extinct in many areas and biodiversity has
Ordinance (2018:1517) on Amendments to Fuel Quality Sections [Förordning (2018:1517) om ändring i
drivmedelsförordningen (2011:346)] 11 § a.
2202 ibid 11§ b.
2203 Ordinance (2010:853) on the guarantee of origin of electricity [Förordning (2021:853) om ursprungsgarantier för
el].
2204 SCB [Statistics in Sweden], ‘Electricitet I Sverige’ [Electricity in Sweden] <https://www.scb.se/hittastatistik/sverige-i-siffror/miljo/elektricitet-i-sverige/> accessed 19 February 2019 [Swedish].
2201
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decreased in water and river valleys. Many fish species that are dependent on being able to move
between lake, sea and rivers have been affected significantly when the hydropower industry and
dams have modified their pathways.2205 Hydropower production must be in line with the
requirements of the EU environmental law namely, the Water Framework Directive, the Floods
Directive, the Birds and Habitats Directives, and the Environmental Assessments Directives.2206
Sweden has implemented the Water Framework Directive 2000/60/EC (WFD) through Chapter
5 Environmental Act (1998:808), The Water Quality Management Ordinance (2004:660) and
Ordinance (2017:868). Chapter 5 Section 13 of the Environmental Act (1998:808) divides Sweden
into five water districts. Section 14 obliges Swedish county administrative boards to control the
quality of the aquatic area in their districts.
After the first implementation of the WFD Sweden received negative feedback from the European
Commission regarding the implementation of the WFD in relation to hydropower. In the report
“The EU Environmental Implementation Review (EIR) package” from 2017 the Commission
noted that water permits in Sweden must be reviewed to make sure that they are in line with the
environmental objectives. Article 4(7) of the WFD provides an exemption for certain new projects.
Alternative options and adequate mitigation measures must be considered in these assessments.
Permitting procedures to allow or maintain hydropower plants should be reviewed and updated.2207
According to the European Commission, Sweden had not fulfilled its obligation under Article 4(1)
of WFD before revising its legislation. Regarding the permitting procedure for activities that have
an impact on the ecological status of waters, the Commission noted that the Swedish legislation
was not in line with the Article 4(1) that sets out the environmental objectives.
Since then Sweden has addressed weaknesses in relation to the environmental objectives and
hydropower. On the 8 of March 2018, the Swedish Government submitted a proposition for
revised legislation on hydropower.2208 The changes entered into force on the 1 of January 2019.
The aim of the current revised environmental laws is to have the legislation in line with the EU
law. According to Chapter 5 Section 4 of the Environmental Act (1998:808) authorities or
municipalities are not allowed to permit activities or permit changes current activities if they will
water area will be affected negatively or endanger the water area from reaching target or having
the quality status set in the WFD. In order to prevent Chapter 5 Section 4 from hindering
development in the society Chapter 5 Section 6 in the Environmental Act (1998:808) was
introduced to provide an exception. According to the derogation provision, the Swedish
Government may regulate exceptions in cases where the public interest overweights the
environmental objectives. A derogation from the prohibition set in Chapter 5 Section 4 must be
implemented in line with Article 4(7) of the WFD. The authorities’ future application of that decree
will decide what activities will be permitted.
Naturskyddsföreningen [Swedish Society for Nature Conservation (SSNC)], ’Naturskyddsföreningens synpunkter
på Miljö- och energidepartements remiss av promemoria med förslag till ändrade bestämmelser för vattenmiljö och
vattenkraft’ [SSNS’s remarks on the law proposal regarding aquatic environment and hydropower] 2 (2017) [Swedish].
2206 Commission, ‘Guidance on the requirements for hydropower in relation to Natura 2000’ (2018) 1.
2207 Commission, ‘The EU Environmental Implementation Review: Common challenges and how combine efforts to
deliver better result’, COM (2017) 63 final 22.
2208 Lagrådsremiss Vattenmiljö och vattenkraft, [Law Proposition on Environment and Hydro Power] (2018)
[Swedish].
2205
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Revised Chapter 5 Section 13 of the Environmental Act (1998:808) regulates the management of
the quality of waters. Sweden is divided into five river basin water districts.

4.3. Solar and wind power
Sweden aims to increase the use of energy from solar power in households, by enterprises and
other organisations. This is aimed to achieve through an investment aid for solar photovoltaic cells
connected to the grid provided in the Ordinance (2009:689) on State Aid for Solar Photovoltaic
Cells. This measure aims to increase electricity production from solar photovoltaic cells.
Wind power is a growing source of renewable energy in Sweden and Europe. Even though wind
power decreases the GHG emissions, it may still have a negative effect on the biodiversity.
Member states must ensure that their wind power production is in line with EU environmental
legislation, namely Habitat Directive 92/43/EEC and Birds Directive 2009/147/EC. Chapter 8
of the Environmental Act (1998:808) includes legislation on the protection of plant and animal
species. The most important requirements in this area are found in the Ordinance on the
Protection of Species (2007:845). When there are plans to build a wind power plant, an
environmental impact assessment (EIA) should be carried out. The EIA will assess for example
what kind of negative or positive effects the wind power installation would have on the animals
and plant. Chapter 6 of The Environmental Act regulates EIAs.

4.4. Taxation of energy
The Energy Tax Directive 2003/96/EC has been implemented to Swedish domestic law by the
Swedish Act on Excise duties on Energy (1994:1776). Chapter 2 Section 1 of the Swedish Act on
Excise duties on Energy regulates the amount of energy and CO2 taxes on certain fuels. The
amount of tax depends on the type of fuel, fuel content and to which environmental class it belongs
to. The definitions of environmental classes are provided in the Fuel Quality Act (2011:319).
Chapter 4 of the Swedish Act on Excise duties on Energy regulates who must pay energy, CO2
and sulphur taxes.

4.5. Requirements on energy efficiency in Swedish law
The Energy Efficiency Directive 2012/27/EU (EDD) aims to that the energy use would become
more efficient. This way Europeans can lower their energy bills, reduce their reliance on external
suppliers of oil and gas, and help protect the environment. Sweden’s target is to make energy
consumption 20% more efficient in 2020 compared to 2008.
Sweden has implemented the Energy Efficiency Directive through the adaptation of various legal
provisions. Article 6 of EED requires the Member States to ensure that public procurement
purchases only products, services and buildings with high energy-efficiency performance. Sweden
implemented Article 6 through Ordinance (2014:480) on public procurement purchasing of energy
efficient goods, services and buildings.
Article 8 of EED obliges member states to promote the availability to all final customers of highquality energy audits which are cost-effective and carried out independently by qualified and/or
accredited experts or implemented and supervised by independent authorities under national law.
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Act (2014:266) including Ordinance (2014:347) on Energy Audits in Large Enterprises. The Act
aims to increase energy efficiency in big enterprises. The Swedish Energy Agency is responsible
for the implementation and follow-up of the new legislation.
Articles 9–11 of EED regulates the metering and billing of individual consumption of energy. The
Articles were implemented through Act (2014:267) including Ordinance (2014:348) on Energy
Metering in Buildings. This Act aims to energy cost can be divided according to actual energy
consumption through energy metering in individual apartments, whereby incentives increase for
end-users, and the energy consumption in buildings will decrease. The Government assigned The
Swedish National Board of Housing, Building and Planning to analyse in which cases individual
metering of heating and hot water would be cost-effective. The provisions are also implemented
through following amendments: Acts (2011:934) and (2014:272) on Amendments to District
Heating Act (2008:263); Act (2014:270) on Amendments to Electricity Act (1997:857), Act
(2014:271) on Amendments to Natural Gas Act (2005:403).
Act (2014:268) including Ordinance (2014:349) on Certain Cost-Benefit Analyses in the Energy
Sector was adopted to implement Article 14 of EED. The law requires a cost-benefit analysis for
certain new plants or changes to existing plants.
The implementation of EED required some changes in existing legislation since energy efficiency
must be increased at all stages of the energy chain. Such legislation includes Act (2014:273) on
Amendments to Act (2012:838) on Certification of Certain Installers; Act (2014:269) on
Amendments to the Environmental Act. Ordinance (2014:355) on Amendments to Ordinance
(1998:899) on Hazardous Environmental Activities and Health protection.

4.6. Renewable Fuels
The Act on the Obligation to Supply Renewable fuel (2005:1248) aims to increase the availability
of renewable fuels. The Act obliges major filling stations to supply renewable fuel. Sustainability
criteria for biofuels laid down in the RED Directive and Fuel Quality Directive 98/70/EC (FQD)
has been implemented into Swedish legislation through Act on Sustainability Criteria for Biofuels
and Bioliquids (2010:598) and Fuel Quality Act (2011:319) that aims to reduce greenhouse gas
emissions by decreasing diesel, ethanol and petrol fuels use in motor engines. Furthermore, the
Ordinance on Fuel Quality Sections (2011:346) and regulations adopted by the Swedish Transport
Agency transposes the FQD into Swedish domestic law. The Fuel Quality Act (2011:319) provides
fuel specifications and reporting requirements imposed on fuel suppliers concerning supplied
volumes, greenhouse gas emissions, and the origin of fuels. The Swedish Energy Agency and the
Swedish Transport Agency have a supervisory role over the legislation. The Swedish Energy
Agency regulates the reporting obligation imposed on fuel suppliers, that aims to fulfil the
obligations under Article 7a of FQD.
In the Swedish domestic legislation, the environmental classification for alternative fuels such as
diesel, FAME and ethanol fuels is defined by the sections 12–15 §§ of the Fuel Quality Act
(2011:319). Technical requirements for petrol are specified in sections 4–6 §§. Sweden has two
environmental classes for petrol. Environmental class 2 for petrol corresponds to the requirements
set in the FQD. Environmental class 1 provides stricter requirements. Diesel has three
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environmental classes defined in 8–10 §§. Requirements in environmental class 3 correspond to
the environmental specifications for diesel in the FQD. Therefore, environmental classes 1 and 2
provides higher environmental standards than the EU.
Article 8 of the FQD obliges member states to issue a report of the quality of petrol and diesel
fuels sold for transport in their territories. The reporting is conducted every year. The Swedish
Transport Agency has the responsibility for the national reporting system and that the quality of
fuel for transport fulfils the EU criteria. It also submits the reports to the Commission.2209 The
Swedish Petroleum and Biofuels Institute collects the data for the report.
Act (2017:1201) aims to reduce greenhouse gas emission by blending biofuels to petrol and diesel.
Reduction obligation means that a supplier has an obligation to reduce greenhouse emissions from
petrol and diesel by blending biofuels to them. Section 4 states that suppliers who are obliged to
pay taxes on energy for blended fuel in accordance with Chapter 4 Section 1 items 1 and 2 of Act
(1994:1776) has a reduction obligation. Energy tax concerns petrol and diesel fuels that are used
for transport containing a maximum of 98% of biofuels. Section 5 states that every year a supplier
must ensure that the greenhouse gas emissions from the energy that has reduction obligation
compared the same amount of energy from fossil-based petrol or diesel decreases. Act (2017:1232)
sets a minimum of 2,6% decrease for petrol and a minimum of 20% reduction for diesel during
the year 2019. Act (2017:1233) set reduction requirements for 2020. The minimum decrease for
petrol is 4,2% and 21% for diesel in 2020.
Section 6 states that biofuels that are used to fulfil the reduction obligation have a sustainability
certificate in accordance with Chapter 3 of Act (2010:598) on sustainability criteria for sustainable
biofuels and liquid biofuels.

4.7. State Aid for Biofuels
Sweden has supported the use of biofuels since the 1990’s through tax exemptions. Sweden has
created complete CO2 tax and energy tax exemptions for high-blended biofuels. The carbon tax
is based on the polluter pays principle, whereby the fossil fuels pay for their long-term
environmental damage. The purpose of the tax exemptions on high-blended biofuels is to
compensate for the difference between the (higher) costs of producing sustainable high-blended
biofuels and the market price of the equivalent fossil fuels.2210 Paragraph 3c 1 of the 7th chapter of
the Swedish Act on Excise duties and Energy (1994:1776) provides the legal basis of the aid. The
increase in the use of motor fuels produced from biomass is an important factor in achieving the
2030 EU target. The target aims to reduce greenhouse gas emissions from domestic transports at
least 70 % by 2030 compared to 2010.2211
Article 107(1) sets four criteria to be fulfilled in order for measure to be defined as state aid: 1) the
measure must be granted by a Member State through state resources; 2) the measure must favour
certain undertakings, the production of certain goods or the provision of certain services; 3) there
must be a distortion of competition; 4) there must be an effect on trade between the Member
Ordinance on Fuel Quality Sections 2011:346 §7, §4 [Drivmedelsförordningen (2011:346)].
Commission, ‘Tax reductions for pure and high-blended liquid biofuels’, C (2017) 6169 final para 15.
2211 ibid para 4.
2209
2210
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States. The Commission has stated that Sweden’s tax exemptions on biofuels are state aid within
the meaning of Article 107(1) TFEU. Firstly, the tax exemptions reduce Sweden’s tax income and
therefore are financed through state income. Secondly, tax exemptions selectively benefit biofuel
producers against other transport fuel producers. Thirdly, the tax reductions may distort
competition among fuel producers and fuel suppliers, since biofuels are substitutes for fossil fuels.
Lastly, the tax reductions may also affect trade between the Member States since fuels are traded
internationally.2212
The state aid received approval from the Commission because the measure was considered
compatible with the EU legislation and with the Guidelines on State aim for environmental
protection and energy 2014–2020 (2014/C 200/01) (EEAG). The measure is of common interest
since its objective is environmental protection through increased use of sustainable biofuels.
Furthermore, the aid was seen as necessary since producing and using biofuels is more expensive
compared to fossil fuels. Without state aid biofuels would have difficulties to sell. The Commission
also found Sweden’s state aid scheme to be proportionate. Furthermore, Sweden fulfilled its
obligations to notify the state aid scheme before putting it into effect under Article 108(3)
TFEU.2213

4.8. The Sustainability of Biofuels
Biofuels have an important role in helping the EU to achieve its greenhouse gas reduction targets.
However, some environmental issues in relation to biofuels need to be addressed. Biofuel
production usually takes place on cropland which was previously used for other agriculture such
as growing food or feed. Since this agricultural production is still necessary, it may be partially
displaced to areas such as grasslands and forests. This process is called indirect land use change
(ILUC). It is estimated that the total land use change caused by the EU 2020 biofuel targets is 8.8
million hectares.2214 The problems related to biofuels and ILUC have been noted by the EU.
According to EU biofuel production should be sustainable. The sustainability criteria set in FQD
has been implemented into the Swedish legislation through the Act on Sustainability Criteria for
Biofuels and Bioliquids (2010:598). Chapter 2 of the Act corresponds to the sustainability
requirements set in Article 7(b) of FQD.
According to the Chapter 2 Section 1 of the Act (2010:598), biofuels and bioliquids are defined as
sustainable if their use reduces greenhouse gas emissions in comparison with the amount of
greenhouse gas emissions from fossil fuels. The reduction of the emission must be at least 50% if
the biofuel or bioliquid is produced in a plant that has been put into operation latest on the 5th of
October 2015. Furthermore, 60% reduction is required, if the biofuel or bioliquid has been
produced in a plant that has been put into operation after the 5th of October 2015. The amount of
emission is counted from the moment when the production process starts from the cultivation of
biomass and continues through the production all the way until the use of the biofuel and bioliquid.

ibid para 42.
ibid para 44–82.
2214 Ecofys, IIASA, E4tech, ‘The land use change impact of biofuels consumed in the EU’ (2015) 41.
2212
2213
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If the biofuel or bioliquid is produced from waste or residues, the production process begins from
the disposal of the waste or residues.
Chapter 2 Section 2 of the Act (2010:598) states that for biofuels or bioliquids to be sustainable
their raw material must not be obtained from certain areas. These areas include area that is
classified as primary forests or other primary wooded land habituated by native animals. There
must not be clear signs about human activities in the area which means that the area’s ecological
processes must not be significantly disturbed. Furthermore, raw materials must not be obtained
from area that is classified as highly biodiverse grassland which lacks human activities. Area
classified as highly biodiverse grassland and which lack of the effects of human activities and which
would cease to be grassland and lost its biodiversity through human activities. Lastly, raw materials
should not be obtained from land which is by law or by a decision of authorities classified as nature
reservation area.
Chapter 2 Section 2 also provides exceptions to the criteria. Section 2 (c) does not apply in
situations where it is necessary to harvest raw materials to maintain the status of the land as
grassland and the raw materials are used to produce biofuels or bioliquids. Furthermore, Section
2 (d) does not apply to nature reservation areas if the production of the raw materials for biofuels
or bioliquids does not influence the objective which nature reservation area has.
In addition to Chapter 2, Section 3 requires that raw materials are not allowed to be obtained from
protected areas, which aim to protect certain ecosystems. These protected ecosystems are rare,
threatened or near extinction. Section 3 includes areas that are inhabited by protected species in
accordance with international agreements or lists created by intergovernmental organisations or
International Union for Conservation of Nature and Natural Resources (IUCN). However,
Section 3 does not apply if the production of raw materials for biofuels does not undermine the
purpose of the area being protected.
Section 4 prohibits the obtaining of raw materials from certain sources after the 1st of January
2008. The sources include: a) wetland, which is covered or filler by water under whole year or most
of the year; b) continuously forested areas that has more than hectare area covered by trees that
are taller than five meters and a canopy which covers more than 30% of the surface or existing
trees that has the same value; c) land area which size is more than hectare with trees that are taller
than five meters with canopy which covers between 10–30% of the surface or existing trees that
has the same value.
Section 5 prohibits production from raw material from areas that were classified as peatland from
the 1st of January 2008, unless it is shown that cultivation and harvesting or harvesting of the raw
material does not cause drainage of previously cultivated land.
Furthermore, Section 6 requires that biofuels or bioliquids produced from raw materials cultivated
in the European Union are classified as sustainable if the raw materials were obtained in line with
the Council Regulation No 73/2009.
Categories of land with high carbon stocks are also listed in the FQD. Such categories include
wetland, continuously forested areas, areas with 10–30% canopy cover, and peatland. If land fell
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into one of these categories in January 2008 and no longer does, the raw material for biofuels
should not be taken from the land.2215
The reporting requirements and control system over the fulfilment of sustainability requirements
are regulated in Article 7(a) of FQD have been implemented into Chapter 3 of the Act (2010:598).
Chapter 3 regulates the reporting and control systems, and certificate on sustainability.

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
In the area of environment and energy, Sweden has been a party in some cases in the CJEU, and
it has intervened in a few cases. Sweden has never been a party in an international court in any
environmental or energy law case. In this chapter, the case law of the CJEU is summarised for
those cases where Sweden has intervened in the CJEU. In all these cases the question was what
documents should be considered to be documents relating to the environment. The second
question in these cases was if this kind of documents should be disclosed or if access to the
documents could be refused. At the end of this chapter, the judgments are analysed and some
more general conclusions about the judgments are made.

5.1. International disputes
Sweden has not been a party or intervened in any international disputes in the area of environment
or renewable energy.

5.2. Disputes in the CJEU
5.2.1. C-537/12 Ålands Vindkraft AB v. Energimyndigheten
The case C-537/12, Ålands Vindkraft AB v. Energimyndigheten (Swedish Energy Authority), was
referred to the CJEU as a preliminary ruling. The dispute between parties arose when the Swedish
Energy Authority refused to grant a green electricity certificate to Ålands Vindkraft. Ålands
Vindkraft claimed that the Swedish Energy Authority granting green electricity certificates only for
green electricity production installations located within the Swedish territory was a breach of
Article 34 TFEU. Firstly, the Court stated that the Renewable Energy Directive 2009/28 allows a
Member State to establish a support scheme such as the one in the case. Furthermore, it did not
find a violation of Article 34 TFEU because the national quota promotes increased use of
renewable energy sources in electricity production.

5.2.2. C-57/16 P - ClientEarth v Commission
In C-57/15 P the CJEU had to decide whether the European Commission had the right to refuse
to grant public access to an impact assessment report, the opinion of the Impact Assessment Board

Council Directive 98/70/EC as regards the specification of petrol, diesel and gas-oil and introducing a mechanism
to monitor and reduce greenhouse gas emissions Article 7b item (4).

2215
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and to a draft impact assessment report. These reports and opinions were related to EU
environmental legislation.
The CJEU stated first that decisions in the EU should be made openly and as close as possible to
the citizens.2216 As the CJEU also stated, being open and close to citizens is important because it
allows open debate and thus increases confidence towards the EU and its institutions.2217
Therefore, the right to access documents of EU institutions should be allowed in as many
situations as possible.2218 However, there are also possibilities to restrict this right in Art 4 of
Regulation No 1049/2001. According to Art 4 Regulation No 1049/2001 there are multiple
situations in which the right can be limited. These exceptions can be used for example when
allowing access to a document would undermine the protection of public interest mentioned in
Art 4(1)(a) and Art 4(2).2219 In some cases, the restrictions in Art 4 applied to documents related
to EU environmental legislation has to be interpreted restrictively.2220 Contrary to C-514/11 P and
C-605/11, in C-57/15 P interpretation of Art 4 had to be done in a restrictive way because the
scope of Regulation No 1367/2006 Article 6 does includes documents related to EU
environmental legislation and it was not a question about an infringement procedure.2221
Confidentiality is presumed for five categories of documents. The categories include documents
related to a procedure for reviewing state aid, to pending cases in the courts of the EU, to a merger
controls between EU and third parties, to an infringement procedure, to proceedings on subject
unfair competition or documents between the Commission and the Member States concerned
during EU Pilot procedure.2222 The CJEU stated that an EU institution can refuse to disclose a
document that belongs to a category to which these general presumptions are applicable. The
CJEU stated also that it first has to be decided whether this kind of documents belong to such a

Case C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, paras 73-74; Joined cases C-39/05 P
and C-52/05 P Sweden and Turco v Council [2008] ECR I-4723, para 34; See also Article 15(1) TFEU; Article 10(3)
TEU; Article 298(1) TFEU; Article 42 of the Charter of Fundamental Rights of the European Union; Case C-213/15
P Commission v Breyer [2017] ECLI:EU:C:2017:563, para 52.
2217 Case C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, paras 75; Joined cases C-39/05 P and
C-52/05 P Sweden and Turco v Council [2008] ECR I-4723, paras 45, 59.
2218 See also Regulation No 1049/2001 Recital 2; Regulation No 1049/2001 Article 1; Case C-60/15 P Saint-Gobain
Glass Deutschland v Commission [2017] ECLI:EU:C:2017:540, para 61; Joined Cases C-514/11 P and C-605/11 P
LPN and Finland v Commission [2013] ECLI:EU:C:2013:738, para 40; C-139/07 P Commission v Technische
Glaswerke Ilmenau [2010] ECR I-5885, para 51; C-514/07 P Sweden and Others v API and Commission paras [2010]
ECR I-8533, paras 69, 70; C-404/10 P Commission v Éditions Odile Jacob [2013] ECLI:EU:C:2013:808, para 111;
C-477/10 P Commission v Agrofert Holding [2012] ECLI:EU:C:2012:394, para 53.
2219 Case C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, para 80.
2220 Regulation No 1367/2006 Article 6(1); Joined Cases C-514/11 P and C-605/11 P LPN and Finland v Commission
[2013] ECLI:EU:C:2013:738, para 81; C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, para 100.
2221 Joined Cases C-514/11 P and C-605/11 P LPN and Finland v Commission [2013] ECLI:EU:C:2013:738, paras
82 – 86; C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, para 100.
2222 Case C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, para 81; C-612/13 P ClientEarth v
Commission [2018] ECLI:EU:C:2018:660, paras 77, 78; Case C-139/07 P Commission v Technische Glaswerke
Ilmenau [2010] ECR I-5885, paras 12, 22; Joined cases C-514/07 P, C-528/07 P and C-532/07 P Sweden and Others
v API and Commission [2010] ECR I-8533, paras 75, 94; C-404/10 P Commission v Éditions Odile Jacob [2013]
ECLI:EU:C:2013:808, paras 123, 128; Joined Cases C-514/11 P and C-605/11 P LPN and Finland v Commission
[2013] ECLI:EU:C:2013:738, paras 49, 50, 65; C-365/12 P Commission v EnBW [2014] ECLI:EU:C:2014:112, paras
69, 70, 93.
2216
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category that disclosure would undermine the interest protected by the exception in question and
therefore make the general presumptions applicable to a request to access the documents.2223
The CJEU analysed the significance of the content of the documents in light of the principle that
decisions should be made as openly and close to citizens as possible. It was taken into account that
the documents contained environmental information and therefore possible grounds for refusal
had to be interpreted in a restrictive way.2224
After the analysis, the CJEU reached the decision where the CJEU annulled the decisions of the
General Court where the General Court refused to grant access to the documents.

5.2.3. C-673/13 P - Commission v Stichting Greenpeace Nederland and PAN Europe
In C-673/13 P the CJEU had three questions to decide. The first question was whether the concept
of ‘information [which] relates to emissions into the environment’ must be interpreted restrictively.
The second question was if the concept should only include emission from industrial installations.
The third question was if the concept includes only information which is related to actual emissions
to the environment. If the third question is answered negatively then there was a fourth question
which was if it is enough for information to be included to the concept that the information relates
‘in a sufficiently direct matter’ to emission into the environment.2225
The CJEU stated that the concept of ‘information [which] relates to emissions into the
environment’ (“the Concept”) in Article 6(1) of Regulation No 1367/2006 should not be
interpreted restrictively. The CJEU found that citizens should be given a widest possible access to
the documents of the EU institutions and the restrictions to this access should be interpreted
restrictively but private and public interests for disclosing the documents should be taken into
account and weighed against the right to widest possible access.2226
In the second question, the CJEU stated that there is nothing to support an interpretation that the
Concept should only include emissions from certain industrial installations.2227 The interpretation
would also be contrary to objectives of the Regulation No 1367/2006 since it would restrict
possibilities of citizens of the Member States to get information about a decision in the area of the
environment.2228
In the third question the CJEU stated that the concept does not include information about
emissions that only are hypothetical because an interpretation including also purely hypothetical
Case C-57/16 P ClientEarth v Commission [2018] ECLI:EU:C:2018:660, paras 79, 80.
Case C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889,
paras 49-53.
2225 Case C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889,
para 49.
2226 Case C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889,
paras 50-54; Joined cases C-514/07 P, C-528/07 P and C-532/07 P Sweden and Others v API and Commission [2010]
I-8533, paras 69, 73; C-280/11 P Council v Access Info Europe [2013] ECLI:EU:C:2013:671, paras 28, 30. See also
Recital 15 of Regulation No 1367/2006.
2227 C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889, paras
56-60; See also C-279/12 Fish Legal and Shirley [2013] ECLI:EU:C:2013:853, para 38; C-182/10 Solvay and Others
[2012] ECLI:EU:C:2012:82, para 27.
2228 C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889, paras
61-63; See also C-442/14 Bayer CropScience and Stichting De Bijenstichting [2016] ECLI:EU:C:2016:890, paras 7173.
2223
2224
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emissions would not be in line with the objective of Regulation 1367/2006 as stated in Article
1(1)(b) read in conjunction with Article 2(1)(d).2229 The emissions which are foreseeable under
normal or realistic conditions of use of the product or emissions from the substances which that
product contains are not considered to be only hypothetical and therefore are included in the scope
of the concept.2230
In the last question, the CJEU had to decide whether information that “in a sufficiently direct
manner” relates to emissions should be included in the scope of the concept or not. 2231 CJEU
came to the conclusion that to be included in the scope of the concept it is sufficient that
information in a sufficiently direct manner relates to emission into the environment. Therefore,
the judgment of the General Court was set aside.

5.2.4. T-545/11 RENV - Stichting Greenpeace Nederland and PAN Europe v
Commission
5.2.4.1. Reflections about the judgments
In C-673/13 P, Art 6 of Regulation No 1367/2006 was given an extensive interpretation. In C57/16 P, Art 4 of Regulation No 1049/2001 was given a restrictive interpretation. Both these
judgments therefore, guarantee and maximise the possibilities to bring the decisions of EU
institutions as close as possible to citizens of the member States of the EU. By interpreting Art 6
of Regulation No 1367/2006 extensively, citizens are given a possibility to access to documents
which are subject to opinions and debate. Therefore, the purpose stated in Regulation No
1049/2001 Recital 2, Recital 5 and 15 of Regulation No 1367/2006 and Article 1 of Regulation
No 1367/2006 are fulfilled by including various decisions to the scope of Art 6 of Regulation No
1367/2006. The restrictive interpretation of Art 4 of Regulation No 1049/2001 is also compatible
with the purpose because it does not allow restricting access to documents of EU, other than in
those situations where such restriction is necessary and allowing access would cause more harm to
a private interest or a public interest, than denying citizens access to the information would cause.
It is important that questions relating to environment and energy are subject to debate and that
citizens in the EU can obtain enough information to create their opinion and participate in the
debate through their countries’ representatives. Information about decisions related to
environment and energy is also important for understanding the importance of these questions
and understanding the changes in policies.

C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889, paras
71-73.
2230 C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889, para
75.
2231 C-673/13 P Commission v Stichting Greenpeace Nederland and PAN Europe [2016] ECLI:EU:C:2016:889, para
77.
2229

791

ELSA RENEWABLE ENERGY REPORT

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available
In this chapter first will be presented how environmental damage caused by energy products is
regulated in Swedish legislation. After that, the legislation in the area of nuclear power and nuclear
liability laws will be presented. In both of these also the relevant case law is presented and shortly
analysed. In Chapter 6.4 constraints of Power purchase agreements (PPA) in Sweden are discussed.
After that support to RES-electricity is scrutinised. Also, other questions related to RES-electricity
such as permitting procedures and licensing are discussed in this chapter. Concessions to exploit
natural resources are also shortly mentioned.

6.1. Environmental damage caused by energy products in Swedish legislation
There is no special legislation of damage caused by energy products, but these products are
included in the Swedish Environmental ACT (SEA) (1998:808) Chapters 31 and 32. These
chapters regulate liability for damaging the environment. Besides SEA there are statutory
provisions for liability for damages caused by nuclear power plants or transport of dangerous
goods.2232

6.2. Nuclear legislation
In Sweden, the Nuclear Activities Act 1984:3 [Lag (1984:3) om kärnteknisk verksamhet] (LKV)
regulates the area of nuclear power. The law defines first the scope for application and explains
definitions used in the law.2233 Then the law includes also some fundamental provisions that include
demands about security and safety in the use of nuclear power. In these provisions, some uses of
nuclear material and nuclear waste are forbidden.2234 All business activities in the area of nuclear
power require a license and more detailed provisions about what the license includes, what
requirements have to be fulfilled to obtain the license and how the business activities should be
reported to authorities, are included in the LKV.2235 LKV includes also provisions about general
responsibilities of a licensee and how nuclear power producers are supervised and inspected.
Transport of nuclear materials is regulated in the Law About Transporting Dangerous Goods
[lagen (2006:263) om transport av farligt gods] (TFG). The TFG includes provisions about
definitions, the scope of the law, inspection and control, injunctions, penalties, criminal liability
and authorisation.
The Radiation Act [Strålskyddslagen] (RA) includes provisions about different kind of radiations
that can have harmful effects on humans or to the environment. As defined in the RA 1 §, the
purpose of the law is to protect human lives and the environment from harmful effects of the
radiation. The scope of RA is defined in Chapter 2 of RA where it is explained that the scope
See Ch 6.2.
The Nuclear Activities Act 1984:3 [Lag (1984:3) om kärnteknisk verksamhet] 1, 2 §§.
2234 The Nuclear Activities Act 1984:3 [Lag (1984:3) om kärnteknisk verksamhet] 3, 4 §§.
2235 The Nuclear Activities Act 1984:3 [Lag (1984:3) om kärnteknisk verksamhet] 5 – 9 §§.
2232
2233
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includes both ionising and non-ionising radiation.2236 From the scope of the RA are excluded for
example radioactive substances that naturally exist in human bodies.2237 In Chapter 3 of RA are the
fundamental provisions about the protection against ionising radiation. Provisions about
protection of workers’ exposition to ionising radiation can be found in Chapter 4 and protection
of the environment and the public can be found in Chapter 5. Licences and required notifications
are in Chapter 6 and provisions about inspections and control of the businesses included in the
scope of RA can be found in Chapter 8.

6.3. Nuclear liability legislation
Provisions about nuclear liability can be found in LKV. In LKV these provisions can be found in
22 – 30 §§ there it first is explained in what situations a licensee or other provider of nuclear power
can be found liable for infringement of LKV. In LKV 30 § it is explained that the sanctions for
infringement of LKV are defined in provisions issued by the Swedish Government. These
provisions can be found in the Regulation about sanctions to the Swedish Radiation Safety Agency
(FVAS). First, in FVAS the definitions used in FVAS are presented.2238 Provisions about different
fees are included in the FVAS.2239 At the end of FVAS there are provisions applicable to previous
provisions of FVAS. These provisions give a possibility for the Swedish Radiation Safety Agency
to lower or remit fees.
In the RA Chapter 9, there are provisions about nuclear liability. Liability in the meaning of the
RA includes fines and imprisonment. Fines are the lowest penalties used in the RA and the highest
penalty in the RA is imprisonment for two years.2240
The TFG includes provisions about injunctions, penalties and criminal liability. The lowest penalty
in the TFG is a fine and the highest penalty is imprisonment for one year.2241

6.4. Constraints to PPAs (Power Purchase Agreements)
There is no legislation which would especially be related to PPAs. However, PPA can provide
more security for both parties because dispositive rules can be replaced with terms and conditions
in the agreement. Parties have the freedom to decide how they want to structure and form their
PPA. In the area of PPAs agreed documents are often used.

6.5. Support to RES-Electricity
RES-Electricity is supported in Sweden through legislation by providing tax exemptions for biofuel, the Swedish Electricity Certificate System and climate investment aid. The Swedish Electricity
Certificate System is legislated in the Law About Electricity Certificates [Lag (2011:1200) om

Radiation Act 2018:396 [Strålskyddslagen (2018:396)] ch 2 art. 1.
Radiation Act 2018:396 [Strålskyddslagen (2018:396)] ch 2 art. 2.
2238 Regulation about sanctions to the Swedish Radiation Safety Agency 2008:463 [Förordning (2008:463) om vissa
avgifter till Strålsäkerhetsmyndigheten] 2, 3 §§.
2239 Regulation about sanctions to the Swedish Radiation Safety Agency 2008:463 [Förordning (2008:463) om vissa
avgifter till Strålsäkerhetsmyndigheten] 4 – 18 §§.
2240 Radiation Act 2018:396 [Strålskyddslagen (2018:396)] ch 9 art. 1-ch 9 art. 10.
2241 Law About Transporting Dangerous Goods 2006:263 [lagen (2006:263) om transport av farligt gods] 14 – 16 §§.
2236
2237
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elcertifikat] (LOE), Regulation About Electricity Certificates [Förordning (2011:1480) om
elcertifikat]. Other provisions about electricity certificates can be found in the Swedish Energy
Agency’s Provisions and General Suggestions about Electricity Certificates [Statens
energimyndighets föreskrifter och allmänna råd om elcertifikat (STEMFS 2011:4)] and the
Provisions about Changing the Swedish Energy Agency’s Provisions and General Suggestions
about Electricity Certificates [Föreskrifter om ändring i Statens energimyndighets föreskrifter och
allmänna råd (STEMFS 2011:4) om elcertifikat (STEMFS 2016:2)].

6.5.1. Tax exemptions for biofuels
Tax exemptions for bio-fuel can be found in the Swedish Act on Excise duties and Energy
(1994:1776) (AEDE) [Lag (1994:1776) om skatt på energi]. The possible exemptions and
reductions of tax are included in AEDE Ch 5 and Ch 7. Biofuels are included in the scope of
AEDE because the scope of the law includes all kind of fuels and biofuels are also defined in the
AEDE Ch 1 Para 9.

6.5.2. Climate Investment Aid
Sweden supports local climate investments with the provisions in the Regulation about Aid for
Local Climate Investments [Förordning (2015:517) om stöd till lokala klimatinvesteringar
(RALC)]. In the RALC are included provisions about requirements that must be fulfilled to get aid
for investments and also provisions about how the aid can be applied, how the Swedish
Environmental Protection Agency decides whether the requirements in the RALC for aid are
fulfilled.2242

6.5.3. The Swedish Electricity Certificate System
With the LOE, Sweden seeks to support RES-electricity.2243 The LOE includes provisions about
definitions, assignment of electricity certificates, accounting of electricity certificates, inspections
and controls, fees and penalties.

6.6. Designated/preferred legal form of investment vehicle for RES Electricity
investments
There is no preferred special legal form of investment vehicle for RES-electricity in Sweden. The
most common forms of corporations should be limited liability companies (AB) and joint stock
companies (HB).

6.7. Step plan for RES power plants in Sweden
Task

Necessity

Competent authority / contracting
party (if any)

Period

Regulation about Aid for Local Climate Investments 2015:517 [Förordning (2015:517) om stöd till lokala
klimatinvesteringar] 3 – 15, 16 – 17 §§.
2243 Law About Electricity Certificates [Lag (2011:1200) om elcertifikat] 1 §.
2242
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Arrangemen in any case
t of land use
/ ownership
rights
Constructio
There is no
n permit
requirement t
o obtain
construction
permit for
wind power
plants of
height lower
than 20m
with rotation
diameter less
than 3m.
Network
in any case
access
agreement
Aggregate
in any case
small power
plant license

territorially competent land registry office (the
Swedish mapping, cadastral and land registration
authority [Lantmäteriet])

max. 10 weeks

territorially competent land registry office (the
Swedish mapping, cadastral and land registration
authority [Lantmäteriet]

max. 10 weeks

Land and environmental courts permit hydro
power plants.

Regional DSO (The Swedish Energy Markets
Inspectorate [Energimarknadsinspektionen])

approx. 1 year

The Swedish Energy Agency [Energimyndigheten]

-

>1 year

Constructio
n

in any case

Balance
network
agreement
Operational
agreement

in any case

local building committee
[Byggnadsnämnden/Stadsbyggnadsnämnd
en]
Svenska Kraftnät

optional

-

Notification
on
the
proposed
installation
and
the
intended
starting date
of

in any case

The Swedish Energy Agency [Energimyndigheten]

Updated approx.
once a year
depends on
agreement/contra
ct
-
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commercial
operation
Network
use
agreement
Separate
permission
for
operation
Notification
on the fact
of
installation
and the start
of
commercial
operation
Occupancy
permit

in any case

approx. 1 year

-

Regional DSO (The Swedish Energy Markets
Inspectorate [Energimarknadsinspektionen]) /
County Administrative Board
-

in any case

The Swedish Energy Agency [Energimyndigheten]

-

-

-

-

-

7. Has your country adopted any policy or legislation to promote (e.g., R&D
and tax incentives) and protect renewable energy infrastructures and
production?
In 2015 the Swedish Government issued an initiative about Fossil-free Sweden. Sweden aims to
be the first fossil-free welfare state. The aim of the initiative is to provide a platform for a dialogue
between the Government and actors in climate politics.2244
The Swedish Energy Agency is the biggest financier in energy research in Sweden. The Swedish
Government initiated a bill 2016/17:66 on Research and Innovation in Energy Sector for
Sustainability, Competitiveness and Security of Energy Supply. Through the bill, the Government
grant 1,6 billion SEK to the Swedish Energy Agency per year to finance projects in research and
development, demonstration, commercialisation and innovation in the energy sector. The aim is
to achieve climate and energy targets.
Sweden has also established an ‘emission reduction obligation system’, which imposes on fuel
suppliers the obligation as from 1 July 2018 to decrease the greenhouse gas (GHG) emissions of
petrol and diesel put onto the market through the blending of sustainable low-blended biofuels.2245
Government Bill 2016/17:66 on Research and Innovation in Energy Sector for Sustainability, Competitiveness
and Security of Supply (2016) 42, [Prop. 2016/17:66 Forskning och innovation på energiområdet för ekologisk
hållbarhet, konkurrenskraft och försörjningstrygghet].
2245 European Commission ‘State aid SA.48069 (2017/N) - Sweden: Tax reductions for pure and high-blended liquid
biofuels’ 14 September 2017 para 8.
2244
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Sweden has also contributed to international cooperation to support sustainability in the energy
sphere. The Swedish Energy Agency has created A Challenge from Sweden programme, which
aims to help private and public actors to achieve their energy and climate targets.
Sweden has started developing new bioenergy technologies and processes to advance the current
use of bioenergy. Such technologies include fermentation of woody cellulose, synthesis of liquid
fuels via gasification and gasification of black liquor. In summer 2018 the Swedish Energy Agency
announced a project, contributing 50 million euros to set up a pilot plant to do test on hydrogenbased steel production.2246
In accordance with Directive 2014/94/EU, Sweden has created an action plan for infrastructure
for alternative fuels. Coordination for sustainable transport
To increase more environmental y-adapted vehicles Sweden has adapted the Road Traffic Tax Act
(2006:227) that provides an exemption from road tax for green vehicles.
In order to increase the use of electric vehicles, Sweden has set aside SEK 90 million annually for
the period 2018 - 2010 to make it easier for households to invest in the installation of charging
points for electric vehicles in the home.2247 To promote the replacement of car journeys in big
cities with journeys using electric bicycles and electric mopeds Sweden has set aside 350 SEK
annually for the period 2018–2020.2248 Sweden has adopted Ordinance (2016:836) on premiums
on electricity buses aims to increase the number of electric buses. The amount of the premium is
20 % of purchase price.2249

2246

International Energy Agency ‘Sweden – update: Bioenergy policies and status of implementation’ September 2018

7.

Sweden’s fourth progress report on the development of renewable energy pursuant to Article 22 of Directive
2009/28/EC 32.
2248 ibid.
2249 Ordinance (2016:836) on Electricity Bus Premium Section 7, [Förordning (2016:836) om elbusspremie].
2247
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on the promotion of the use of energy from renewable sources’ COM (2016) 767 final/2



Commission ‘State aid SA.48069 (2017/N) - Sweden: Tax reductions for pure and highblended liquid biofuels’ 14 September 2017
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Act on Transporting of Dangerous Goods (2006:263) [Lagen om transport av farligt gods
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Ordinance about Sanctions to the Swedish Radiation Safety Agency (2008:463)
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Government Bill prop. 2017/18:228 (Direction of the energy policy) 2018, pages 58-60
[Energipolitikens inriktning];



Government Bill prop. 2016/17:146 (A climate policy framework for Sweden) 2017,
pages 23, 40 pp [Ett klimatpolitiskt ramverk för Sverige]



Committee
report
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December
2018.
https://www.regeringen.se/4afb0d/contentassets/91ba712e8fab4f5fb69a1705c975e28
2/remissinstanser-for-energimyndighetens-rapport-kontrollstation-2019-forelcertifikatsystemet <accessed 24.2.2019>



Government Bill prop. 2016/17:146 (A climate policy framework for Sweden) 2017,
pages
23,
40
pp
[Ett
klimatpolitiskt
ramverk
för
Sverige]
https://www.regeringen.se/49fe25/contentassets/480ed767687b4b7ba6c960f9c1d485
7f/ett-klimatpolitiskt-ramverk-for-sverige-prop.-201617146 <accessed 24.2.2019>



Official
Government
Report
2018:84
https://www.regeringen.se/rattsligadokument/statens-offentliga-utredningar/2018/12/sou-201884/ <accessed 17.2.2019>



Official
Government
Report
2017:34
http://www.sou.gov.se/wpcontent/uploads/2017/04/SOU-2017_34_webb.pdf <accessed 17.2.2019>
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Naturskyddsföreningen, Naturskyddsföreningens synpunkter på Miljö- och
energidepartements remiss av promemoria med förslag till ändrade bestämmelser för
vattenmiljö och vattenkraft (2017) [Swedish]
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Energimyndigheten
[Swedish
Energy
Authority]
<http://pxexternal.energimyndigheten.se/pxweb/sv/%C3%85rlig%20energibalans/%
C3%85rlig%20energibalans__Balanser/EN0202_A.px/table/tableViewLayout2/?rxid=
4b7b86ad-be7c-4ad1-9a01-bb69f75782f2> [Swedish] accessed 27 March 2019



SCB [Statistics in Sweden], ‘Electricitet i Sverige’ [Electricity in Sweden]
<https://www.scb.se/hitta-statistik/sverige-i-siffror/miljo/elektricitet-i-sverige/>
accessed 19 February 2019 [Swedish]



https://www.regeringen.se/artiklar/2018/04/sverige-ska-bli-ett-fossilfrittvalfardsland/ <accessed 17.2.2019>.



https://www.regeringen.se/artiklar/2016/06/overenskommelse-om-den-svenskaenergipolitiken/ <accessed 17.2.2019>; See also SOU 2009:88, Kärnkraft - nya reaktorer
och ökat skadeståndsansvar.



https://www.regeringen.se/artiklar/2018/02/nytt-program-ska-stodjaenergieffektivisering-i-industrin/ <accessed 24.2.2019>



https://www.regeringen.se/pressmeddelanden/2019/02/forslag-om-hojdamiljoskatter-pa-fossila-branslen-i-kraftvarmeverk-och-gruvnaring-samt-pa-kemikalier-ielektronik/ <accessed 17.2.2019>



https://www.regeringen.se/pressmeddelanden/2018/08/regeringen-foreslar-utvidgadskattebefrielse-for-egenproducerad-el/ <accessed 17.2.2019>



https://www.regeringen.se/remisser/2018/12/remiss-energimyndighetenkontrollstation-2019/ <accessed 24.2.2019>.



https://www.uniper.energy/barseback/om-karnkraft/sa-produceras-el-i-ettkarnkraftverk <accessed 21.2.2019>



https://www.regeringen.se/pressmeddelanden/2018/12/miljoanpassning-avvattenkraften/ <accessed 17.2.2019>.
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1. Does your country have energy and/or environmental strategy policies?
Turkey’s environmental energy policy for the period of 2013-2023 is set out by the National
Renewable Energy Action Plan (“NREAP”) prepared by the Ministry of Natural Resources
General Directorate of Renewable Energy. NREAP is mainly inspired by the directives of the
European Parliament and European Council that aim to promote the utilisation of renewable
energy sources. (The EU Renewable Energy Directive envisages each Member State to prepare a
National Renewable Energy Action Plan to be submitted to the European Commission. Taking
into consideration its candidate status for EU membership, Turkey has prepared an action plan in
order to comply with the EU Renewable Energy Directive and show its commitment to the EU
accession. In accordance with this goal, the energy policy of Turkey has been prepared to meet the
following principles: i) transparency; ii) reliability; iii) innovation and pioneering; iv) cooperation;
v) efficiency; and vi) coherence.
NREAP aims to maximise the use of domestic and renewable energy sources in electricity
production and to diversify the energy sources. It is currently estimated that there will be a 90%
increase in primary energy demand in the period of 2011-2023. In this regard, introducing new
energy production investments, diversification of energy sources, and maximising the energy
efficiency stand out as the most important issues for Turkey. To develop a sustainable energy
policy, NREAP aims to meet at least 30% of total demand for electricity and at least 10% of total
demand in the transportation sector from renewable energy sources by 2023. As of 2018, Turkey
has already achieved its goal for renewables by increasing the share of renewable energy to 40% in
the energy mix. Today, Turkey aims to increase such share, particularly through a series of tenders
for the allocation of renewable energy source areas with an installed capacity of a minimum of
1000 MW. These projects are called Renewable Energy Source Area projects (abbreviated as
YEKA projects) and Turkey aims to boost its renewable wind and solar capacity by 10,000 MW
each in the following ten years through such projects. Other than YEKA projects, in order to
increase the production of electricity from renewable energy sources, Turkey has followed various
strategies such as accelerating the completion of the projects based on renewable energy sources,
promoting energy efficiency, increasing the work on the opening of geothermal fields suitable for
electricity generation, taking necessary measures to maximise the hydroelectric potential.
Turkey has been implementing a series of measures against adverse environmental impacts since
2010 including reduction of greenhouse gas emissions, awareness raising activities of climate
change, promotion of the use of renewable energy sources and utilisation of biomass/biogas
potential. Turkey, therefore, intends to plan the use of renewable energy sources while considering
the impacts of climate change and sustainability of the ecosystem.2250

'National Climate Change Action Plan 2011-2023' [2011] Republic of Turkey, Ministry of Environment and
Urbanization.

2250
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2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Turkey’s Energy Mix
According to the latest data published in June 2018 by the Turkish Electricity Transmission
Corporation (“TEA”), Turkey relies mostly on non-renewable energy sources to produce
electricity. The data shows that 52.5% Turkey’s total installed capacity is based on non-renewable
energy sources. With a percentage of 26.2%, natural gas is the leading energy source in Turkey’s
energy mix while renewable energy sources hold a percentage of 41.6%. The primary source in
renewables is hydroelectric dams which hold a 23.3% of the total installed capacity. Hydroelectric
based on natural lakes and run-of-the-river stations and wind are the second and third main
renewable sources with percentages of 8.7% and 7.6% respectively.2251

2.1.1. Primary Non-Renewable Energy Sources
The figures above show that Turkey meets almost half of its energy demand from domestic
resources. Most of the rest depends on imports of gas and oil since Turkey is not rich in oil and
gas resources. .The energy policy of Turkey is to secure the energy supply and meet the increasing
demand by using energy efficiently and limiting imports as energy costs are a large part of Turkey’s
import bill.2252 In order to secure the energy supply, the Turkish government is attempting to
diversify energy sources by implementing the country’s first nuclear power plant project and
investing in more solar, wind, hydro and coal-fired power plants.

2.1.2. Import of Non-Renewable Energy Sources
Russia has been the primary country from which Turkey imported natural gas in means of volume
in the past decade. Iran, Azerbaijan and Algeria follow Russia respectively and in 2016 those four
countries supplied approximately 93% of all the natural gas imported by Turkey. Russian
domination, however, is more visible as it holds 53% of the market share on imported gas on its
own in 2016.2253
Coal is the second major non-renewable resource in Turkey’s energy mix after natural gas with a
market share of 21,4%. According to data published by TE7A8, the market share of imported and
indigenous coal in energy production is 10,1% and 11,3% respectively as of today.2254

2.1.3. Turkey’s Energy Dependency
Taking into consideration the data given above, Turkey is dependent on non-renewable energy
sources. As of June 2018, one third of the energy sources used for electricity generation is imported
while the other two third can be considered as domestic. The major non-renewable source is
natural gas which is mainly imported from the neighbouring countries. Taking into consideration
'TÜRK7YE ELEKTR7K S7STEM7 KURULU8 Ve KAYNAKLARA GÖRE KURULU GÜÇ' (2018)
<https://www.teias.gov.tr/sites/default/files/2018-07/kurulu_guc_haziran_2018.pdf> accessed 15 February 2019
2252 Sinan Ülgen and others, 'TURKSTREAM IMPACT ON TURKEY’S ECONOMY AND ENERGY SECURITY'
(2017) <http://edam.org.tr/wp-content/uploads/2017/11/turkstream_report_eng.pdf> accessed 20 February 2019.
2253 Energy Market Regulatory Authority, 'Natural Gas Sector Report' (2017).
2254 Ibid [2]
2251
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the fact that Turkey imports one of the main resources in its energy mix and not exporting energy
to other countries, it can be categorised as mainly an energy consuming country. In addition to
being mainly an energy consuming country, Turkey is an essential hub for natural gas and oil transit
due to its geopolitical position.

2.1.4. Energy Transit in Turkey
Strategic geographical position of Turkey between producer countries and consumer countries
provides route for transporting resources from Caspian and Middle East to world markets. The
list of the completed and ongoing projects is as follows:
 Iraq – Turkey Crude Oil Pipeline;
 Baku – Tbilisi – Ceyhan Crude Oil Main Export Pipeline;
 Trans Anatolia Natural Gas Pipeline (TANAP) Project; and
 Turkish Stream Gas Pipeline2255
With the realization of the Trans-Anatolian Pipeline (TANAP), two new variables will enter the
equation of European energy security. First, natural gas from Azerbaijan could reach European
markets for the first time around 2019. Second, Turkey will obtain the position of a transit country
for European gas imports.2256 In addition to TANAP there is also the ongoing construction of
Turkish Stream, a project that would mainly supply the Turkish market but could also bring gas
destined for the EU market to the Turkish – Greek border. Turkish Stream was planned to be
ready to operate by the end of 2019.2257The Turkish corridor would also be mandatory for all
hypothetical deliveries from Iran, Iraq, or Central Asia.2258
While some analysts describe these developments as the creation of ‘‘Gas Hub Turkey’’, one could
also reframe it as the potential rise of Turkey as a major transit country for (South eastern)
European gas supply.2259

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
3.1. United Nations Framework Convention on Climate Change (“UNFCCC”)
To fight against the climate change, UNFCCC, the world’s first multilateral agreement addressing
the issue, was adopted on 9 May 1992 in New York. The UNFCCC entered into force on 21 March
Turkish Ministry of Energy, Transit Pipelines and Projects, <https://enerji.gov.tr/en-US/Pages/TransitPipelines-and-Projects>, accessed 09 April 2019 .
2256
Severin
Fischer,
Turkey
and
the
Energy
Transit
Question,
23
August
2016,
<https://carnegieeurope.eu/strategiceurope/64382>, accessed 09 April 2019.
2257 Turk Stream, Press Center, 19 March 2019, <http://turkstream.info/press/news/2019/199/>, accessed 09 April
2019.
2258
Severin
Fischer,
Turkey
and
the
Energy
Transit
Question,
23
August
2016,
<https://carnegieeurope.eu/strategiceurope/64382>, accessed 09 April 2019
2259
Severin
Fischer,
Turkey
and
the
Energy
Transit
Question,
23
August
2016,
<https://carnegieeurope.eu/strategiceurope/64382>, accessed 09 April 2019
2255
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1994 and as of today, it has reached almost universal participation with the participation of 194
countries. The aim of the contract is to stop the greenhouse gas accumulation in the atmosphere
at a level that will prevent the dangerous human-induced impact on the climate system.
UNFCCC defines the obligations of the parties to mitigate the effects of climate change. In
addition to the obligations applicable to all parties, UNFCCC lists the parties mainly under 2
categories: i) Annex I parties and ii) Annex II parties and sets out different types of obligations for
each category.
The Annex II Parties consist of the countries with historical responsibilities in the emergence of
climate change and the members of the Organisation for Economic Cooperation and
Development (“OECD”). UNFCCC sets forth more stringent mitigation obligations for
developed countries listed under the Annex II. The developed countries listed under Annex II are
obliged to assist developing countries to fulfil their obligations under UNFCCC and to provide
financial resources for compliance and to take steps to transfer technology.
Turkey has been actively involved in the United Nations (“UN”) climate change studies since 1992
and acceded to UNFCCC on 24 May 2004 as the 189th party. Turkey, as a member of the OECD,
was included in the Annex I and Annex II together with the developed countries when the
UNFCCC was adopted in 1992. In the 7th session of the Conference of Parties (COP7) held in
Marrakech in 2011, Decision no.26/CP.7 has been taken and with this Decision, it has been
decided that Turkey has a different position from other Annex I parties. Therefore, Turkey’s name
has been removed from Annex II, but remained in Annex I on “special conditions”. With the
removal of Turkey’s name from Annex II, Turkey’s obligations pertaining to the reduction of
greenhouse gas emissions have been removed2260.

3.2. Kyoto Protocol
The Kyoto Protocol, known as the only international legal document to contain mandatory targets
for combating climate change, was adopted at the third session of the Conference of Parties
(COP3) held in 1997 in Kyoto, Japan and entered into force on 16 February 2005. It is an
international agreement which is signed with the participation of 169 countries and it sets common
objectives for industrialised countries for reducing emissions of greenhouse gases. Parties must
make the necessary arrangements to reduce CO2 equivalent of total greenhouse gas emissions
caused by human activities by at least 5% below 1990 levels in the commitment period covering
the years 2008-2012.
Turkey has officially announced that it would sign the Protocol 30 May 2008. By the Law No.
5836 "Participation Assent Draft Law for the Kyoto Protocol to the UNFCCC” was adopted at
the General Assembly of the Grand National Assembly of Turkey on 05 February 2009. Turkey
ratified the Kyoto Protocol on 26 August 2009 but did not make a commitment regarding emission
reduction.2261 During the Kyoto Protocol’s First Liability Period (i.e. 2008-2012) and Second

'Climate Change Strategy Of Turkey' [2009] TC Ministry of Environment and Urbanisation.
7SMAIL,tSE /EGOTIATIONS0N$LIMATE$HANGE5HE1ROCESS'OR5URKEY5O4GN1ARS"GREEMENT<>&GE
University Strategic Researches Magasine.

2260
2261
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Liability Period (i.e. 2013-2020), Turkey has no greenhouse gas emission reduction commitments.
As a result, Turkey is not allowed access to the Kyoto Protocol’s mandatory carbon trading market.

3.3. Paris Agreement
The two most important legislative arrangements pertaining to global warming and climate change
issues have been the UNFCCC and the Kyoto Protocol until the end of 2015. Since December
2015, the Paris Agreement has become the most important and binding legal arrangement to
replace these two regulations since it is the most inclusive agreement on climate change. Although
the Paris Agreement does not set a very radical target in terms of reducing greenhouse gas
emissions, it is seen as a diplomatic success since most countries have reached a consensus.
The Paris Agreement entered into force on 4 November 2016 and as of today, 127 countries have
ratified it. Turkey announced the “Intended Nationally Determined Contribution” statement,
which was envisaged to be realised as of 2030 on 20 September 2015, as a reduction from the
increase of up to 21%. Turkey was one of the only two G20 countries that have not ratified the
Paris Agreement until 22 April 2016. The reason for the delay is Turkey’s expectation to be
removed from the developed country status and to be replaced under the developing country
status which enables to be supported by the fund. Turkey is the only country who has a nontransition economy among the counties listed under the Annex I and it is the only country that
imposed “special conditions” in the Conference of the Parties during the UNFCCC Negotiations.
However, in the Paris Agreement, the commitments of countries are prominent rather than Annex
1 and Annex 2 classification. Due to the “special conditions” of Turkey, the obligations of an
Annex 1 country cannot be expected from Turkey. In the new climate regime after 2020, Turkey
has requested the provision of access to international finance and technology support. As known,
Turkey has committed to reducing greenhouse gas emissions for the first time in its history by
declaring its national contribution before the adoption of the Paris Agreement, it announced that
it would reduce its emissions by 21% by 2030. Despite all attempts, Turkey has still not reached
the expectations in the Paris Agreement.2262
Turkey took an active role in Paris Agreement negotiations and Paris Agreement is signed on 22
April 2016. However, the approval process of Turkey’s Grand National Assembly of the deal has
not been completed as of today. Thus, the mitigation obligations and commitments set out in the
Paris Agreement were not yet implemented.

3.4. The European Energy Charter
European Energy Charter, also known as the 1991 Energy Charter, was adopted on 1991 to
provide a long-term partnership based on common principles in international cooperation in the
field of energy. Signing the European Energy Charter is a pre-requisite to be a party to the 1994
Energy Charter Treaty. As of today, the European Energy Charter has been signed by sixty-six

.EHMET&MIN#IRPNAR 5URKEY"ND5HE1ARIS"GREEMENT .INISTRY0F4CIENCE *NDUSTRY"ND5ECHNOLOGY<]
Anahtar Magasine.
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countries including Turkey. Turkey has signed the European Energy Treaty on 17 December 1994
and ratified it on 6 February 2000.2263

3.5. The Energy Charter Treaty
The Energy Charter Treaty provides a multilateral framework for establishing energy cooperation
among the parties. It aimed to constitute more open and competitive energy markets. As a priority,
it attached importance to be respectful to the principles of the domestic sector and sovereignty of
the parties over energy resources.
The Energy Charter Treaty and Energy Charter Protocol on Energy Efficiency and Related
Environmental Aspects (“PEEREA”) were signed on 17 December 1994 and entered into full
legal force on 16 April 1998 with a 4-year delay.2264 The Treaty provides an international
cooperation for the signatory countries in the fields of energy trade, energy investments of their
companies, transit issues, resolution of disputes in energy adequacy.2265 As of today, there are fiftythree signatories.
Turkey signed the Energy Charter Treaty on 17 December 1994 in Lisbon. The Treaty is ratified
on 2 January 2000. The Energy Charter Treaty is of high importance for Turkey as it aims to
constitute an east-west corridor in the energy field. Turkey actively participates in the Transit
Protocol negotiations and it also performs the Chairman of the Budget Committee.

3.6. The Vienna Convention and the Montreal Protocol
The Vienna Convention on the Protection of the Ozone Layer (the “Vienna Convention”) with
an attempt to reduce ozone-depleting substances was adopted in 1985. Following the Vienna
Convention, the Montreal Protocol on Substances that Deplete the Ozone Layer (the “Montreal
Protocol”) in order to control the use and production of ozone-depleting substances was adopted
in 1987. The Montreal Protocol is considered the most successful multilateral agreement on the
environmental issues with 196 signatories. In 1990, the Multilateral Fund for the Implementation
of the Montreal Protocol, which is established by the contributions of developed countries, was
established in London.
Turkey has signed the Montreal Protocol and thus, became a party on 19 December 1991. It is
ratified on 12 November 2008 and Turkey accepted all amendments to the Protocol. Turkey,
which is listed under the category of developing countries (A5), is regarded as one of the most
successful countries in terms of the implementation of the Montreal Protocol.

3.7. Barcelona Convention
Convention on the Protection of the Mediterranean Sea against Pollution (the “Barcelona
Convention”) was prepared to establish the legal basis of the activities to be carried out within

1NAR#AKLAC &SEN"KNTwRK &NERGY$HARTER5REATY<>#USINESS"DMINISTRATION+OURNAL
",ONOPLYANIKAND5HOMAS8ALDE &NERGY$HARTER5REATY"ND*TS3OLE*N*NTERNATIONAL&NERGY<>+OURNAL
of Energy and Natural Resources Law.
2265 "LI,EMAL,LAVUZ %ISPUTE3ESOLUTION8ITHIN5HE4COPE0F&NERGY$HARTER5REATY<>9***(AZI6NIVERSITY
Faculty of Law Journal.
2263
2264
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the framework of Mediterranean Action Plan accepted in 1976 in Barcelona and came into force
on 12 July 1981. It is aimed to eliminate the threats to the Mediterranean Region due to pollution
and to protect the sea environment and the ecological balance of the sea.
In accordance with the decisions taken at the UN Environment and Development Summit in Rio
de Janeiro dated 1992, the Barcelona Convention, was extended to cover coastal areas in 1995. In
addition, elements such as sustainable development objective, public participation and
environmental impact assessment have been introduced. In this context, the name of the Barcelona
Convention has been changed to “Mediterranean Sea Convention for the Protection of the Marine
Environment and Coastal Area”. The amended Barcelona Convention entered into force in 2004
and 21 countries and the EU are parties to the amended Barcelona Convention as of today. Turkey
has signed the Barcelona Convention and thus, became a party on 12 June 1976 and ratified it in
2002.2266

4B. If your country is not a Member State of the European Union, please
give a concise description of any policy or legal arrangements that have been
made between your country and the EU as far as renewable energy and
environmental protection are concerned.
4.1. Policies and Legal Arrangements Concerning Renewable Energy
4.1.1. Policies and Legislative Efforts
Energy policy relations between Turkey and the EU gained a new dimension by the
commencement of Turkey’s accession negotiations into the EU. As mentioned above, Turkey has
joined the Energy Community as an observer in 2006. The community aims to form a panEuropean energy market by extending the principles of the EU to its neighbours.2267 This marked
the start of the EU-Turkey energy chapter, in which the screening process was completed in
2007.2268
As the EU promotes the utilisation of renewable energy sources, Turkey has since been
restructuring its renewable energy policy accordingly. An important outcome can be seen through
the prioritisation of maximising the utilisation of renewable energy, which is set as one of the main
motives of Turkey’s energy policy.2269 As the energy demand increased over the years, the necessary
precautions to reduce the energy import dependency lead Turkey to aim for an increase in the ratio
of renewable energy in its energy mix.

Nesrin Algan, ‘Mediterranean Action Plan, Sustainable Development and Turkey’ [1997]
<http://dergipark.gov.tr/download/article-file/99516> Accessed on 18 February 2019.
2267 Energy Community Homepage’ (Energy Community Homepage) <https://www.energy-community.org/>
accessed February 15, 2019
2268
'TURKEY’S ENERGY PROFILE AND STRATEGY' <http://www.mfa.gov.tr/turkeys-energystrategy.en.mfa> accessed 20 February 2019.
2269 'Chapter 15 - Energy' (Ab.gov.tr, 2019) <https://www.ab.gov.tr/80_en.html> accessed 15 February 2019.
2266
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Since accession negotiations were on the table, Turkey was encouraged to develop a legal
framework which was in accordance with the EU law. Therefore in 2005, the Law Numbered 5346
on Utilisation of Renewable Energy Resources for the Purpose of Generating Electricity came into
force. It aimed to promote and enhance the usage of the renewable energy sources by introducing
an incentive mechanism.2270
In 2007, the Law on Energy Efficiency numbered 5627 came into force. It included provisions
that provide incentives on the use of renewable sources in generating electricity. Through this
legislation, co-generation and very small-scale plants which are generating electricity through
renewable sources are hold exempt from certain obligations such as obtaining a licence and
establishing a company.
In 2009, Turkey has adopted the Electricity Market and Security of Supply Strategy Paper. In the
paper, the renewable energy goals are set for the year of 2023, including but not limited to,
increasing the share of renewables in electricity generation with an emphasis on hydropower and
taking necessary steps to promote renewables accordingly.2271

4.1.2. IPA Period II
The ongoing dialogue between the EU and Turkey in fields of both accession negotiations and
financial cooperation led the establishment of the Instrument for Pre-Accession (“IPA”) Period
II, which is set out for the 2014-2020 period and will function as to identify EU-funded projects.
The Ministry of Energy and Natural Resources will conduct the Annual Operating Structure
together with the Implementing Agency Central Finance and Contracts Unit (“CFCU”). For the
energy projects to be funded by the EU, certain sub-objectives are brought in different priority
areas. As the second priority of IPA II Period is identified as the “Promotion of Renewable Energy
and Energy Efficiency”, the following goals are targeted:

Adjusting renewable energy and energy efficiency legislation in accordance with the EU
acquis;

Providing capacity in order to carry out programs on renewable energy and energy
efficiency;

Expanding the technical capacity of energy service companies (ESCOs);
 Enhancing competitiveness by assisting small to medium enterprises (SMEs) and micro
enterprises;
 Improving infrastructural capacity in order to measure and supervise on energy savings
and greenhouse gas emissions and reporting accordingly;
 Spreading information on energy efficiency in fields of industry, commerce and
households and thus, creating awareness.2272

2270'Chapter

15 - Energy' (Ab.gov.tr, 2019) <https://www.ab.gov.tr/80_en.html> accessed 15 February 2019.
TC Ba9BAKANLK%EVLET1LANLAMA5E9KILAT.wSTE9ARL6:wKSEK1LANLAMA,URULU4EKRETARYAS &LEKTRIK&NERJISI
1IYASAS7E"RZ(wVENLI6i Strateji Belgesi' (2009).
2272 'Republic Of Turkey Ministry Of Energy And Natural Resources - EU Projects' (enerji.gov.tr)
<https://www.enerji.gov.tr/en-US/Pages/EU-Projects> accessed 21 February 2019.
2271
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To further enhance strategic cooperation in the field of energy, both parties have launched the
High-Level Energy Dialogue on 16 March 2015 in order to diversify the energy supplies and to
ensure a competitive energy market. The following meeting was set on January 2016 to broaden
the agenda on the energy resources, including renewable energy. The joint press statement was
published in 26 January 2016, giving emphasis on Turkey being the “key country for EU energy
security”. The dialogues are expected to continue in the following years.2273

4.1.3. The European Bank for Reconstruction and Development
The fact that Turkey has a high potential in renewable energy sources has also resulted in the
arising urge in cooperating and co-financing renewable energy projects. With this purpose in mind,
the European Bank for Reconstruction and Development (“EBRD”) has been carrying out
operations in Turkey since 2009. EBRD aims primarily on co-financing investments in sustainable
energy as well as improving infrastructure and strengthening competitiveness in the private
sector.2274 Total EBRD investment in Turkey so far has reached 11,055 million euros in 283
projects.2275 EBRD has approved a strategy plan covering the years between 2015 and 2018 which
set the priorities to guide the Bank’s investments. The most recent encounter between two parties
took place on 19 January 2018, where Turkish Undersecretariat of Treasury and EBRD established
a cooperation fund account in the amount of 25 million euros.2276

4.1.4. The Turkish Mid-Size Sustainable Energy Financing Facility (MidSEFF)
In order to further finance mid-size investments in renewable energy, waste-to-energy and
industrial energy efficiency, the Turkish Mid-size Sustainable Energy Financing Facility
(“MidSEFF”)” was launched by EBRD. EBRD is supported by the European Investment Bank
(“EIB”) and European Commission which will provide a total of 1 billion Euros in loans through
seven Turkish banks for on-lending to private sector borrowers.2277

4.1.5. National Resources Renewable Energy Action Plan (NREAP)
NREAP, Turkey’s first national renewable energy action plan, was published in February 2015.
The plan was prepared by the Ministry of Energy and Natural and with the collaboration of EBRD,
the Government of the Kingdom of Spain, Deloitte and Touche & Tohmatsu. The involvement
of EBRD was simply based on the Sustainable Energy Action Plan signed with the Turkish
Undersecretariat of the Treasury in 2011, defining the role of EBRD as a provider for technical

'JOINT PRESS STATEMENT: 'Turkey - EU High Level Energy Dialogue' Meeting' (2016)
<https://ec.europa.eu/commission/commissioners/2014-2019/arias-canete/announcements/joint-pressstatement-turkey-eu-high-level-energy-dialogue-meeting_en> accessed 8 February 2019.
2274 The EBRD In Turkey' (Ebrd.com) <https://www.ebrd.com/turkey.html> accessed 8 February 2019.
2275 'Data On EBRD Work In Turkey' (Ebrd.com) <https://www.ebrd.com/where-we-are/turkey/data.html>
accessed 8 February 2019.
2276
'EBRD President Welcomes Turkish Co-Financing Of EBRD Projects' (Ebrd.com, 2018)
<https://www.ebrd.com/news/2018/ebrd-president-welcomes-turkish-cofinancing-of-ebrd-projects-.html>
accessed 8 February 2019.
2277 'Midseff - Turkey Sustainable Energy Financing Facility' (Midseff.com) <http://midseff.com/index.php>
accessed 8 February 2019.
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advice and investor for renewable energy projects. The NREAP is mainly a harmonisation of
policies regarding the EU’s relevant renewable energy directives2278.

4.1.6. National Energy Efficiency Action Plan (NEEAP)
In order to harmonise with the EU energy-efficient policy, the Ministry of Energy and Natural
Resources has launched the National Energy Efficiency Action Plan (“NEEAP”) in March 2018,
covering the period between 2017 and 2023. The objectives that were stated beforehand in
aforementioned documents, such as increasing the share of the renewable energy in generating
electricity and projecting alternative energy resources were still emphasised with the main
motivation on reducing energy intensity by increasing efficiency. The NEEAP was prepared in
compliance with the template provided in Directive 2012/27/EU (mostly referred to as the Energy
Efficiency Directive) which allows comparison and monitoring with the EU member states. The
plan envisages environmental aspects in resource efficiency and allows innovative solutions to
keep up with the pace of the increasing demand and development of the energy sector.2279

4.2. Policies and Legal Arrangements Concerning Environment
Following the commencement of the negotiations between the European Council and Turkey
regarding EU membership in 2004, Turkey required to put forth several environmental strategies
as a candidate member and to put “Environmental Acquis” into practice. In this regard, EU
Integrated Environmental Approximation Strategy (“UÇES”) was prepared by the Ministry of
Environment and Forestry which contains the detailed information regarding the environmental
improvements that are required to be performed in order to complete harmonisation for
compliance with EU Environmental Acquis Communautaire.2280 Within this context, it sets out
targets and strategies and activities to be undertaken in Turkey in the priority areas including water,
solid waste, air and industrial pollution control, and environmental protection.2281

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Turkey has been or is a party to 10 international energy disputes before the International Centre
for Settlement of Investment Disputes (“ICSID”) and the Arbitration Institute of the Stockholm
Chamber of Commerce (“SCC”). In addition, the country has been a party to 5 regional energy
disputes before the International Chamber of Commerce International Court of Arbitration
(“ICC”).
2278
'EBRD
Supports
Turkey’s
Shift
To
Renewable
Energy'
(Ebrd.com,
2015)
<https://www.ebrd.com/news/2015/ebrd-supports-turkeys-shift-to-renewable-energy.html> accessed 8 February
2019.
2279 NEEAP Report.
2280 Ministry of Environment and Forestry, 'EU INTEGRATED ENVIRONMENTAL APPROXIMATION
STRATEGY (2007 - 2023)' (2006).
2281 'Chapter 27 - Environment' (Ab.gov.tr, 2019) <https://www.ab.gov.tr/chapter-27-environment_92_en.html>
accessed 20 February 2019.
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5.1. International Disputes
5.1.1. Libananco Holdings Co. Limited v. Republic of Turkey, Europe Cement
Investment and Trade S.A. v. Republic of Turkey, Cementownia “Nowa Huta” S.A. v.
Republic of Turkey and Cem Cengiz Uzan v. Republic of Turkey
First three international energy disputes were brought against Turkey in the period of 2006 – 2007,
before ICSID. These cases concerned electricity concession contracts under the Energy Charter
Treaty and bilateral investment treaties signed between Turkey and claimants’ states. The Cases
were brought by Cypriot firm Libananco Holdings Co. Limited and Polish firms Europe Cement
Investment and Trade S.A. and Cementownia “Nowa Huta” S.A., respectively. In these cases, each
company claimed that Turkey had expropriated their shares in two of the country’s biggest
hydroelectric companies, Çukurova Elektrik Anonim 8irketi (“ÇEA8”) and Kepez Elektrik Türk
Anonim 8irketi (“KEPEZ”), without paying any compensation. They further claimed that by
doing so, Turkey ignored its obligations under the Energy Charter Treaty.2282
As the tribunal court stated in Europe Cement Investment and Trade S.A. v Turkey, “Under the
terms of Article 26(1) of the Energy Charter Treaty a claim can be submitted by an investor in
respect of an “investment” that is made “in the Area” of the State against which the claim is
submitted”.2283
However, in each case, the companies failed to prove their ownership in an investment located in
Turkey.2284 Thus, the arbitral tribunal dismissed all three cases due to the lack of jurisdiction.2285 In
fact, even though these proceedings seemed independent, they were parallel proceedings brought
by the claimants. Each claimant had affiliated with the Turkish Resident Uzan Group, who
restructured its shareholding in ÇEA8 and KEPEZ in order to gain access to international
jurisdiction.2286
In March 2014, another dispute that concerned same rationale was brought before SCC, by Cem
Cengiz Uzan himself. In this dispute, the invoked legal instrument was the Energy Charter Treaty
and according to Article 1(7)(a)(i) of the Energy Charter Treaty, natural persons may qualify as an
investor if they have the nationality of, or have the citizenship of, or permanently reside in a
Contracting Party to the Energy Charter Treaty in accordance with its applicable law. However,
Cem Cengiz Uzan was a Turkish national. Therefore, the arbitral tribunal decided that he was not
an investor in accordance with Article 1(7)(a)(i) and Article 26 of the Energy Charter Treaty and
the claim was dismissed due to lack of jurisdiction.2287

[2009] ICSID Case No. ARB (AF)/06/2 [105]; [2009] ICSID Case No. ARB (AF)/07/2 [83]; [2011] ICSID Case
No. ARB(AF)/06/8 [102].
2283 [2009] ICSID Case No. ARB(AF)/07/2 [140].
2284 [2009] ICSID Case No. ARB (AF)/06/2 [149]; ICSID Case No. ARB (AF)/07/2 [142]; [2011] ICSID Case No.
ARB(AF)/06/8 [536].
2285 [2009] ICSID Case No. ARB (AF)/06/2 [158]; [2009] ICSID Case No. ARB (AF)/07/2 [143]; [2011] ICSID Case
No. ARB(AF)/06/8 [570].
2286 [2009] ICSID Case No. ARB (AF)/06/2 [136]; [2009] ICSID Case No. ARB (AF)/07/2 [133]-[135]; [2011] ICSID
Case No. ARB(AF)/06/8 [537], [538].
2287 [2016] SCC Case No. 2014/023 [191].
2282
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concession contract was signed between the First Project Company and Turkey. Subsequently, in
1999, claimant was founded in Netherlands by the same Turkish nationals, who founded the First
Project Company. In March 2000, claimant obtained the shareholdings of a newly registered
Turkish company (the “Second Project Company”) which had been assigned the rights of the
First Project Company under the concession contract.2296 At the time claimant obtained the
shareholdings of the Second Project Company, the project was already in difficulty and the
probability of a dispute had arisen.
As a result, without examining the merits of the case, arbitral tribunal dismissed the case due to
lack of jurisdiction.2297 The tribunal reflected that claimant was founded with the sole purpose of
gaining access to international protection ICSID provides. Neither the investment was a bona fide
investment, nor the roots of the dispute was unknown while the investment was being
undertaken.2298 Yet claimant filed for annulment of the award depending on Article 52 (1) (b), (d)
and (e) of the ICSID Convention.2299 The claim for annulment of the award was dismissed as
well.2300

5.1.4. Baymina Enerji Anonim 8irketi v. BOTA8
In December 2014, Turkish company Baymina Enerji Anonim 8irketi (“Baymina”) initiated
arbitral proceedings against state-OWNEDPIPELINECOMPANY #ORU)ATLARILE1ETROL5A9MA"NONIM
8irketi (“BOTA”) before ICSID. The dispute concerned a natural gas power plant operated by
Baymina and supplied by BOTA8 under a gas purchase agreement.2301 The Tribunal rendered its
award in July 2017. However, BOTA8 filed an application for annulment of the award in
December 2017 and the annulment proceedings are currently pending.

5.1.5. Nabucco Gas Pipeline International GmbH in Liqu. v. Republic of Turkey
In May 2015, Austrian company Nabucco Gas Pipeline International GmbH in Liqu. initiated
arbitral proceedings against Turkey before ICSID. The dispute merged from the cancellation of a
construction and operation contract for the natural gas pipeline Nabucco, which was established
to transit gas from the Caspian Sea to Europe. The invoked legal instruments were the Energy
Charter Treaty and Austria-Turkey Bilateral Investment Treaty. However, prior to constitution of
an arbitral tribunal, the proceedings were discontinued upon claimant’s request.2302

[2014] ICSID Case No. ARB/08/13 [19]-[21], Decision on Annulment.
[2012] ICSID Case No. ARB/08/13 [224]-[260],[418].
2298 ibid [417].
2299 [2014] ICSID Case No. ARB/08/13 [2], Decision on Annulment.
2300 ibid [247].
2301 H. Ercüment Erdem, ‘The international Arbitration Review Edition 9 TURKEY (The Law Reviews, August 2018)
<thelawreviews.co.uk/edition/the-international-arbitration-review-edition-9/1171769/turkey> accessed 28.01.2019.
2302 'Nabucco Gas Pipeline International Gmbh In Liqu. V. Republic Of Turkey (ICSID Case No. ARB/15/26)'
(Investmentpolicyhub.unctad.org, 2015) <https://investmentpolicyhub.unctad.org/ISDS/Details/644> accessed
16.02.2019.
2296
2297
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5.1.6. Ipek Investment Limited v. Republic of Turkey
In May 2018, British Company Ipek Investment Limited initiated arbitral proceedings against
Turkey. The dispute concerns multibillion expropriations of Ipek Investment Limited’s assets and
thus, breach of Turkey-United Kingdom of Great Britain and Northern Ireland Bilateral
Investment Treaty.2303 The case is currently pending.

5.1.7. Westwater Resources, Inc. v. Republic of Turkey
In December 2018, American energy company Westwater Resources initiated arbitral proceedings,
claiming that Turkey has violated its rights under Turkey-U.S. Bilateral Investment Treaty. Since
2007, Westwater Resources’s Turkish subsidiary, Adur Madencilik Limited 8irketi, has held the
exclusive rights for the exploration and development of uranium at Temrezli and 8efaatli.
However, in June 2018, the Turkish Government informed Adur Madencilik Limited 8irketi that
its licences were retroactively cancelled and explained that the licences had been issued in error.2304
The case is currently pending.

5.2. Regional Disputes
5.2.1. Islamic Republic of Iran v. Republic of Turkey
There have been 3 arbitration disputes between Islamic Republic of Iran (“Iran”) and Turkey so
far. The first arbitration dispute between Iran and Turkey was initiated by Turkey in 2004. The
case concerned the price of gas purchased from Iran. In 2009, ICC Court ordered a price reduction
of 18% for Iranian gas imports and awarded Turkey with a compensation of USD 800 million.
In 2012, Turkey initiated two more separate arbitral proceedings against Iran. The cases concerned
higher gas prices and deficiencies in gas distribution. Regarding the former, Turkey claimed that
the price of the gas imported from Iran was above international standards and should be reduced
by 35.5%. ICC Court decided in favour of Turkey and ordered a price reduction of 13.3 to 15.8%
on the gas purchased from Iran in the period of 2011 – 2015.2305 As for the case regarding the
deficiencies in gas distribution, ICC Court rejected Turkey’s claim and ruled in favour of Iran.
It should be noted that due to the difficult severe winter conditions in Iran and high gas
consumption rates in the northern parts of the country, disruptions in Iranian gas flow occasionally
take place. As a result, Turkey may be forced to purchase gas from Russian Federation with higher
prices and thus, it may face additional disputes over gas prices.2306

Owen Bowcott, ‘Turkish Government Taken to International Tribunal’ (The Guardian, 12.07.2018)
<www.theguardian.com/world/2018/jul/12/turkish-government-taken-to-international-tribunal>
accessed
15.02.2019.
2304 ‘Westwater Files International Arbitration Request Against Republic of Turkey’ (Westwater Resources News
Release,
13.12.2018)
<www.westwaterresources.net/investors/news-releases/2018/12/13/westwater-filesinternational-arbitration-request-against-republic-of-turkey> accessed 02.02.2019.
2305 Farhad Emam, ‘Iran – Turkey Oil and Gas Arbitration Cases’ (Law in Iran, 02.05.2016)
<verificata.com/Report/Details/1106/Iran-Turkey-Oil-and-Gas-Arbitration-Cases-?lang=en> accessed 17.02.2019.
2306
Begüm
Gürsoy,
‘Turkey
Prevails
in
Iran
Arbitration’
(Hürriyet,
27.02.2009)
<www.hurriyet.com.tr/gundem/turkey-prevails-in-iran-arbitration-11094366> accessed 17.02.2019.
2303
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5.2.2. Republic of Iraq v. Republic of Turkey
In May 2014, Iraq’s Ministry of Oil initiated arbitral proceedings against Turkey and BOTA8 for
breaching 1973 Treaty executed between Turkey and Iraq before ICC. The case arose out of
Turkey’s crude oil imports from the disputed territories of Northern Iraq, which Iraqi government
had had ongoing disputes with, without the consent and instruction of Baghdad. Iraq claimed that
Turkey conducted unauthorised transportation, storage and loading of crude oil and sought relief
for financial damages for at least USD 250 million.2307 The case is currently pending.2308

5.2.3. BOTA8 v. Gazprom
In 2015, BOTA8 initiated arbitral proceedings against Russian state-owned energy company
Gazprom before ICC. The matter of the dispute was a discount on gas prices which parties had
unofficially agreed in 2014 but never included in the actual contract.2309 By virtue of long
negotiations, the parties reached an out of court settlement in 2018 and signed a retroactive
agreement for a 10.25% discount on the natural gas purchased from Russia.2310

6. Please give a full description of the main domestic energy and
environmental legislations in your country, including relevant case law if
available.
6.1. Utilisation of renewable and non-renewable energy sources in terms of
production
The Electricity Market Law dated 14 March 2013 numbered 6446 (the “Electricity Market Law”)
is the main legislation that regulates the electricity market activities in Turkey. As for renewable
energy, the Law 5346 on Utilisation of Renewable Energy Sources for the Purpose of Generating
Electricity numbered 5346 (the “RES Law”) is the main legislation sets out procedures and
principles regarding the protection of renewable energy resources, the use of such resources,
incentives and supports such as feed-in tariffs.
The authorisation for the electricity generation activities differentiates between “licensed” and
“unlicensed” power plants. All renewable power plants with a capacity higher than 1 MW must
apply for a generation licence.

‘Iraq Starts Arbitration Against Turkey Over Kurdish Oil Exports (Institute of Energy for South – East Europe)
<www.iene.eu/iraq-starts-arbitration-against-turkey-over-kurdish-oil-exports-p650.html> accessed 17.02.2019.
2308 James F. Jeffrey, Michael Knights, ‘Iraq’s Energy Future Lies to the North’ (The Washington Institute, 08.03.2018)
<www.washingtoninstitute.org/policy-analysis/view/iraqs-energy-future-lies-to-the-north> accessed 17.02.2019.
2309 Orestis Omran, ‘Gas Price Negotiations and Dispute Between BOTAS and Gazprom: A Legal Insight’ (Elektor
Magazine, 13.01.2016) <www.elektormagazine.com/news/gas-price-negotiations-and-dispute-between-botas-andgazprom-a-legal-insight> accessed 17.02.2019.
2310
Turkey, Russia Agree on 10 ct Discount on Natural Gas: Erdo6an’ (Sabah, 26.05.2018)
<www.dailysabah.com/energy/2018/05/26/turkey-russia-agree-on-10-pct-discount-on-natural-gas-erdogan>
accessed 17.02.2019.
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6.2. Permitting and licensing
In order to construct a power plant in Turkey, an electricity generation licence has to be obtained
in accordance with the Electricity Market Law and the main authority to issue this licence is the
Electricity Market Regulatory Authority (“EMRA”).
The steps for obtaining electricity generation licenses for the different renewable and nonrenewable energy sources are very similar. Licencing procedures differ only in terms of obtaining
the usage rights of resources (e.g. for geothermal energy, there is a separate regulation concerning
the exploration and exploitation of geothermal resources).
The electricity generation licence is issued in two phases: i) the preliminary licence and ii) the final
generation licence.
TABLE 2 - Step plan for RES power plants in Turkey
Competent
authority /
contracting party
(if any)

Period*

Arrangement of land use /
in any case
ownership rights

the owner of the land

36 months within
pre-licence period

Approval of zoning permits in any case

the relevant local
municipality where 36 months within
the power plant is pre-licence period
located

Approval of preliminary or
in any case
final project

the Ministry of
36 months within
Energy and Natural
pre-licence period
Resources

Application for the system
connection agreement and
in any case
system
utilisation
agreement

the
Turkish
Electricity
Transmission
36 months within
Company (“TEIAS”) pre-licence period
or
the
relevant
distribution company

Task

Necessity

in
Construction permit

any

case the relevant local
municipality where 36 months within
the facility is located pre-licence period
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Environmental
Impact
in any case
Assessment decision

Within 90 days
from the date of
the
Energy
Market
the Ministry of
Regulatory
Environment
and
Authority’s
Urbanisation
(EMRA) decision
regarding
the
granting of prelicence

Solar measurements

for solar power plants

must be measured
the
General for at least one
Directorate
of year prior to the
Energy Affairs
pre-licence
application

Wind measurements

must be measured
the
General for at least one
for wind power plants Directorate
of year prior to the
Energy Affairs
pre-licence
application

the relevant Special
Provincial
Prior to the prefor power plants based
Resource usage agreement
Administration
licence
on geothermal energy
where the facility is application
located

Water usage agreement

the
General
for
hydroelectric Directorate of State Prior to the prepower plants
Hydraulic
Works licence period
(“DSI”)

the
Turkish
for solar and wind Electricity
36 months, within
Participation fee agreement
power plants
Transmission
pre-licence period
Company (“TEIAS”)
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Technical
permit

Within 180 days
from the date of
the
Energy
Market
the
General
interaction
Regulatory
for wind power plants Directorate
of
Authority’s
Energy Affairs
(EMRA) decision
regarding
the
granting of prelicence

*Please note that the periods provided in this column refer to the deadlines stipulated in the
Electricity Licensing Regulation for the completion of the relevant task. This is because the lack
of any pre-determined time schedules established by the authorities.
– Preliminary Licence
The preliminary licence period is 24 months and can be extended up to 36 months. During the
preliminary period, the following works must be completed:
 All land utilisation rights must be obtained if the preliminary licence holder does
not own the project land;
 Zoning plans must be approved by the relevant municipality;
 Preliminary project approval must be obtained from the Ministry of Energy and
Resources;
 Application to system operators for executing the system connection agreement
and the system usage agreements must be completed;
 Construction permit must be obtained;
 Technical interaction permit for wind based power plants must be obtained; and
 Environmental Impact Assessment Decision must be obtained.
– Generation Licence
Following the completion of the necessary works required to be completed during the preliminary
licence period, the preliminary licence holder can apply to EMRA for the issuance of the generation
licence with the documents listed in the Licensing Regulation. Following the submission of the
relevant documents, EMRA has 10 business days to review such documents. Subsequently, EMRA
will have 45 days to render a decision on granting a generation licence.
Generation licences can be granted for a maximum term of 49 years.

6.2.1. Specific Aspects for Solar and Wind Energy
As for preliminary licence applications made to EMRA for electricity generation facilities based on
wind and solar energy. If there is more than one application for the same connection point, the
applications are sent to TE7A8 by EMRA. In this case, TE7A8 determines the successful applicant
with a tender. The principles and procedures for such tenders and the relevant timeline are covered
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under a separate legislation titled “the Tender Regulation for Preliminary Licence Applications
regarding Energy Generation from Wind or Solar Power Plants”.

6.2.2. Renewable Energy Source Areas (“YEKAs”)
On 9 October 2016, the Regulation on Renewable Energy Source Areas (the “YEKA Regulation”)
has been enacted, aiming to establish large-scale renewable energy source areas in Turkey via
allocating these areas to the investors for the expeditious realisation of their investments and to
encourage domestic production or procurement of required equipment to be used in power plants
and R&D activities. Accordingly, as of today, two tenders for solar and wind energy has been
completed successfully and a connection capacity of 1 GW has been allocated to the awardee in
each tender.

6.3. Distinction renewable and non-renewable energy sources in terms of
consumption
There are several differences in the Turkish legislation made between the utilisation of renewable
and non-renewable sources for electricity generation and most of such differences are related to
incentive mechanism sources (Please see Section 7). As for the consumption side of the energy
chain, there is no specific legislation that distinguishes electricity generation based on renewable
energy sources. Therefore, it is understood that since Turkey is a transition country in terms of
usage of renewable energy as of today, the government policy is now aimed at encouraging
producers to use renewable sources rather than the consumer.

6.4. Specific legislation dealing with environmental damage caused by energy
products
The Turkish Government enacted the Regulation on Environmental Impact Assessment (the
“EIA Regulation”) on 25 November 2014 to give effect to the objectives of the Environmental
Law. The purpose of EIA Regulation is to regulate the administrative and technical procedures to
be followed during the EIA process. Based on their effects on the environment, the EIA
Regulation groups the projects into three: i) projects listed in Annex – 1 of the EIA Regulation; ii)
projects listed in Annex – 2 of the EIA Regulation and ii) projects that are not listed in Annex – 1
or Annex – 2.
If a project is listed in Annex – 1 of the EIA Regulation, then a full EIA procedure must be carried
out. As a result of such full EIA procedure, the Ministry of Environment and Urbanisation issues
either an “EIA Negative Decision” or an “EIA Positive Decision”.
If a project is listed in Annex – 2 of the EIA Regulation, the Ministry of Environment and
Urbanisation first determines whether the project needs to carry out a full EIA procedure. If a full
procedure is not necessary, “EIA Not Necessary” decision is issued. Projects that are not listed in
Annex – 1 or Annex – 2 are exempt from the EIA procedure.
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6.4.2. The Regulation on Environmental Permits and Licences
The Regulation on Environmental Permits and Licences entered into force on 10 September 2014.
According to this regulation, “environmental permit” must be obtained for the issues such as air
emission, water discharge, noise control, deep-sea discharge and dangerous substance discharge.
An “environmental licence” must be obtained to engage in activities such as collecting, recycling,
recovering and disposal of industrial waste. An “environmental permit and licence” is the
combination of the aforementioned permit and licence and covers all the related issues. Similar to
the EIA Regulation explained above, the Regulation on Environmental Permits and Licences
groups the projects into categories and require the projects that have a high polluting effect on the
environment to obtain “environmental permit and licence” from the Ministry of Environment and
Urbanisation, which has the widest scope.

6.5. Nuclear Liability Legislation
The Draft Law on Civil Liability in Nuclear Energy was prepared by The Ministry of Justice and
the Turkish Atomic Energy Authority (“TAEK”), in accordance with the Paris Convention on
Third Party Liability in the Field of Nuclear Energy (“Paris Convention”) and the Swiss Law on
Nuclear Liability dated 18 March 1983. The Draft Law on Civil Liability in Nuclear Energy aims
to regulate the civil liability of operators of nuclear energy facilities.
Since the Draft Law has not been enacted yet, Turkey does not have a general legislation covering
nuclear liability in force as of today. This field is mainly governed by the international agreements.
Turkey is a party to the Paris Convention which stipulates a special strict liability regime in terms
of nuclear installation operators including nuclear power plant operators. The amendments made
in 1999 to the Convention which broaden the definition of nuclear damages and increase the scope
of liability have not yet been ratified by the Turkish Grand National Assembly. However, the
version dated 1982 is still in force in Turkey.
Article 71 of the Turkish Code of Obligations (“TCO”) regulates danger liability with a general
provision. Since the operation of a nuclear power plant may have serious consequences due to its
character, nuclear power plants can also be considered within the scope of the danger liability
provision of TCO. However, TCO does not include specific provisions with regard to the nuclear
installations and leaves out the limits of liability to provisions of the Paris Convention.

6.6. Constraints to the RES Support Mechanism
The RES Law sets forth that operators of the electricity generation facilities based on renewable
energy will benefit from the RES Support Mechanism until 2020. The future mechanism for the
payment of incentives are still unclear. Please see Section 7 for a more detailed explanation
regarding the RES Support Mechanism.
What are the designated/preferred legal form of investment vehicle is for RES electricity
investments? Pursuant to Article 4 of the Electricity Market Law, any legal entity to operate in the
Turkish electricity market must be incorporated as either a joint stock company or a limited liability
company in accordance with the Turkish Commercial Code. If the legal entity is a joint stock
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company, its shares other than those traded in the stock exchange must be in the form of registered
shares. Both joint stock companies or limited liability companies have to include the predetermined provisions as set out in the Licensing Regulation in their articles of association.

7. Has your country adopted any policy or legislation to promote (e.g., R&D
and tax incentives) and protect renewable energy infrastructures and
production?
The main incentives stipulated for renewable energy projects are set out in the RES Law. Pursuant
to the RES Law, such incentives can be listed under 4 categories: i) RES Support Mechanism; ii)
exempted generation; iii) use of domestic products; and iv) other incentives.

7.1. RES Support Mechanism
The RES Support Mechanism is mainly a support mechanism regulating the payment of the feedin-tariffs to operators of electricity generation facilities based on renewable energy sources listed
in the RES Law. Within the scope of the RES Law, renewable energy sources include energy
sources suitable for wind, solar, geothermal, biomass, biogas (including landfill gas), wave, current
and tidal energy resources together with hydraulic power plants either canal or run of river type or
with a reservoir area of less than fifteen square kilometres. Therefore, in order to benefit from the
feed-in-tariffs stipulated in the RES Support Mechanism, operators of electricity generation
facilities must use the renewable energy sources listed under the RES Law. Such operators can
benefit from the feed-in-tariffs set out in Table (1) of the RES Law for a period of 10 years starting
from the date of the commencement of their operations.
Table (1) of the RES Law:
Type of Facility

Feed-in-tariffs (USD cent/kWh)

a. Hydroelectric production facility

7.3

b. Wind power-based production facility

7.3

c. Geothermal power-based production facility

10.5

d. Biomass-based production facility (including 13.3
landfill gas)
e. Solar power-based production facility

13.3

7.2. Exempted Generation
Pursuant to Article 14 of the Electricity Market Law, generation facilities based on renewable
energy sources with an installed capacity of a maximum of 1 MW do not have to obtain a
generation licence or incorporate a joint stock or a limited liability company in order to conduct
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activities in the electricity market. The unlicensed electricity market activities are regulated under a
separate legislation titled “the Regulation on Unlicensed Electricity Generation in Electricity
Market”.

7.3. Use of Domestic Products
If electricity generation facilities based on renewable energy use products manufactured in Turkey,
the prices set out in Table (II) of the RES Law will be added to the prices set out in Table (I) of
the RES Law for a period of five years starting from the commencement date of the operation.
Table (II) of the RES Law:
Type of Facility

A-Hydroelectric
facility

Local Production

Local Content Contribution
(USD cent/kWh)

production 1- Turbine
2- Generator
electronics

1.3
and

BWind
power-based 1- Blade
production facility
2- Generator
electronics
3- Turbine tower

power 1.0

0.8
and

power 1.0

0.6

4- All of the mechanical 1.3
equipment in rotor and nacelle
groups (excluding payments
made for the blade group and
the generator and power
electronics.)
C- Photovoltaic solar power- 1- PV panel integration and 0.8
based production facility
solar structural mechanics
production
2- PV modules

1.3

3- Cells forming the PV 3.5
module
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4- Invertor

0.6

5- Material focusing the solar 0.5
rays onto the PV module

D- Intensified solar power- 1- Radiation collection tube
based production facility

2.4

2- Reflective surface plate

0.6

3- Sun tracking system

0.6

4-Mechanical accessories of 1.3
the heat energy storage system

5-Mechanical accessories of 2.4
steam production system that
collects the sun rays on the
tower
6- Stirling engine

1.3

7- Panel integration and solar 0.6
panel structural mechanics

E- Biomass power-based 1- Fluid bed steam tank
production facility

0.8

2- Liquid or gas fuel steam tank 0.4

3- Gasification
cleaning group

and

4- Steam or gas turbine

gas 0.6

2.0

5- Internal combustion engine 0.9
or stirling engine
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6- Generator
electronics

and

power 0.5

7-Cogeneration system

0.4

F- Geothermal power-based 1- Steam or gas turbine
production facility

1.3

2- Generator
electronics

and

power 0.7

3- Steam injector or vacuum 0.7
compressor

7.4. Other Incentives
Other than the incentives categorised above, the RES Law stipulates discounts on licence fees and
other costs for renewable energy projects.

7.5. State Aids for Investments
The Decree of the Council of Ministers on State Aids for Investments numbered 2012/3305
provides four different types of incentive schemes: (i) general investment incentive scheme; (ii)
regional investment incentive scheme; (iii) large-scale investment incentive scheme; and (iv)
strategic investment incentive scheme.
The incentives provided for such incentive schemes are shown at the below table:

Support Instruments

General
Investment
Incentives
Scheme

Regional
Investment
Incentives
Scheme

Large-Scale
Investment
Incentives
Scheme

Strategic
Investment
Incentives
Scheme

VAT Exemption

+

+

+

+

+

+

+

+

Tax Reduction

+

+

+

Social
Security
Premium Support
(Employer’s Share)

+

+

+

Customs
Exemption

Duty
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Income
Withholding
Allowance *

Tax
+

+

+

Social
Security
Premium Support
(Employee’s Share) *

+

+

+

Interest Rate Support
**

+

Land Allocation

+

VAT Refund***

+
+

+
+

*Provided that the investment is made in Region 6.
**Provided that the investment is made in Regions 3, 4, 5 or 6 within the framework of the
Regional Investment Incentives Scheme.
***For construction expenditures of strategic investments with a minimum fixed investment
amount of TRY 500 million.
The project owners investing in energy projects, both for renewable and non-renewable, must
obtain an incentive certificate issued by the Ministry of Economy to benefit from the incentives
set out in the table above.
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Table of legislation
Title in Turkish language
Corresponding translation in English
Barselona Sözle9mesi
Barcelona Convention
Birle9mi9 Milletler 7klim De6i9ikli6i Çerçeve United Nations Framework Convention on
Climate Change
Sözle9mesi
Çevre 7zin ve Lisans Yönetmeli6i
The Regulation on Environmental Permits
and Licences
Çevresel Etki De6erlendirmesi Yönetmeli6i
Regulation on Environmental Impact
Assessment
&LEKTRIK1IYASAS-ISANS:tNETMELI6i
The Regulation on Electricity Market
Licensing
&LEKTRIK1IYASASNDA-ISANSSZ&LEKTRIKcRETIM The Regulation on Unlicensed Electricity
Yönetmeli6i
Generation in Electricity Market
Enerji 8ART"NLA9MAS
Energy Charter Treaty
ICSID Konvansiyonu
ICSID Convention
Kyoto Protokolü
Kyoto Protocol
Paris Sözle9mesi
Paris Agreement
Rüzgâr veya Güne9 &NERJISINE %AYAL cRETIM The Tender Regulation for Preliminary
Tesisi ,URMAK cZERE :APLAN bN lisans Licence Applications regarding Energy
Ba9VURULARNA 7li9KIN:AR9ma Yönetmeli6i
Generation from Wind or Solar Power Plants
Türkiye – ABD 7KILI:ATRM"NLA9MAS
Turkey – US Bilateral Investment Treaty
Viyana Sözle9mesi ve Montreal Protokolü
The Vienna Convention and Montreal
Protocol
:ENILENEBILIR &NERJI ,AYNAK "LANLAR The Regulation on Renewable Energy
Yönetmeli6i
Resource Areas
 4AYL :ENILENEBILIR &NERJI ,AYNAKLAR The Law on Utilisation of Renewable Energy
Kanunu
Sources for the Purpose of Generating
Electricity no 5346
SAYL&NERJI7ERIMLILI6i Kanunu
Law on Energy Efficiency no. 5627
SAYL5wRK#ORjLAR,ANUNU
Turkish Code of Obligations no. 6098
SAYL&LEKTRIK1IYASAS,ANUNU
Electricity Market Law no. 6446
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1. Does your country have energy and/or environmental strategy policies?
For the more than 20 years of its independence, Ukraine has adopted numerous energy strategies
that in practice failed to develop a self-sufficient energy system. Nevertheless, induced by the
requirements of the international community, the Ukrainian energy sector as an integral part of
the global energy sector cannot stand aside and ignore the global transformations underway. As a
result, Ukraine has adopted energy and environmental strategy policies that advance two newmodel strategies.

1.1. The Energy Strategy
The Cabinet of Ministers of Ukraine approved the Energy Strategy of Ukraine up to 2035
“Security, energy efficiency, competitiveness” (the “Energy Strategy”). The Energy Strategy came
into force on 18 August 2017 and provides that by 2035 the reform of the energy sector in Ukraine
will be completed, and the priority targets for safety and energy efficiency will be achieved.2311
The Energy Strategy outlines the principal guidelines for developing Ukraine’s fuel and energy
sector for the period up to 2035. The Energy Strategy provides for a three-stage implementation
plan intended to liberalise the market, set out efficient regulatory framework, and ensure the
renewable energy sector’s development.2312
The first stage is reforming the Ukrainian energy sector by 2020. In this period, the Energy Strategy
prescribes that the European Union’s Third Energy Package be implemented. The package aims
to create a single EU gas and electricity market, to integrate all institutions in the European
Network of Transmission System Operators for Gas (the “ENTSO-G”), and to synchronise the
Integrated Power System of Ukraine (IPS) with the Continental Europe Network ENTSO-E. The
Resolution “On Approval of the Energy Strategy of Ukraine for the period up to 2035 “Security, Energy
Efficiency, Competitiveness” No. 605-¼ as of 18 August 2017. [Online]. The Cabinet of Ministers of Ukraine.
Available at: <https://zakon.rada.gov.ua/laws/show/605-2017-%D1%80> accessed 31 March 2019 [in Ukrainian].
2312 Ibid., p. 59.
2311
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share of the Renewable Energy Sources (RES) in the final consumption will increase to up to 11%
of the overall consumption.2313
The main goal of the second stage is to modernise the infrastructure by 2025. The Energy Strategy
introduces mechanisms to attract investments for the programme to replace existing capacities
with the renewed energy infrastructure and increase the level of corporate governance of economic
entities. It is expected that the Ukrainian energy system will be fully integrated with ENSO-E.2314
The third and final stage foresees innovative development of the energy sector and construction
of new energy generation facilities with the aim of ensuring sustainable development by 2035. Such
investment must be targeted at replacing decommissioned production capacities and introducing
construction standards for energy efficient, comfortable, affordable and environmentally friendly
“passive houses”. At the same time, the coal market is expected to operate under more competitive
and transparent conditions. The share of RES at this stage will amount to 25% of the overall
electricity production. At this stage, Ukraine will be fully integrated into the system of international
cooperation and the energy sector will operate within the framework of the unified European
energy market in compliance with common rules.2315
However, Tetiana Mylenka, an expert focusing on Energy & Natural Resources Law, still considers
the declared Energy Strategy to be an issue of real concern from the perspective of the national
energy market. Among others, the following points are adduced:


the capital investment expense, operational costs and consumption of fuel and energy
resources;



the continued dependence on coal consumption;



the deficit of coal-fuelled power generation capacities necessitating coal import and
leading to price increases on the domestic market;



the Energy Strategy’s failure to address its effects on the GDP and tariffs for energy
resources;



the ignorance about the environmental impact of coal-fuelled thermal power plants;



the ineffective mechanism introduced for reducing greenhouse gases emissions; and



the failure to regulate the functioning of nuclear reactors that will reach the end of their
operating lives by 2025.2316
In conclusion, the Energy Strategy provides guidelines for the Ukrainian energy sector. At the
same time, it raises a wide range of questions, and thus requires further discussions about how it
might best be implemented.

Ibid., p. 11.
Ibid., p. 12.
2315 Ibid., p. 13-14.
2316 Mylenka T, “Ukrainian Energy Strategy up to 2035: Safety? Energy efficiency? Competitiveness?”
(http://www.cms-lawnow.com, 2019) <http://www.cms-lawnow.com/ealerts/2018/05/ukrainian-energy-strategyup-to-2035-safety-energy-efficiency-competitiveness> accessed 31 March 2019.
2313
2314
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1.2. The Ukraine 2050 Low Emission Development Strategy
Gradual transition to low-carbon development in all economic sectors is among the key priorities
of the Ukraine 2050 Low Emission Development Strategy approved by the Cabinet of Ministers
of Ukraine on 18 July 2018.2317 It was prepared by the Ministry of Environment and Natural
Resources of Ukraine and the Ministry of Energy and Coal Industry of Ukraine with the assistance
of the United States Agency for International Development.
The Strategy prioritises environmentally safe production methods in all sectors of the economy
providing the basis for reduction of greenhouse gas emissions, decrease of dependence on fossil
fuels, and modernisation of the renewable energy sector.
The country is developing the main elements of the National Measurement, Reporting and
Verification system to provide a solid basis for the upcoming ETS. In autumn 2018, the Cabinet
of Ministers approved a framework law on Measurement, Reporting, and Verification, which is
now under review in Parliament. Secondary legislation has also been drafted to establish the
Measurement, Reporting and Verification system. To transpose other relevant EU directives and
establish the ETS, the country plans to develop separate legislation based on at least three years’
data from the Measurement, Reporting and Verification system. Ukraine is working on its
Measurement, Reporting, and Verification and ETS plan under the Ukraine-EU Association
Agreement with the assistance of the Deutsche Gesellschaft für Internationale Zusammenarbeit
(German Society for International Cooperation).
The overall greenhouse gas (GHG) reduction target for 2020 is a 20% voluntary reduction from
1990 levels (Copenhagen Accord). For 2030 GHG emissions will not exceed 60% of 1990 levels.
By 2035, there will be a 20% reduction of GHG emissions from final energy consumption
compared with 2010 levels (Energy Strategy 2035). By 2050, GHG emissions from energy and
industrial processes will not exceed 31-34% of 1990 levels (aspirational target of the Low Emission
Development Strategy 2050).2318

2. Is your country an energy producing, consuming or transiting jurisdiction?
Compared to many other countries in Europe, Ukraine can certainly be considered as a major gas
transit provider. Ukraine also has a great number of oil transportation facilities and is a major
producer of electricity. Nevertheless, it has the most energy-wasteful economy in Europe.
Production of one unit of GDP in Ukraine consumes 3-4 times more energy than the EU
average.2319

2317 “Ostap Semerak: the Ukrainian Government approves the Ukraine 2050 Low Emission Development Strategy”
(www.kmu.gov.ua, 2019) <https://www.kmu.gov.ua/ua/news/ostap-semerak-uryad-ukrayini-pidtrimav-strategiyunizkovuglecevogo-rozvitku-ukrayini-do-2050-roku> accessed 31 March 2019 [in Ukrainian].
2318
“The
Ukraine
2050
Low
Emission
Development
Strategy”
(unfccc.int,
2019)
<https://unfccc.int/sites/default/files/resource/Ukraine_LEDS_en.pdf> accessed 10 February 2019.
2319 Savitsky O et al, “Ukraine: energy transition could work wonders, but policies are “the least ambitious in the
world” (energypost.eu, 2017) <https://go.shr.lc/2DlJhkz> accessed 12 April 2019.
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2.1. Energy production
Ukraine plays a significant role in worldwide energy production. According to the International
Energy Agency’s (the “IEA”) statistics, Ukraine produces 164 573 billion GWh (2016 est.) of
electricity, 1 615 GWh (2016 est.) of oil, 705 926 TJ (2016 est.) of natural gas.2320
At the same time, according to the BP plc (British Petroleum) Statistical Review of World Energy
2018, coal production decreased by 15.6% in 2017.2321 Bearing this in mind, the possibility of
common stagnation processes in the coal production sector is increasing rapidly. This is proved
by the dependence of the Ukrainian steel industry (36%) and power plants (61% compared to 42%
in 2005) on coal.2322
Another important resource is natural gas. According to the BP Statistical Review of World Energy
2018, Ukraine produced 19.4 bn cubic metres of natural gas in 2017, which equates to 2.5% of
annual growth.2323
In 2016, the share of electricity generation by fuel was:
) nuclear (49.2%);
)
)
)
)
)
)

coal (37.2%);
gas (6%);
hydro (5.7%);
oil (1%);
wind (0.6%);
solar PV (0.3%); and

) biofuels (0.1%).2324
Thus, the proportion of electricity generation from renewable energy sources amounted to only
6.7% of the overall production. However, the proportion of renewable energy sources can be
significantly increased. Kyrylo Shevchenko, the chairman of the Ukrahasbank board, says that
Ukraine is already a leader in terms of the growth of “green” energy production. Since the
beginning of 2015, EUR 650 million has been invested in renewable energy sources in Ukraine
and 677 MW of new renewable capacity has been commissioned.2325 The “green” tariff for
electricity produced from renewable sources, introduced in 2009, has been an important incentive

2320 “Electricity Generation by Fuel” (iea.org, 2019) <https://www.iea.org/statistics/?country=UKRAINE&year=2
016&category=Electricity&indicator=ElecGenByFuel&mode=table&dataTable=OIL> accessed 12 April 2019.
2321
“BP
Statistical
Review
of
World
Energy
2018”
(agpu.org.ua,
2019)
<http://agpu.org.ua/upload/files/1015312300167.pdf> accessed 12 April 2019.
2322 “Ukraine Energy Market Research | Ukraine Data, Reports, Prices” (estore.enerdata.net, 2019)
<https://estore.enerdata.net/ukraine-energy.html> accessed 12 April 2019.
2323 “BP Statistical Review of World Energy 2018” (agpu.org.ua, 2019) <http://agpu.org.ua/upload/files/10153123
00167.pdf> accessed 12 April 2019.
2324 “Share of Electricity Generation by Fuel: Ukraine 2016” (iea.org, 2019) <https://www.iea.org/statistics/?countr
y=UKRAINE&year=2016&category=Electricity&indicator=undefined&mode=chart&dataTable=ELECTRICITY
ANDHEAT> accessed 12 April 2019.
2325 Shevchenko K, “Half of the New Renewable Energy Connections in Ukraine has been Financed by
Ukrgasbank” (www.carbonpricingleadership.org, 2018) <https://www.carbonpricingleadership.org/blogs/2018/8/
16/today-every-second-megawatt-of-new-renewable-energy-connections-in-ukraine-has-been-financed-byukrgasbank> accessed 12 April 2019.

839

ELSA RENEWABLE ENERGY REPORT

for the development of the renewable energy sector, represented by solar, wind, hydro, and bio
energy.

2.2. Energy consumption
According to the IEA statistics, consumption of the main energy resources is: 144.19 bn TWh
(2016 est.) for electricity, 8 646 thousand tonnes (2016 est.) for oil and oil products, and 729 119
TJ (2015 est.) for natural gas.2326 Even though all nuclear power consumed in Ukraine is generated
at four Ukrainian nuclear power stations (15 nuclear reactors),2327 Ukraine’s nuclear power industry
is fully dependent on imported nuclear fuel supplied by Westinghouse and Russian TVEL
companies.2328
Compared to 2017, natural gas consumption amounted to 1 358 229 TJ in 2011.2329 Most likely,
the shutdown of major industrial consumers in the occupied territories of the East, reforms in
household consumer sector and general austerity measures launched by the government are the
principal reasons for this positive trend that has allowed Ukraine to stop purchasing natural gas
from Russian suppliers since 2014.

2.3. Energy transition
Ukraine’s geographic position and proximity to Russia explain its significance as a natural gas and
petroleum transit country, and thus transit is an important part of the state’s economy. Ukraine
transported 93 bn cubic metres of Russian gas through its territory in 2017, and 82 bn in 2016.
According to Naftogaz, Ukraine’s income from the transit of Russian gas through the territory of
Ukraine to the EU countries amounted to approximately USD 3 bn in 2017.2330 Moreover, Ukraine
possesses unique underground storage facilities. In the past, disputes between Russia and Ukraine
over natural gas supplies, prices, and debts have resulted in interruptions to Russia’s natural gas
exports through Ukraine with the last one occurring in 2014.
Two major pipeline systems carry Russian natural gas through the territory of Ukraine to Western
Europe – the Bratstvo (“Brotherhood”) and Soyuz (“Union”).

“Statistics” (iea.org, 2019) <https://www.iea.org/statistics/?country=UKRAINE&year=2016&category=Electr
icity&indicator=ElecGenByFuel&mode=table&dataTable=OIL> accessed 12 April 2019.
2327 “Nuclear Power in Ukraine | Ukrainian Nuclear Energy – World Nuclear Association” (world-nuclear.org, 2019)
<http://www.world-nuclear.org/information-library/country-profiles/countries-t-z/ukraine.aspx>
accessed
12 April 2019.
2328 Dumych T et al, “The Ukraine Chapter to Energy 2019 7th edition” (www.globallegalinsights.com, 2018)
<https://www.globallegalinsights.com/practice-areas/energy-laws-and-regulations/ukraine#chaptercontent1>
accessed 12 April 2019.
2329
“Natural
Gas
Final
Consumption:
Ukraine
1990-2016”
(iea.org,
2019)
<https://www.iea.org/statistics/?country=UKRAINE&year=2016&category=Natural%20gas&indicator=NatGas
Cons&mode=chart&dataTable=GAS> accessed 12 April 2019.
2330 Tikhiy F, “Gas Transit through Ukraine. Everyone is Waiting for the Change of Power in Kyiv” (ukraina.ru, 2018)
<https://ukraina.ru/exclusive/20180912/1021103358.html> accessed 12 April 2019 [in Russian].
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3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
Ukraine is party to major international treaties establishing the rules for the functioning of the
energy sector. Among these are the Energy Charter Treaty, the Protocol on Energy Efficiency and
Related Environmental Aspects, the Amendment to the Trade-related Provisions of the Energy
Charter Treaty, the International Energy Charter, the Paris Agreement and the Kyoto Protocol.

3.1. The Energy Charter Treaty
The aim of the Energy Charter Treaty is to establish a legal framework to promote long-term
cooperation in the energy sector. Ukraine is a founding member of the Energy Charter Process.
Having signed the International Energy Charter in May 2015, Ukraine reconfirmed its
commitment to the Energy Charter and its continued interest in its further development.
The Energy Charter Treaty ensures energy security through more open and competitive energy
markets while respecting the principles of sustainable development and sovereignty over energy
resources.2331 This document was signed in December 1994 and entered into legal force on
27 January 1999. There are fifty-three Signatories and Contracting Parties to the Treaty, including
the European Union and the Euratom.2332
The Energy Charter Treaty’s provisions focus on several broad areas:
) protection of foreign investments;
) non-discriminatory conditions for trade in energy materials, products and energy-related
equipment based on WTO rules;
) resolution of disputes between participating states; and
) promotion of energy efficiency.

3.2. The Protocol on Energy Efficiency and Related Environmental Aspects
The importance of energy efficiency and its relation to a cleaner environment was already
emphasised in the 1991 Energy Charter Declaration and the Energy Charter Treaty requires that
each Contracting Party minimise harmful environmental impacts arising from energy use.
The Energy Charter Protocol on Energy Efficiency and Related Environmental Aspects entered
into force at the same time as the Energy Charter Treaty, i.e. on 27 January 1999. The Protocol on
Energy Efficiency and Related Environmental Aspects requires participating states to formulate
clear policy aims for improving energy efficiency and reducing the energy cycle’s negative
environmental impact.2333

The Energy Charter Treaty and related documents: a legal framework for international energy cooperation
(http://www.ena.lt, 2004) <http://www.ena.lt/pdfai/Treaty.pdf> accessed 10 February 2019.
2332 Ibid.
2333 The Protocol on Energy Efficiency and Related Environmental Aspects (PEEREA) (energycharter.org, 2015)
<https://energycharter.org/process/energy-charter-treaty-1994/energy-efficiency-protocol/> accessed 10 February
2019.
2331
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3.3. The Amendment to the Trade-related Provisions of the Energy Charter Treaty
The Energy Charter Treaty’s trade provisions, which were initially based on the trading regime of
the General Agreement on Tariffs and Trade, were modified by approval of the Trade
Amendments to the Treaty in April 1998.2334 This brought the Treaty’s trade provisions into line
with the rules and practices of the World Trade Organisation: non-discrimination, transparency
and a commitment to the progressive liberalisation of international trade. The Amendment to the
Trade-related Provisions of the Energy Charter Treaty came into force on 21 January 2010.2335

3.4. The International Energy Charter
The International Energy Charter is a declaration of political intent aimed at strengthening energy
cooperation between the signatory states and which does not bear any legally binding obligation
or financial commitment.2336 Ukraine signed the International Energy Charter in May 2015
reconfirming its commitment to the Energy Charter and continued interest in its further
implementation.

3.5. The Paris Agreement
Ukraine was among the first states to sign and ratify the Paris Agreement to the UN Framework
Convention on Climate Change. In order to reach the goals set out in the Paris Agreement, the
Cabinet of Ministers of Ukraine adopted the Concept of Implementation of State Policy in the
Area of Climate Change until 2030 as of 7 December 2016.2337 It addresses the issues surrounding
the adoption of new legislation, the strengthening of institutional capacity, the reduction of
anthropogenic emissions, and the increase in the absorption of greenhouse gas emissions.2338
In relation to domestic emission trading schemes, the picture differs from the Kyoto protocol.
The Paris Agreement has left it to states, subject to minimal requirements, to promote sustainable
development and environmental integrity.2339

The Amendment to the Trade-related Provisions of the Energy Charter Treaty (energycharter.org,
2015)
<https://energycharter.org/process/energy-charter-treaty-1994/trade-amendment/>
accessed
10 February 2019.
2335 Letter “Concerning the Entry into Force of the International Treaty” No. 72/14-612-184 as of 3 February 2010.
[Online]. The Ministry of Foreign Affairs of Ukraine. Available at: <https://zakon.rada.gov.ua/rada/show/v-18432110> accessed 31 March 2019 [in Ukrainian].
2336
The
International
Energy
Charter
(energycharter.org,
2015)
<https://energycharter.org/fileadmin/DocumentsMedia/Legal/IEC_Certified_Adopted_Copy.pdf> accessed 10
February 2019.
2337 Resolution “On Approval of the Concept of Implementation of State Policy in the Area of Climate Change until
2030” No. 878-p as of 6 December 2017. [Online]. The Cabinet of Ministers of Ukraine. Available at:
<https://zakon.rada.gov.ua/laws/show/878-2017-%D1%80> accessed 12 April 2019 [in Ukrainian].
2338 The Paris Agreement (unfccc.int, 2018) <https://unfccc.int/sites/default/files/english_paris_agreement.pdf>
accessed 10 February 2019.
2339 Javier de Cendra, “The Paris Agreement, the Kyoto Protocol and the future of the carbon market”
(www.ibanet.org,
2016)
<https://www.ibanet.org/Article/Detail.aspx?ArticleUid=7d6e423c-28c2-4128-bf6999d0d992f7aa> accessed on 31 March 2019.
2334
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3.6. Intended Nationally Determined Contribution
Aiming to fulfil its duties under the UN Framework Convention on Climate Change, Ukraine
submitted its Intended Nationally Determined Contribution on 30 September 2015. Ukraine aims
to reducing GHG emissions by at least 40% below 1990 levels by 2030.2340 The Intended Nationally
Determined Contribution contains a list of legislative acts regulating the area of renewable energy
in Ukraine.

3.7. The Kyoto Protocol
The Ukrainian Parliament ratified the Kyoto Protocol on 4 February 2004.2341 It is the first
international agreement with legally binding GHG emission reduction requirements for its
signatory parties. The quantity of the initial assigned amount is denominated in individual units,
called assigned amount units (the “AAUs”), each of which represents an allowance to emit one
metric tonne of carbon dioxide equivalent (t CO2-eq).2342 The first commitment period (CP1)
lasted from 2008 to 2012. During the Doha meeting in December 2012, Ukraine agreed to extend
the Kyoto Protocol to the second commitment period (CP2) from 2013 to 2020 and set the date
of 2015 for the development of a successor document to be implemented from 2020 onwards.
Although Ukraine initially gave its written consent to join CP2, it later indicated that it may decide
not to ratify the Doha Amendment. This document assesses the implications of the amendment
for Ukraine.2343

4B. If your country is not a Member State of the European Union, please
give a concise description of any policy or legal arrangements that have been
made between your country and the EU as far as renewable energy and
environmental protection are concerned.
Ukraine is not a European Union Member State. However, it is party to two principal instruments
of the European Union in this area: the Association Agreement between the European Union and
the European Atomic Energy Community and their member states, of the one part, and Ukraine,
of the other part (the “Association Agreement”)2344 and the Treaty Establishing the Energy

“Financing
Climate
Action
in
Ukraine”
(oecd.org,
2019)
<https://www.oecd.org/environment/outreach/Ukraine_Financing_Climate_Action.Nov2016.pdf>
accessed
12 April 2019.
2341 Law of Ukraine “On Ratification of the Kyoto Protocol to the United Nations Framework Convention on Climate
Change” No. 1430-IV as of 4 February 2004. [Online]. The Verkhovna Rada of Ukraine. Available at:
<https://zakon.rada.gov.ua/laws/show/1430-15> accessed 31 March 2019 [in Ukrainian].
2342 “Kyoto Protocol Reference Manual on Accounting of Emissions and Assigned Amount” (unfccc.int,
2008) <https://unfccc.int/resource/docs/publications/08_unfccc_kp_ref_manual.pdf> accessed 31 March 2019.
2343 The 2012 Doha Amendment to the Kyoto Protocol: Implications and Recommendations for Ukraine
(www.undp.org, 2013) <http://www.undp.org/content/dam/ukraine/docs/EE/DIW%20ECON_Policy%20Pape
r%203_Ukraine_Kyoto.pdf> accessed 31 March 2019.
2344 The Association Agreement between the European Union and the European Atomic Energy Community and
their member states, of the one part, and Ukraine, of the other part [2014] OJ L 161.
2340
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Community (the “Energy Community Treaty”).2345 The former aims to harmonise the Ukrainian
legislation with European Union directives and regulations in different areas, including the
renewable energy and environmental protection sectors, whilst the latter ensures that Ukrainian
legislation approximates the legal standards of the European Union.

4.1. The Association Agreement
The Association Agreement was ratified by Ukraine and the European Parliament on
16 September 2014, and it began to apply provisionally on 1 November 2014. It will fully enter
into force after ratification by all Member States. Nonetheless, some parts of the Agreement
provisionally entered into force from 1 November 2014 (before its ratification by all EU Member
States).
The Association Agreement contains a chapter on the cooperation between the EU and Ukraine
on environmental issues (Title V “Economic and sector cooperation”, Chapter 6), including
cooperation in the area of climate change. In particular, Ukrainian legislation must approximate
certain provisions of Directive 2003/87/EC, establishing a scheme for greenhouse gas emission
allowance trading, and Regulation (EC) 842/2006 on certain fluorinated greenhouse gases, within
two years of the Association Agreement’s provisional entry into force (Annex XXX to the
Association Agreement). It also envisages developing and implementing a policy on climate change
and an action plan for long-term mitigation of, and adaptation to, the consequences of climate
change (Annex XXXI). Ukraine must harmonise its legislation with 26 directives and 3 European
Union regulations in the renewable energy and environmental protection sectors.2346
Newly adopted Ukrainian legislation in this area includes Law of Ukraine “On Environmental
Impact Assessment”, which provides for environmental impact assessment. The law aims to avoid
and prevent environmental damage, as well as ensure environmental safety. It also offers the
opportunity to implement a progressive, updated and European model of environmental impact
assessment in accordance with the requirements of Directive 2011/92/EC on the assessment of
the impact of certain public and private projects on the environment.2347
Nevertheless, Ukraine must still harmonise with the following key EU directives:
) Directive 2010/75/EU of the European Parliament and of the Council on industrial
emissions as of 24 November 2010 (IPPC Directive);
) Directive 2008/50/EC of the European Parliament and of the Council on ambient air
quality and cleaner air as of 21 May 2008;
) Directive 2004/107/EC of the European Parliament and of the Council relating to
arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air;

The Treaty Establishing the Energy Community as of 25 October 2005. [Online]. The European Community.
Available at: <https://zakon.rada.gov.ua/laws/show/994_926> accessed 31 March 2019 [in Ukrainian].
2346 “Environment – Mission of Ukraine to The European Union” (ukraine-eu.mfa.gov.ua, 2019) <https://ukraineeu.mfa.gov.ua/en/ukraine-eu/sectoral-dialogue/environment> accessed 12 April 2019.
2347 Law of Ukraine “On Environmental Impact Assessment” No. 2059-VIII as of 23 May 2017. [Online]. Verkhovna
Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2059-19> accessed 31 March 2019 [in
Ukrainian].
2345
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) Directive 98/70/EC of the European Parliament and of the Council relating to the
quality of petrol and diesel fuels, and amending Council Directive 93/12/EEC, as of 13
October 1998;
) Directive 94/63/EC of 20 December 1994 on the control of volatile organic compound
(VOC) emissions resulting from the storage of petrol and its distribution from terminals
to service stations;
) Directive 1999/32/EC relating to a reduction in the sulphur content of certain liquid
fuels, and amending Directive 93/12/EEC, as of 26 April 1999;
) Directive 2004/42/EC of the European Parliament and of the Council on the limitation
of emissions of volatile organic compounds due to the use of organic solvents in
decorative paints and varnishes and vehicle refinishing products, and amending Directive
1999/13/EC, as of 21 April 2004.

4.2. The Treaty Establishing the Energy Community
Particular attention should be drawn to the Energy Community Treaty. On 15 December 2010,
the Verkhovna Rada of Ukraine adopted the Law “On Ratification of the Protocol on the
Accession of Ukraine to the Treaty Establishing the Energy Community”. This agreement entered
into force on 1 February 2011. One of the main tasks of the Energy Community is to create a
stable regulatory and market framework capable of attracting investment in gas networks, power
generation, and transmission and distribution networks.2348 Consequently, the purpose of the
Energy Community is to introduce its non-EU member states to the EU regulatory framework for
energy, competition policy and renewable energy sources, as well as to establish a Europe-wide
regulatory framework that will contribute to efficient functioning of energy product markets.
As a contracting party to the Energy Community Treaty, Ukraine is obliged to implement the
energy acquis in force giving rise to diverse reporting obligations. In particular, Article 4 of
Directive 2009/28/EC requires the approval of a national renewable action plan setting out
national targets for the share of energy from renewable sources consumed in transport, electricity,
heating and cooling in 2020 and adequate measures to be taken to achieve those national overall
targets.2349 During the Ministerial Council of the Energy Community in October 2012, the target
for the share of energy generated from RES was set at 11% in the energy balance of Ukraine by
2020.2350
In October 2014, Ukraine approved the National Action Plan for Renewable Energy by 2020 to
implement the above obligations. This document includes such goals as: (a) achieving a share of
11% of energy from RES in final energy consumption in the country by 2020, (b) increasing the

2348 The Treaty Establishing the Energy Community as of 25 October 2005. [Online]. Available at:
<https://zakon.rada.gov.ua/laws/show/994_926> accessed 31 March 2019 [in Ukrainian].
2349 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and
2003/30/EC [2009] OJ L 161.
2350 EU-Ukraine Energy Cooperation, “Seventh Joint EU-Ukraine Report” (Brussels: EU-Ukraine Energy
Cooperation, 2013), p. 9.
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volume of thermal energy production from renewable sources in heating and cooling systems, and
(c) increasing electricity production from renewable sources.2351
Starting in 2019, Ukraine also has a reporting obligation pursuant Annex VIII.B of the Large
Combustion Plan Directive 2001/80/EC as amended by Decision 2013/05/MC-EnC.2352

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
Ukraine has been involved in numerous international energy legal disputes; the most significant
are the following:
) gas supply dispute between NJSC Naftogaz and PJSC Gazprom;
) gas transit dispute between NJSC Naftogaz and PJSC Gazprom;
) dispute between LLC AMTO and Ukraine;
) dispute between OJSC Tatneft and Ukraine; and
) dispute between PJSC Ukrnafta and the Russian Federation.

5.1. Case NJSC Naftogaz v PJSC Gazprom (gas supply dispute)2353
The dispute arose between NJSC Naftogaz and PJSC Gazprom under a gas supply contract for
the period 2009-2019.
Naftogaz disputed the adjustment of the price provisions and the determination of the price
payable under the gas supply contract, as well as the removal of the “take-or-pay” provision and
the unilateral suspension of the right clause. Also, Naftogaz claimed repayment or, alternatively,
damages.
Gazprom denied that Naftogaz was entitled to the relief sought and entirely rejected all Naftogaz
claims. In the counterclaim, Gazprom demanded payment of outstanding amounts for the gas
delivered to Naftogaz and for the gas accessible to Naftogaz but not consumed under the “takeor-pay” provision, as well as the payment of interest.
The Arbitration Institute of the Stockholm Chamber of Commerce (the “SCC”) held as follows:
) Naftogaz had a right to the adjustment and the determination of the contract price. The
SCC determined a new formula, based on the German hub prices, and therefore
redefined the “take-or-pay” provision;
) Gazprom had no right to receive the payments under the “take-or-pay” provision for the
period 2009-2017;

Resolution “On National Action Plan for Renewable Energy for The Period until 2020” No. 902-¼ as of 1 October
2014. [Online]. The Cabinet of Ministers of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/902-2014%D1%80> accessed 31 March 2019 [in Ukrainian].
2352
“Action Plans, Reports and Statements” (energy-community.org, 2019) <https://www.energycommunity.org/implementation/Ukraine/reporting.html> accessed 14 April 2019.
2353 National Joint Stock Company Naftogaz of Ukraine v Public Joint Stock Company Gazprom [2014], SCC
Arbitration No. V2014/078/080.
2351
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) The provisions regarding the destination clause, prohibiting the sale of gas purchased
under the gas supply contract outside of Ukraine, were declared invalid.
In the Final Award, the SCC held that the net amount payable by Naftogaz to Gazprom, principal
and interest included, as per 31 December 2017, was USD 2,018,920,854.91.

5.2. Case NJSC Naftogaz v PJSC Gazprom (gas transit dispute)2354
The dispute arose between the NJSC Naftogaz and PJSC Gazprom under a gas transit contract
for the period 2009-2019. Naftogaz claimed that it had the right to receive damages since the
volumes of gas delivered by the Gazprom was lower than the minimum volumes agreed under the
gas transit contract. Naftogaz also claimed that the price of the transit should be increased due to
the price clause in the gas transit contract and the inconsistency with the Ukrainian legislation. The
SCC supported Naftogaz’s claim regarding the volume of the transit and rejected the claim to
review the gas price.
These two disputes are unique for post-Soviet states. Before the Russian aggression in 2014, the
Ukrainian government negotiated with the Russian government on issues related to gas supply and
transit. After 2014, Ukraine changed the approach, preferring to resolve disputes before
international arbitration institutions. The above disputes are consistent with the recent EU trend
to sue Gazprom and have implications for the security of Russian gas supplies to the EU.

5.3. LLC AMTO v Ukraine2355
The dispute arose from the bankruptcy of the Zaporizka nuclear power plant, a subsidiary of the
state-owned enterprise Energoatom, which led to its inability to meet its contractual obligations to
the Ukrainian subsidiary of the Latvian company, LLC AMTO. LLC AMTO requested arbitration,
alleging that the Ukrainian government breached the “umbrella clause” of the Energy Charter
Treaty (the “ECT”). The contract between the LLC AMTO and Energoatom was governed by the
Swedish law and the dispute was thus resolved by arbitration in accordance with the rules of the
SCC.
According to Article 10(1) of the ECT, the contracting party must encourage and create stable,
equitable, favourable, and transparent conditions for investors of other contracting parties to make
Investments in this area. Such conditions include a commitment to accord fair and equitable
treatment to the investments of investors of other contracting parties at all times. The investments
must also enjoy constant protection and security and no contracting party may in any way impair
by unreasonable or discriminatory measures their management, maintenance, use, enjoyment or
disposal. In no case may such investments be accorded treatment less favourable than that required
by international law, including treaty obligations. Each contracting party must honour any
obligations it has entered with an investor or an investment of an investor of any other contracting
party.

National Joint Stock Company Naftogaz of Ukraine v Public Joint Stock Company Gazprom [2014], SCC
Arbitration No. V2014/129.
2355 Limited Liability Company Amto v Ukraine [2005], SCC Case No. 080/2005.
2354
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The SCC did not accept that Ukraine had breached the umbrella clause, since Article 22 of the
ECT “provides general obligations so as to ensure that State enterprises should fulfil obligations
under Part III of the ECT and does not go so far as to impose liability on the State in the event
that a state-owned legal entity does not discharge its contractual obligations”.2356

5.4. OJSC Tatneft v Ukraine2357
The dispute concerned the forced takeover of the refinery by the state. The subsequent court
proceedings resulted in OJSC Tatneft losing its shares in JSC Ukrtatnafta in 2014.
OJSC Tatneft claimed that, together with other foreign shareholders in JSC Ukrtatnafta, it had
been deprived of the right to effectively control its investments.
Ukraine claimed that it was entitled to state immunity for the following reasons:
) Since the Agreement between the Government of the Russian Federation and the
Cabinet of Ministers of the Ukraine on the Stimulation and Mutual Protection of
Investments (the “Ukraine-Russia BIT”) did not include the Most Favoured Nation
provision, Ukraine did not agree to submit to arbitration any claim for breach of the Fair
and Equitable Treatment standard;
) Ukraine did not agree to submit to arbitration the claim regarding the US and Swiss
companies because there is no connection between them and the respective investment
by OJSC Tatneft in Ukraine. Moreover, OJSC Tatneft obtained the shares in JSC
Ukrtatnafta after the dispute started or at a time when the dispute was reasonably
foreseeable in order to bring the respective dispute within the scope of the UkraineRussia BIT.
Ukraine was ordered to pay the amount of USD 112 million plus interest as compensation for its
breaches of the Ukraine-Russia BIT.

5.5. PJSC Ukrnafta v the Russian Federation2358
The dispute arose from the expropriation of the Ukrnafta company petrol stations in Crimea after
the Russian annexation of the peninsula in 2014. Ukraine claimed that the Russian Federation
breached its obligations under the Ukraine-Russia BIT, since the investments of the PJSC Ukrnafta
in Crimea were expropriated. The Russian Federation responded that it “does not recognise the
jurisdiction of the Permanent Court of Arbitration (the “PCA”) in settlement” of the dispute and
that Ukraine-Russia BIT “cannot serve as a basis for composing an arbitral tribunal”.2359
The PCA interpreted the term “territory” in the Ukraine-Russia BIT broadly to cover the “entire”
territory over which the Russian Federation exercises effective control (and its de facto
jurisdiction), irrespective of whether such territory had been annexed by the Russian Federation.
Since the Russian Federation exercises effective control of the Crimea, it was deemed to be

Ibid.
OJSC Tatneft v Ukraine [2014], PCA UNCITRAL, Award, on the merits 29 July 2014.
2358 PJSC Ukrnafta v The Russian Federation [2015], UNCITRAL, PCA Case No. 2015-34.
2359 Ibid.
2356
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responsible for the protection of investments in Crimea under the Ukraine-Russia BIT. In relation
to this dispute, no final decision has yet been made.
This is probably the first in a long line of damage-related cases caused by Russian aggression in
Crimea, as well as the Donetsk and Luhansk regions of Ukraine.

5.6. Conclusion
Most of the disputes analysed have arisen due to Russian Federation aggression in Ukraine. The
gas supply and gas transit disputes between Naftogaz and Gazprom will have long-term
implications on EU energy independence. Two other disputes – OJSC Tatneft v Ukraine and PJSC
Ukrnafta v the Russian Federation – relate to the breach of provisions of the Ukraine-Russia BIT
by Ukraine and by the Russian Federation respectively. At the same time, the PJSC Ukrnafta v the
Russian Federation dispute is a great example of the application of the effective control doctrine.

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available.
6.1. Legislative framework
The Ukrainian legislation on energy and renewables consists of a suite of laws. One of the main
acts is the Law of Ukraine “On the Electricity Market”, which defines the legal, economic and
organisational principles governing the electricity market.2360 In addition, this law regulates the
production, transmission, distribution, sale and purchase of electricity. The main purpose of this
statutory act is to ensure a reliable and safe supply of electricity to consumers, taking into account
consumer interest, to provide for the development of market relations in the electricity sector, to
minimise the costs of the electricity supply, and to minimise the negative impact on the
environment.2361
The Law of Ukraine “On Alternative Energy Sources” defines legal, economic, environmental and
organisational principles for the use of alternative energy sources and facilitates their expansion in
the fuel and energy complex. In addition, its Article 91 provides for the rules to stimulate electricity
production from alternative energy sources using the “green” tariff. The National Energy and
Utilities Regulatory Commission of Ukraine establishes the “green” tariff for each renewable
energy producer individually based on the effective rules.2362
The Law of Ukraine “On Alternative Fuels” sets the legal, social, economic, environmental and
organisational principles for the production (extraction) and use of alternative fuels, as well as
Law of Ukraine “On the Electricity Market” No. 2019-VIII as of 13 April 2017 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2019-19> accessed 31 March
2019 [in Ukrainian].
2361 Ibid.
2362 Law of Ukraine “On Alternative Energy Sources” No. 555-IV as of 20 February 2003 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/555-15/ed20170611> accessed
31 March 2019 [in Ukrainian].
2360
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encouraging an increase in their share of use of up to 20% of the total fuel consumption in Ukraine
by 2020.2363
The Law of Ukraine “On Combined Production of Thermal and Electric Energy (Cogeneration)
and Utilisation of Residual Energy Potentials” defines the legal, economic and organisational
principles that govern energy saving through the use of cogeneration units.2364 Moreover, this law
regulates the production, transmission, distribution and supply of electric and thermal energy from
cogeneration units.2365 The purpose of the Law is to create a legal framework for increasing fuel
efficiency in energy production and other technological processes.2366 Another target of the act is
to encourage the development of technologies that combine the production of electric and thermal
energy, increase the reliability and security of the energy supply at the regional level, and attract
investment in cogeneration unit development.2367
The Law of Ukraine “On Energy Saving” defines the legal, economic, social, and ecological bases
of energy saving.2368
The Law of Ukraine “On Energy Efficiency of Buildings” sets the legal, socio-economic and
organisational principles for activities directed at making buildings more energy efficient and
reducing their energy consumption.2369
The Law of Ukraine “On Introducing of New Investment Opportunities, Guaranteeing Rights
and Legitimate Interests of Business Entities for Large-Scale Energy Modernisation” establishes
the legal and economic principles for the implementation of energy services that increase the
energy efficiency of state and communal property objects.2370
The Law of Ukraine “On Environmental Protection” defines the legal, economic and social bases
for the organisation of environmental protection for the benefit of present and future
generations.2371

Law of Ukraine “On Alternative Fuels” No. 1391-XIV as of 14 January 2000 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/1391-14> accessed 31 March
2019 [in Ukrainian].
2364 Law of Ukraine “On Combined Production of Thermal and Electric Energy (Cogeneration) and Utilisation of
Residual Energy Potentials” No. 2509-IV as of 5 April 2005 (as amended). [Online]. The Verkhovna Rada of Ukraine.
Available at: <https://zakon.rada.gov.ua/laws/show/2509-15> accessed 31 March 2019 [in Ukrainian].
2365 Ibid.
2366 Ibid.
2367 Ibid.
2368 Law of Ukraine “On Energy Saving” No. 74/94- as of 1 July 1994 (as amended). [Online]. The Verkhovna
Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/74/94-%D0%B2%D1%80> accessed
31 March 2019 [in Ukrainian].
2369 Law of Ukraine “On Energy Efficiency of Buildings” No. 2118-VIII as of 22 June 2017. [Online]. The Verkhovna
Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2118-19> accessed 31 March 2019 [in
Ukrainian].
2370 Law of Ukraine “On Introduction of New Investment Opportunities, Guaranteeing Rights and Legitimate
Interests of Business Entities for Large-scale Energy Modernisation” No.327-VIII as of 9 April 2015 (as amended).
[Online]. Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/327-19> accessed
31 March 2019 [in Ukrainian].
2371 Law of Ukraine “On Environmental Protection” No. 1264-XII as of 25 June 1991 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/1264-12> accessed
31 March 2019 [in Ukrainian].
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The Law of Ukraine “On Environmental Impact Assessment” establishes legal and organisational
principles for environmental impact assessment. This law aims to prevent environmental damage
and ensure environmental safety, environmental protection. 2372
The Law of Ukraine “On Waste” defines the legal, organisational and economic foundation for
activities related to the prevention or reduction of waste generation, collection, transportation,
storage, sorting, treatment, utilisation and disposal.2373
The above listed laws provide the basis for the Ukrainian energy and environmental protection
legal framework. At the same time, legislation in this area is undergoing further development. On
25 April 2019, the Ukrainian parliament finally approved Draft Law “On Amendments to Certain
Legislative Acts of Ukraine in relation to Ensuring Competitive Conditions for Generation of
Electricity from Alternative Energy Sources” No. 8449-° (“Draft Law No. 8449-°”) to replace the
“green” with the quota auction system starting from 2020.2374 As it has been confirmed by
international practices, the quota auction system significantly reduces public expenditures on the
renewable energy support. The auction winner is selected based on the sole criteria, which is the
lowest price for electricity generated from the renewable energy sources.2375
As the official text of Draft Law No. 8449-° is not available yet, we may outline its key provision
only according to the last updated version as of 11 April 2019.
Pursuant to Law No. 8449-°, the new renewables generation support scheme is to be introduced
on 1 January 2020. State support will be provided under the auction support scheme through
guaranteed purchase of all electricity produced by the renewable energy source within the limits of
the quota purchased at the auction at the established fixed tariff. The annual quota shall be
determined by the Cabinet of Ministers of Ukraine.2376
In relation to replacement of the “green” tariff, the following key rules are to be introduced:
) the pre-PPA must be executed by 31 December 2019 to obtain the “green” tariff, which
is to be determined on the construction object’s commissioning date;
) the “green” tariff for solar power plants is to be reduced by 25% in 2020 with further
reduction by 2,5% annually within following three years;
) the “green” tariff for wind power plants is to be reduced by 10% in 2020;

Law of Ukraine “On Environmental Impact Assessment” No. 2059-VIII as of 23 May 2017. [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2059-19> accessed
31 March 2019 [in Ukrainian].
2373 Law of Ukraine “On Waste” No. 187/98- as of 5 March 1998 (as amended). [Online]. The Verkhovna Rada of
Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/187/98-%D0%B2%D1%80> accessed 31 March
2019 [in Ukrainian].
2374 Draft Law “On Introduction of Certain Changes to Laws of Ukraine regarding Ensuring Competitive Conditions
for Generation of Electricity from Alternative Energy Sources” No. 8449-° dated 5 December 2018. [Online]. The
Verkhovna Rada of Ukraine. Available at: <http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=65076>
accessed 31 March 2019 [in Ukrainian].
2375 Dombrovskyi O, “Green” Tariff. The End of the Era of Expensive Electricity for Ukraine.”
(www.epravda.com.ua, 2019) <https://www.epravda.com.ua/rus/publications/2019/03/13/645847/> accessed 12
April 2019 [in Russian].
2376 Radchenko V et al, “Ukraine: Draft Law Proposing the New Renewables Generation Support Scheme Approved
in the First Reading by Ukrainian Parliament” (cms-lawnow.com, 2019) <https://www.cmslawnow.com/ealerts/2019/01/ukraine-new-res-support-law?cc_lang=en> accessed 12 April 2019.
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) the “green” tariff for biomass and biogas power plants is to remain at the existing rate
until 2030; and
) the “green” tariff for micro-, mini-, small HPPs, and geothermal facilities will be reduced
by 10% starting from 2020.
Draft Law No. 8449-° provides that solar power plants with an installed capacity exceeding 1 MW
and wind farms with an installed capacity exceeding 5 MW are subject to the auction procedure
starting from 2020.
According to Draft Law No. 8449-°, an auction winner is to be determined by the lowest price.
Pilot auctions are to be held within six months after the entry into force of Draft Law No. 8449°, but this must not be later than 31 December 2019. The auction frequency shall be 2 times per
year.
The qualification requirements for auction participants are to:
) acquire right to ownership/use of a land plot;
) obtain a construction permit, if required; and
) enter into a grid connection agreement.
Electricity producers under the “green” tariff or the auction support scheme are to bear full
responsibility for imbalances when the electricity market is recognised as liquid, which must not
be later than starting from 2024. In addition, Draft Law No. 8449-° introduces provisions allowing
private households to place solar energy generating installations with a maximum capacity of 50
kWh only on roofs, facades or other capital construction objects. Earlier, as approved on its first
reading, Draft Law No. 8449-° imposed this restriction on consumers only.2377 This can be
explained by the increasing willingness of authorities to reduce the financial burden for other
consumers, as has recently been suggested by the Ministry of Energy and Coal Industry of
Ukraine.2378 Obviously, this restriction applies to small producers of “green” electricity, but there
is a risk that the above reasoning could be turned against large enterprises.

6.2. Difference between renewable and non-renewable energy
Ukraine’s legislation makes a clear distinction between renewable and non-renewable energy. In
particular, Article 1 of the Law of Ukraine “On Alternative Energy Sources” provides that
alternative energetics is the part of the energy sector that produces electricity, thermal and
mechanical energy from alternative sources. At the same time, the law stipulates that these
alternative energy sources are also renewable energy sources. They include:
) solar energy;
) wind energy;
) geothermal energy;
) hydrothermal energy;
) aerothermal energy;
Ibid.
Topalov N, “High Voltage: Why the Minenergo Wants to Impose Restrictions on Solar Electricity Stations of
Private Households” (www.epravda.com.ua, 2019) <https://www.epravda.com.ua/rus/publications/2019/04/13/6
46999/> accessed 13 April 2019 [In Russian].
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) energy of waves and tributaries;
) hydropower;
)
)
)
)
)

biomass energy;
organic waste gas;
energy from sewage treatment plants gas;
energy from biogas; and
secondary energy resources, which include blast furnace and coke oven gas, methane gas
from coal degassing, the waste from technological processes.2379
Energy produced from other sources is considered as non-renewable energy.

6.3. Nuclear liability legislation
A separate point should be made about nuclear energy legislation. The world’s biggest nuclear
accident took place at Chornobyl on the territory of Ukraine on 26 April 1986. And now, there
are still four working nuclear power stations in Ukraine. For this reason, the Ukrainian parliament
has adopted a set of legal acts related to the nuclear sector, including relevant nuclear liability.
The Law of Ukraine “On Use of Nuclear Power and Radiation Safety” (the “Nuclear Energy Act”)
is the main act in this area determining the framework for national legislation, basic principles and
priorities, and the authority of state bodies.
Under Article 5 of the Nuclear Energy Act, one of the state policy principles is to protect humans
and the environment from the influence of ionising radiation. Any nuclear activity is prohibited if
its benefits are less than the damage caused.2380
According to Article 28 of the Nuclear Energy Act, any activity pertaining to nuclear energy is only
authorised through a system of licences, permits, and certificates.2381 The Law of Ukraine “On
Licensing Activity in the area of Nuclear Energy Use” specifies the activities that require licences.
In particular, a licence is required for processing uranium ores, transporting radioactive materials,
using ionising radiation sources, building nuclear plants and shelters for radioactive wastes, etc.
The State Nuclear Regulatory Inspectorate of Ukraine issues licences for the above activities.2382
As for liability, the Nuclear Energy Act lays out a wide range of nuclear offences and persons are
subject to criminal, civil (property), administrative, and disciplinary liability for a violation of the
nuclear legislation. Legal entities that perform a nuclear energy activity (an “operator”), their
officials and other staff are liable for breaching nuclear safety rules and standards, using nuclear
equipment and materials without required permits, licences, etc.

Law of Ukraine “On Alternative Energy Sources” No. 555-IV as of 20 February 2003 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/555-15/ed20170611> accessed
31 March 2019 [in Ukrainian].
2380 Law of Ukraine “On Use of Nuclear Power and Radiation Safety” No. 39/95- as of 8 February 1995 (as
amended). [Online]. The Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/39/95%D0%B2%D1%80> accessed 31 March 2019 [in Ukrainian].
2381 Ibid.
2382 Law of Ukraine “On Licensing Activity in the area of Nuclear Energy Use” No. 1370-XIV as of 11 January 2000
(as
amended).
[Online].
The
Verkhovna
Rada
of
Ukraine.
Available
at:
<https://zakon2.rada.gov.ua/laws/show/1370-14> accessed 31 March 2019 [in Ukrainian].
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Under Ukrainian law, purchase, carriage, storage, and use of radioactive materials without the
required permits is a criminal offence. The gravity of such offence is even greater, when any
resulting accident has caused human deaths and large-scale property damage, or there was an intent
to cause the same.2383
In addition, legal entities that have caused damage while using nuclear energy can be brought to
civil (tort) liability. Unlike the general delict, nuclear energy operators’ liability arises without their
guilt, except in force majeure cases. At the same time, their liability is limited. In accordance with
p. 11 of the resolution of the Cabinet Ministers of Ukraine “On Mandatory Insurance of Civil
Liability for Nuclear Damage”, the operators must purchase liability insurance of at least UAH 150
million (UAH 5 million for nuclear research reactors).2384
It is worth mentioning that the Ukrainian legislation has many separate legal acts on particular
nuclear energy issues. For example, there are valid Ukrainian laws on licence activity in the area of
nuclear energy use, on radioactive waste management, on uranium extraction and processing, on
protecting humans from the influence of ionising radiation, on civil liability for nuclear damages,
etc.
Furthermore, legal acts devoted to the Chornobyl nuclear accident from a separate sub-branch of
the nuclear legislation.2385 2386 These laws are aimed at minimising the accident’s effect and renewing
polluted territories. In particular, foreign companies that carry out work to transform the
Chornobyl nuclear plant territories in an environmentally safe system are exempt from VAT and
corporate tax.2387 Additionally, it contains a list of social warranties (priority employment,
supplements to pensions, etc) for employees of the Chornobyl Nuclear Power Plant who were
dismissed because of the premature termination of its activities.
To summarise, Ukraine has sufficiently developed nuclear legislation that consists of a few dozen
laws and subordinate legal acts. There are strict conditions on the extraction and processing of
uranium materials, radioactive waste management, nuclear energy usage and other activities, whose
purpose is the protection of humans and the environment. Unfortunately, the area of liability is
less than perfect, since criminal and civil liabilities for nuclear offences are too light, especially for
gross negligence.

The Criminal Code of Ukraine as of 05 April 2001 (as amended). [Online]. The Verkhovna Rada of Ukraine.
Available at: <https://zakon.rada.gov.ua/laws/show/2341-14> accessed 31 March 2019 [in Ukrainian].
2384 Resolution “On Mandatory Insurance of Civil Liability for Nuclear Damage” No.953 as of 23 June 2003 (as
amended). [online]. The Cabinet of Ministers of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/9532003-%D0%BF> accessed 31 March 2019 [in Ukrainian].
2385 Law of Ukraine “On General Grounds of Further Exploitation and Termination of Exploitation of the Chornobyl
NPP and Transformation of its Destroyed Fourth Power Unit in Ecologically Safe System” No. 309-XIV as of 11
December 1998 (as amended). [Online]. The Verkhovna Rada of Ukraine. Available at:
<https://zakon.rada.gov.ua/laws/show/309-14> accessed 31 March 2019 [in Ukrainian].
2386 Law of Ukraine “On National Program of Termination of Exploitation of the Chornobyl NPP and
Transformation of the Object “Shelter” in an Ecologically Safe System” No. 886-VI as of 15 January 2009 (as
amended). [Online]. The Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/886-17>
accessed 31 March 2019 [in Ukrainian].
2387 The Tax Code of Ukraine as of 2 December 2010 (as amended). [Online]. The Verkhovna Rada of Ukraine.
Available at: <https://zakon.rada.gov.ua/laws/show/2755-17> accessed 31 March 2019 [in Ukrainian].
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6.4. Legislation establishing sanctions for environmental damage caused by energy
products
Pollution of the environment is the subject of particular attention. One of the problems that has
given impetus to the development of renewable energy is the necessity of reducing environmental
harm caused by traditional sources of energy. In addition to economic preferences, such as the
“green” tariff, Ukraine also introduced special legislation that serves as a legal mechanism for
reimbursement of environmental damage caused by energy products.
The general principle of compensation for environmental damage caused by energy products is
provided for in Article 50 of the Constitution of Ukraine, which states the following: “Everyone
has the right to an environment, which is safe for life and health, and compensation for damage
caused by violation of this right”.2388
Specific legislation should include the following regulatory acts:
) the Law of Ukraine “On Environmental Protection”;
) the Law of Ukraine “On Use of Nuclear Power and Radiation Safety”; and
) the Order of the Ministry of Environmental Protection of Ukraine “On Approval of the
Methodology for Calculating the Amount of Damage Caused by the State as a result of
Excessive Exhaust Pollutants in Atmospheric Air”.
The Law of Ukraine “On Environmental Protection” sets out the rules for compensating damage
caused by violations of the legislation on environmental protection. The rights of citizens, public
organisations and the competence of state bodies are laid down in its Articles 9, 202, 21. Meanwhile,
Article 68 of this law establishes that enterprises, institutions, organisations and citizens are obliged
to reimburse any damage they cause by violating the legislation on environmental protection
according to the procedure and the amounts set out by the legislation. Article 69 (1) of this law
establishes that the “damage caused as a result of violation of the legislation on environmental
protection shall be fully compensated”.2389
It should also be noted that the Order of the Ministry of Environmental Protection of Ukraine
provides the methodology for calculating the damage caused to the environment, calculation
methods, and formulas for emissions assessment.2390
Attention should also be drawn to the Law of Ukraine “On the Use of Nuclear Energy and
Radiation Safety”. This law establishes the rights of subjects to compensation for damage caused

2388 The Constitution of Ukraine dated 28 June 1996 (as amended). [Online]. The Verkhovna Rada of Ukraine.
Available at: <https://zakon.rada.gov.ua/laws/show/254¶/96-®¼> accessed 31 March 2019 [in Ukrainian].
2389 Law of Ukraine “On Environmental Protection” No. 1264-XII as of 1 July 1991 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/en/1264-12> accessed
31 March 2019 [in Ukrainian].
2390 Order “On Approval of the Methodology for Calculating the Amount of Damage Caused by the State as a result
of Excessive Exhaust Pollutants in Atmospheric Air” No. 639 as of 10 December 2008 (as amended). [Online]. The
Ministry of Environmental Protection of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/z004809?lang=en> accessed 31 March 2019 [in Ukrainian].
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by the negative influence of ionising radiation produced by nuclear energy and nuclear damage in
general.2391

6.5. Step-plan for RES power plants in Ukraine
The construction procedure for RES power plants may vary significantly depending on
complexity, which may be influenced by the power plant capacity. However, capacity should not
be considered as the sole component in the assessment of an object’s complexity, as potential
material damages and possible impact on human health are also taken into account.
In Ukraine, an object’s complexity is reflected in the notion “class of consequences”. A project
organisation may determine the class of consequences of a particular power plant while preparing
the project documentation.
Ukrainian legislation provides for the following classes of consequences:
) CC1 (insignificant class of consequences);
) CC2 (medium class of consequences); and
) CC3 (significant class of consequences).
The table below outlines the general step-plan for constructing RES power plants and selling
“green” electricity. Please note that not all tasks will be required for each project.2392
Competent
authority/
Task
Necessity
Period
contracting party (if
any)
registration is
usually carried
Arrangement of land
notary and state
in all cases
out immediately
use/ownership rights
registrar
after notarisation
of the agreement
Obtaining urban
10 business days
development
local council/ local
in all cases
after submission
conditions and
public administration
of documents
restrictions
Obtaining technical
10 business days
conditions
in all cases
local service providers after submission
(Tasks 2 and 3
of documents
Law of Ukraine “On Use of Nuclear Power and Radiation Safety” No. 39/95- as of 8 February 1995 (as
amended). [Online]. The Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/39/95%D0%B2%D1%80> accessed 31 March 2019 [in Ukrainian].
2392 Construction works are usually carried out by a professional construction company, which is required to have all
relevant licences/permits. In particular, if a construction object falls under CC2 or CC3 class of consequences, this
company must obtain the construction licence from the State Architectural and Construction Inspection. Additionally,
(a) if construction works are included on the list of high-hazard works and/or (b) if machines, mechanisms, equipment
to be used during construction works are included on the list of high-hazard machines, mechanisms or equipment, a
professional construction company must acquire a permit (a) for carrying out hazardous construction works and/or
(b) for using hazardous equipment. A local department of the State Labour Service of Ukraine issues both permits.
2391
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may be performed
simultaneously)
Preparing project
assignment
Preparing project
documentation

in all cases

project organisation

in all cases

project organisation

if construction object falls
under CC2 or CC3 class
Carrying out
of consequences (in
mandatory expert
certain circumstances, also
assessment of the
for construction objects
project documentation
of CC1 class of
consequences)

Carrying out
environmental impact
assessment

Submitting a
notification on
commencement of
preparatory works
Submitting a
notification on
commencement of
construction works

Obtaining
construction permit

expert organisation

to be agreed by
the parties
3 months or
more

30 calendar days

the Ministry of
if construction works are
Ecology and Natural
carried out in relation to:
Resources of Ukraine/
(a) river hydroelectricity
Oblast state
station irrespective of
administration/ Kyiv
capacity
or Sevastopol city
(b) pumped-storage
state administration/
hydroelectricity station
Executive Body of
(c) wind park, wind
Environmental and
electricity station with two
Natural Resource
or more turbines, or,
Affairs of the
alternatively, with turbines
Autonomous Republic
of 50 meters high or more
of Crimea

25 business days
as of the date of
public hearings
completion

the State Architectural
and Construction
Inspection

only submission
of a notification
is required

the State Architectural
and Construction
Inspection

only submission
of a notification
is required

the State Architectural
and Construction
Inspection

10 business days
after submission
of documents

in all cases
if construction object falls
under CC1 class of
consequences/ if works
are carried out in relation
to construction object
based on a building
passport
if construction object falls
under CC2 or CC3 class
of consequences
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Applying for
connection to the grid
(for more detailed
procedure, see
para 6.7.)

Submitting a
declaration of
readiness for
exploitation
Obtaining a certificate
for commissioning
constructed objects

858

in all cases

if construction object falls
under CC1 class of
consequences/ if works
are carried out in relation
to a construction object
based on a building
passport
if construction object falls
under CC2 or CC3 class
of consequences

Obtaining an
electricity generation
licence

if an installed capacity of
electricity generating
equipment amounts to
5 MW or more

Applying for the
“green” tariff

if a private enterprise uses
wind/solar electricity
generating installation
with an installed capacity
of 30 kWh or more

Applying for
membership in the
Wholesale Electricity
Market

if an electricity generation
licence has been received

Entering into a
contract of electricity
sale and purchase

if a private enterprise is a
member of the balancing
group of producers under
the “green” tariff

the Distribution
System Operator
(see para 6.7.)

technical
conditions and
the draft network
access agreement
are issued within
10 business days
or more as of the
date of the
application
registration

the State Architectural
and Construction
Inspection

declaration is
registered within
10 business days
as of the date of
its submission

the State Architectural
and Construction
Inspection
the National
Commission for
Regulation of the
Energy and Utilities
Sectors
the National
Commission for
Regulation of the
Energy and Utilities
Sectors
the Secretariat of the
Council of the
Wholesale Electricity
Market

10 business days
after submission
of an application

30 calendar days
after receiving all
necessary
information

state enterprise
“Energorynok”

more than 30
days

30 calendar days
after submission
of documents
30 calendar days
or more after
submission of
documents
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6.6. Constraints to PPAs and support to RES-electricity
Even though Ukraine has made significant steps to support RES-electricity, certain problems have
still not been resolved. Iryna Krymus, an expert at the Ukrainian Association of Renewable Energy,
draws attention to the obstacles that often arise while constructing RES projects. First, a local
power supply authority (oblenergo) may arbitrarily refuse to connect RES-electricity producers to
the nearest power grid, whereas the latter is unable to verify whether there were sufficient grounds
for such refusal due to limited access to the information administered by the oblenergo. The cost
of connection to the power grid is high if the distance from the RES is too long. Second, local
councils often block or delay the allocation of a land plot or a change in its intended purpose. As
a result, investors may face delays in construction works.2393
Most importantly, Iryna Krymus emphasises that failure to introduce the new renewables
generation support scheme,2394 as proposed in draft law No. 8449-°,2395 may stop the renewable
energy sector’s development already from 2020.2396
In addition, experts point out that Ukraine has not introduced the legislative framework to support
the development of energy accumulation systems. Under Ukrainian law, market members bear
financial liability for the energy imbalance, and therefore there is a pressing need for
commissioning such systems to minimise investors’ risks.2397 As the electricity production from
renewable energy increases, the national energy system will become less reliable due to its
dependence on the unstable and unpredictable solar and wind energy systems. As a result,
reservation will be necessary. In particular, nuclear power stations with a tariff of UAH 0.56 per
kWh will be out of action and the coal power stations will have to be kept in operation with a tariff
of UAH 2 per kWh. This will obviously lead to the increase of the tariff causing burdensome
effects on final consumers.
With regard to PPAs, the business community generally applauded Ukraine’s efforts to deal with
the problematic issues that often arose in this area. In October 2012, the National Commission
for the Regulation of Energy and Public Utilities Sectors of Ukraine (the “NEURC”) approved
the standard PPA between state enterprise “Energorynok” and a producer of electricity from

Krymus I, “Four Challenges to The Renewable Energy in Ukraine” (mbiz.censor.net.ua, 2019)
<https://mbiz.censor.net.ua/columns/3074733/chotiri_vikliki_rozvitku_vdnovlyuvano_energetiki_v_ukran>
accessed 7 April 2019 [in Ukrainian].
2394 Pogrebna A et al, “Ukraine: Proposal for the New Renewables Generation Support Scheme” (cms-lawnow.com,
2019)
<https://www.cms-lawnow.com/ealerts/2018/06/ukraine-proposal-for-the-new-renewables-generationsupport-scheme?cc_lang=en> accessed 7 April 2019.
2395 Draft Law “On Introduction of Certain Changes to Laws of Ukraine regarding Ensuring Competitive Conditions
for Generation of Electricity from Alternative Energy Sources” No. 8449-° dated 5 December 2018. [Online]. The
Verkhovna Rada of Ukraine. Available at: <http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=65076>
accessed 31 March 2019 [in Ukrainian].
2396 Krymus I, “Four Challenges to the Renewable Energy in Ukraine” (mbiz.censor.net.ua, 2019)
<https://mbiz.censor.net.ua/columns/3074733/chotiri_vikliki_rozvitku_vdnovlyuvano_energetiki_v_ukran>
accessed 7 April 2019 [in Ukrainian].
2397 Katser Y, “How to Ensure the Stable Functioning of Ukraine’s Energy System” (www.epravda.com.ua, 2019)
<https://www.epravda.com.ua/columns/2019/04/2/646599/> accessed 7 April 2019 [in Ukrainian].
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renewable energy sources.2398 However, the standard agreement had been amended several times
to meet the requirements of market members.
On 14 September 2017, the NEURC introduced the most significant amendments to the standard
Power Purchase Agreement providing for the following:
) pre-PPA: the PPA may be executed before the power plant is effectively operational, the
power generation licence is obtained, and the “green” tariff is set;
) long-term: the PPA may be concluded for the entire duration of the “green” tariff
support scheme, i.e. until 1 January 2030;
) force-majeure: the list of the force majeure events was extended;
) arbitration: the PPA allows the parties to choose the international arbitration court in
Paris and the ICC Rules of Arbitration as an alternative to Ukrainian courts;
) mediation: the PPA parties may also apply to the Dispute Resolution and Negotiation
Centre of the Energy Community Secretariat to mediate their disputes; and
) step-in rights: the PPA also provides for step-in rights in favour of creditors.2399
Hence, the business community currently see no significant constraints on PPAs. At the same
time, it should be noted that the PPA is not flexible due to its standard form, and state enterprise
“Energorynok” is reluctant to introduce any amendments to it, which is likely to have a dissuasive
effect on potential investors.

6.7. Network access agreement and connection to the grid
The Ukrainian legislation establishes the rules for network access agreements. To obtain network
access, an applicant usually enters into a contract with a distribution system operator (a “DSO”),
i.e. an oblenergo or other enterprise included on the list of DSOs published on the official website
of the National Commission for Regulation of the Energy Sector (the “NEURC”).2400 However,
in certain circumstances, especially when the capacity of an electric station exceeds 20 MW, the
agreement may be concluded between the applicant and state enterprise “Ukrenergo”; but this
should be considered as an exceptional practice.
In para 4.1.2. of its Resolution No. 310 dated 14 March 2018 (“Resolution No. 310”), the NEURC
prohibits DSOs from denying access to the grid under condition that applicants fulfil the
procedural requirements.2401 According to para 4.1.2. of Resolution No. 310, access to the grid is
Resolution “On Approval of the Standard Agreements to be Concluded with Business Entities that Produce
Electricity Using Renewable Energy Sources” No. 1314 dated 11 October 2012 (as amended). [Online]. The National
Commission for Regulation of the Energy Sector. Available at: <https://zakon.rada.gov.ua/rada/show/v131486212> accessed 31 March 2019 [in Ukrainian].
2399 Radchenko V et al, “Ukraine: Improving the Standard Power Purchase Agreements to Boost Financing of
Renewable Energy Projects” (cms-lawnow.com, 2019) <https://www.cms-lawnow.com/ealerts/2017/09/ukraineimproving-the-standard-power-purchase-agreements-to-boost-financing-of-renewable-energy-projects>
accessed
7 April 2019.
2400 “The List of Gas Distribution System Operators and the Information Regarding the Publication of Fee Rates for
Non-standard Capacity Connection in 2019” (nerc.gov.ua, 2019) <http://www.nerc.gov.ua/?id=39465> accessed 12
April 2019.
2401 Resolution “On Approval of the Distribution Systems Code” No. 310 dated 14 March 2018. [Online]. The
National Commission for Regulation of the Energy and Utilities Sectors. Available at:
<https://zakon.rada.gov.ua/laws/show/v0310874-18> accessed 31 March 2019 [in Ukrainian].
2398

860

ELSA UKRAINE

provided based on the network access agreement.2402 There are standard and non-standard types
of connection to the grid. Pursuant to Article 1(88) of the Law of Ukraine “On the Electricity
Market”, the standard connection connects a power installation to the distribution system at a
distance not exceeding 300 meters in a straight line from the power supply to the point of
attachment.2403 At the same time, as set out in para 2.1. of Resolution No. 310, the non-standard
connection connects of a power installation to the grid, if the voltage level at the point of
connection and the power supply point do not coincide and/or if the numerical values for the
standard connection are exceeded.2404
According to Resolution No. 310, the procedure for standard and non-standard connection to the
grid administered by DSOs basically consist of the following steps:
) submitting the application and other documents to the DSO;
) determining the connection type;
) preparing the network access agreement and technical conditions;
) executing the network access agreement;
) registration of the executed network access agreement by the DSO;
) paying fees for the network connection;
) preparing the external power supply project by the DSO;
) submitting the project documentation to the DSO for confirmation of its compliance
with technical conditions;
) carrying out construction works from the power supply to the point of attachment by
the DSO;
) setting the metering unit(s) by the DSO or any other independent commercial accounting
services provider;
) operational voltage supply to the applicant’s point of attachment; and
) executing the network connection services act.2405

6.8. Preferred legal form of investment vehicle for RES
Ukrainian law provides that, inter alia, the following types of companies may be established:
) joint-stock company,
)
)
)
)

additional liability company,
limited liability company,
full liability company, and
limited partnership.

Ibid.
Law of Ukraine “On the Electricity Market” No. 2019-VIII as of 13 April 2017 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2019-19> accessed
31 March 2019 [in Ukrainian].
2404 Resolution “On Approval of the Distribution Systems Code” No. 310 dated 14 March 2018. [Online]. The
National Commission for Regulation of the Energy and Utilities Sectors. Available at:
<https://zakon.rada.gov.ua/laws/show/v0310874-18> accessed 31 March 2019 [in Ukrainian].
2405 ibid Clauses 4.2.3. and 4.3.3.
2402
2403
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However, a limited liability company is the most suitable for establishing a 100% subsidiary in
Ukraine. The main advantages are simple registration and corporate governance procedures. In
addition, it is common practice for foreign investors to establish a limited liability company to
implement RES construction projects in Ukraine.

6.9. Disputes before national courts
In the field of renewable energy, most cases are related to the “green” tariff. In accordance with
its Article 171, the Law of Ukraine “On Electricity Industry”2406 provided energy companies with
the right to obtain the “green” tariff – a fixed privileged price for selling electricity produced using
alternative energy sources. The rules provided that the “green” tariff is approved by the NEURC
and should be adjusted to Euro every month according to the official currency exchange rate.2407
However, the NEURC often fails to adjust the “green” tariff to Euro provoking companies to
bring lawsuits for damages. For example, a lot of relevant case law of the Higher Administrative
Court of Ukraine and the new Supreme Court2408 favours business entities.2409 Consequently, the
renewable energy business is currently at the peak of its profitability due to privileged energy prices
and satisfactory protection by the courts.
Another part of case law relates to disputes between business entities and tax authorities regarding
the environmental tax.2410 In particular, the State Fiscal Services of Ukraine frequently adopts
individual decisions on the increase to the environmental tax paid by taxpayers. Individual
decisions of this kind are relentlessly contested by business entities on the grounds of their
incompatibility with the law. In this respect, the courts are on the claimant’s side in most cases,
but there is a model decision adopted by the High Administrative Court of Ukraine in the case
PJC “Nikopol ferroalloy plant” v the State Fiscal Services of Ukraine [2016]
No. K/9991/38391/12. The court of cassation has declared that ferroalloy slag production cannot
be recognised as household waste in any case, and therefore the claimant’s tax obligations have
been increased.

Provisions of Article 171, as well as most of other provisions of the Law of Ukraine “On the Electricity Industry”,
are currently no longer in force.
2407 Law of Ukraine “On the Electricity Industry” No. 575/97- as of 16 October 1997. [Online]. The Verkhovna
Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/575/97-%D0%B2%D1%80> accessed
31 March 2019 [in Ukrainian].
2408 In the end of 2017 year the Supreme Court of Ukraine, the High Administrative, Commercial and Civil Courts of
Ukraine were changed with the new united Supreme Court as a part of the judicial reform.
2409 LLC “Dunabe SPS-1” v the National Energy and Utilities Regulatory Commission of Ukraine [2017]
Ò K/800/26268/16, LLC “Bioenergyproduct” v the National Energy and Utilities Regulatory Commission of
Ukraine [2017] Ò K/800/40836/15, LLC “Rendgy Bershad” and LLC “Green Agro Service” v the National Energy
and Utilities Regulatory Commission of Ukraine [2018] Ò 826/3295/15.
2410 Under Article 14 of the Tax Code of Ukraine ecological tax is the state obligatory tax that is charged for emission
of pollutions by the plants in the air, water and for storage of radioactive wastes.
2406
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7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Since 2009, the national government has been stimulating the operation and development of RES
in Ukraine, particularly by introducing the “green” tariff to the Ukrainian energy sector. The
“green” tariff in Ukraine is one of the highest in Europe at EUR 0.18 per kWh for solar power
and EUR 0.116 per kWh for wind power.2411
Moreover, for installations commissioned between 01.07.2015 and 31.12.2024 using equipment of
Ukrainian origin, there is an additional premium to the “green” tariff. For installations using at
least 30% of such equipment, the premium amounts to 5% of the tariff and for installation using
at least 50% of such equipment, 10%.2412
With the aim of enhancing RES, the Ukrainian government has launched the policy of RES
development accompanied a number of incentives to use it.
On 4 September 2018, the Ukrainian parliament passed the Law of Ukraine “On Amendments to
Certain Legislative Acts of Ukraine On the Investment Attractiveness of the Construction of
Renewable Energy Facilities”, which creates more opportunities to classify renewable energy
facilities as CC1 objects.2413 As mentioned in Section 6.5. above, an object’s complexity can be
classified in one of three classes of consequences, where CC1 (insignificant class of consequences)
provides for the simplest construction procedure. Compared to requirements that apply to other
classes of consequences, CC1 objects:
) are exempt from mandatory expert assessment of the project documentation;
) do not require construction permits and commissioning certificates, but follow simpler
procedures that only require submitting a notification; and
) are allowed to be constructed by contractors who do not have construction licences.2414
Additionally, on 10 December 2018, the Ukrainian President signed the Law of Ukraine “On
Amendment to the Tax Code and Certain Other Legal Acts of Ukraine in Relation to
Improvement of Management and Revision of Certain Taxes” introducing the following
amendments:
) expansion of the types of lands on which renewable power plants can be developed.
Besides the land designated as “land for energy”, the construction of renewable power

“The National Energy and Utilities Regulatory Commission of Ukraine Set the Green Tariffs for Private
Households” (uare.com.ua, 2019) <http://uare.com.ua/novyny/388-nkrekp-vstanovila-zeleni-tarifi-dlya-privatnikhdomogospodarstv.html> accessed 12 April 2019 [in Ukrainian].
2412 Law of Ukraine “On Alternative Energy Sources” No. 555-IV as of 20 February 2003 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/555-15/ed20170611> accessed
31 March 2019 [in Ukrainian].
2413 Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine On the Investment Attractiveness of
the Construction of Renewable Energy Facilities” No. 2517-VIII as of 4 September 2018 (as amended). [Online]. The
Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2517-viii> accessed
31 March 2019 [in Ukrainian].
2414 Pogrebna A et al, “Ukraine Simplifies Procedures for Developing Renewable Power Plants” (cms-lawnow.com,
2019) <http://www.cms-lawnow.com/ealerts/2018/09/ukraine-simplifies-procedures-for-developing-renewablepower-plants?cc_lang=en> accessed 12 April 2019.
2411
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plants on the land designated for industry, transport, telecommunications, energy,
defence and other designation will be also allowed;2415
) exemption from Ukrainian VAT for renewable power plant equipment imported under
the certain codes of the Ukrainian Classification of Goods of Foreign Economic Activity,
including wind power generation units, PV cells, modules and panels, light emitting
diodes, etc. The VAT except applies from 1 January 2019 until 31 December 2022.2416
As evident from the above, the Ukrainian government actively promotes a range of incentives
aimed at attracting national and foreign investors to RES projects. The adoption of the new
approaches to RES development is expected to increase the number of investments and strengthen
the operation of RES. The ongoing energy sector reform will definitely provide the business
community with new opportunities, as the main trend in the sector is to simplify procedures related
to the RES construction and exploitation. The next step should be to make the procedure for
connection to the nearest power grid more transparent.

Law of Ukraine “On Amendment to the Tax Code and Certain Other Legal Acts of Ukraine in Relation to
Improvement of Management and Revision of Certain Taxes” No. 2628-VIII as of 23 November 2018 (as amended).
[Online]. The Verkhovna Rada of Ukraine. Available at: <https://zakon.rada.gov.ua/laws/show/2628-19> accessed
on 31 March 2019 [in Ukrainian].
2416 Pogrebna A et al, “Ukraine Creates New Opportunities for Development of Renewable Power Plants” (cmslawnow.com,
2019)
<http://www.cms-lawnow.com/ealerts/2018/12/ukraine-creates-new-opportunities-fordevelopment-of-renewable-power-plants?cc_lang=en> accessed 10 April 2019.
2415
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1. Does your country have energy and/or environmental strategy policies?
The United Kingdom (‘UK’) Government has in recent years published several extensive policy
papers and strategic reports on the future of the energy sector and environmental protection.
Overall speaking, UK’s proactive attitude in devising comprehensive energy and environmental
strategy policies is recognised by the Climate Action Network, which ranks the UK third globally
for action on climate change.2417

1.1. Clean Growth Strategy
In October 2017, the UK launched ‘The Clean Growth Strategy’ as a continuation of the legal
obligation it assumed under the Climate Change Act 2008.2418 The most updated key policies and
proposals can be summarised as follows:
1)
Developing Green Finance capabilities through green mortgage and supporting clean
technology investment fund
2)
Developing measures to improve businesses’ energy productivity, by at least 20 % by
2030
3)
Accelerating the shift to low carbon transport
4)
Enhancing the benefits and value of natural resources through new waste strategy and
agricultural support systems
5)
Strengthening of role of offshore wind power in meeting emission reduction aims
The UK Government hopes to continue the progress in emissions reductions, as the UK has
outperformed the first carbon budget (2008 to 2012) by 1%.2419 The Clean Growth Strategy is
therefore a wide-ranging restatement of policy initiatives that covers every main source of carbon
emission. Nevertheless, in a recent independent report by the Committee on Climate Change,
concern is expressed as to a significant risk of under-delivery, and a need to close the caps to
meeting the carbon budgets from 2023 to 2032.2420 Hence, the ambitious proposals are met by
scepticisms on the prospect of successful delivery.
As mandated by the Climate Change Act 2008, the UK’s approach to reducing emissions has two
guiding objectives:

Climate Action Network (2017) Climate Change Performance Index Results 2017
<http://www.caneurope.org/docman/ climate-energy-targets/3015-climate-change-performance-index-2017/file>
accessed 22 February 2019.
2418 Department for Business, Energy & Industrial Strategy, ‘The Clean Growth Strategy: Leading the way to a low
carbon
future’
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700496/cle
an-growth-strategy-correction-april-2018.pdf> accessed 21 February 2019.
2419 Department of Energy & Climate Change, ‘Final statement for the first Carbon Budget period’
<https://www.gov.uk/government/statistics/final-statement-for-the-first-carbon-budget-period> accessed 23
February 2019.
2420Committee on Climate Change, ‘An independent assessment of the UK’s Clean Growth Strategy – from ambition
to action’ (January 2018) <https://www.theccc.org.uk/wp-content/uploads/2018/01/CCC-IndependentAssessment-of-UKs-Clean-Growth-Strategy-2018.pdf> accessed 23 February 2019, 9.
2417
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Meeting domestic commitments at the lowest possible net cost to UK taxpayers,
consumers and businesses; and


Maximising the social and economic benefits for the UK from this transition.
Through the Act, the UK has also become the first nation in the world to self-impose a legally
binding carbon reduction target.2421 The Climate Change Act 2008 is significant in a few aspects:2422
1.
First, it requires the UK to cut greenhouse gas emission by a minimum of 80% lower
than the 1990 level by 2050. This contrasts with many other developed countries where
the Kyoto commitments are not put on a domestic legal basis.
2.
It provides for the establishment of an independent Committee on Climate Change,
which provides advice and annual reports on emission cuts strategies.
3.
It commits the UK to legally-binding five-year carbon budgets with benchmarks for
evaluations.
Finally, these initiatives led to the creation of a new Department for Energy and Climate Change
in 2014 for strengthening institutional mechanisms to satisfy the UK's international environmental
obligations.

1.2. Gas Generation Strategy
Gas is a major source of energy in the UK. The Government foresees that it will continue to retain
a crucial role in the energy mix, being the dominant fuel in 2030.2423 However, in light of the
increasingly narrow profit margin in the gas generation sector, the industry finds it difficult to
attract investors to inject funds into further research and development.2424 The major initiatives
include:
1)
Encouraging investment;
2)
Strengthening carbon capture and storage; and
3)
Enhancing energy security with stable gas supply capacity

1.3. Coal strategies
In November 2017, Energy and Clean Growth Minister Claire Perry launched the Powering Past
Coal Alliance with Canada, calling for a global coalition to combat unabated coal power, as part of
a broad attempt to phase out coal.2425 The UK Government planned to phase out all unabated
coal-fired power stations by 2025.2426 In fact, under the Government's Electricity Market Reform,
since 2014, new unabated coal-fired power plants can no longer be constructed in the UK.

Climate Change Act 2008, s. 1.
Fankhauser, David Kennedy and Jim Skea, 'The UK’s carbon targets for 2020 and the role of the
Committee on Climate Change' <http://www.lse.ac.uk/GranthamInstitute/wp-content/uploads/2014/02/ukcarbon-targets-2020.pdf> accessed 23 February 2019.
2423 Gas Generation Strategy, 4.
2424 Gas Generation Strategy, 5.
2425 Claire Perry, '13 years since Kyoto and the UK is still leading the charge to a low carbon future' (Department for
Business, Energy & Industrial Strategy, 20 February 2018).
2426 <https://www.gov.uk/government/news/government-announces-plans-to-close-coal-power-stations-by-2025>
accessed 23 February 2019.
2421

2422Samuel
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1.4. Renewable energy initiatives
The Clean Growth Strategy sets out to dedicate more resources to the Department for
International Trade in order to promote the renewable energy landscape and developing renewable
energy supply chain.2427 In particular, the UK Government is a keen supporter for offshore wave
and tidal energy production. The UK Offshore Energy Strategic Environmental Assessment
ensured that appropriate measures are implemented that prevent adverse impacts on the marine
environment. This is supplemented by the UK Marine Energy Programme, which supported the
private sector in devising new wave and tidal energy devices at a commercial scale with research
grants.2428

1.5. Impact of leaving the European Union
With the UK’s imminent exit from the European Union, there are doubts as to the continuation
of initiatives such as the EU Emissions Trading System. The effects are, however, unlikely to be
drastic. First, the UK’s domestic emissions reduction requirements are more progressive than the
current EU requirements. It remains unclear whether the UK will engage in the EU Emissions
Trading System.2429 In addition, the regulatory standards for related industries, such as environment
and health and safety, has evolved and developed domestically.2430 Nevertheless, were there to be
a 'no-deal' Brexit, trading of energy production materials may be subjected to tariffs. The energy
sector might also be confronted with restricted mobility of labour.

2. Is your country an energy producing, consuming or transiting jurisdiction?
2.1. Changes in energy mix
Recently, there is a remarkable change towards greater adoption of renewable energy sources in
the UK. In 2016, 47% of the UK’s electricity supply came from low carbon sources. Regarding
the relative proportion of the main energy sources (as of Q3 2017):2431


Gas: 39.1%



Renewables: 30%



Nuclear energy: 24.4%



Oil: 3.6%


Coal: 2.9%
In terms of renewable energy, in 2017, bioenergy accounted for roughly two thirds of renewable
energy sources used, followed by wind power (21%), geothermal power (5.2%), and solar

Clean Growth Strategy (n ) 37,
European Clean Energy Association, ‘Position Paper Towards European industrial leadership in Ocean Energy in
2020’, 41.
2429 Clean Growth Strategy, (n ) 10.
2430 Julia Derrick, Justyna Bremen, Energy 2019: United Kingdom (Global Legal Insights, 2019).
2431 Department for Business, Energy & Industrial Strategy (BEIS) released a number of reports on the 22nd of
February detailing the energy production of 2017 Q3.
2427
2428
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(5.2%).2432In particular, solar power in the UK has also experienced significant growth, surging
from 20 GWh in 2009 to 10,420 GWh in 2016.2433 In 2007, the European Council delivered a
common strategy for energy security and climate change. It targeted at a 20% share for renewable
sources in the EU’s energy source. This was subsequently followed by a new Renewable Energy
Directive in 2009, which requires the UK to account for 15% of final energy consumption from
renewable sources by 2000.2434 Overall, it is estimated that the UK low carbon economy would see
an annual growth of 11% between 2015 and 2030.2435

2.2. Abandoning coal
Meanwhile, the use of coal for in an electricity generation has seen continued decline, with a drop
from 57,438,000 to 12,058,000 tonnes, during the period of 2006-2016. In 2017, only 6.7% of the
total electricity generation comes from coal.2436 This can in part be attributed EU standards such
as the Large Combustion Plant Directive and the Industrial Emissions Directive. This trend is a
clear demonstration of the Government’s plan to phase out all unabated coal-fired power stations
by 2025.2437

2.3. Consumption/emission pattern
In terms of total emissions, heating in buildings and industry constitutes the major category and
contributes to 32% of total UK emissions, followed by transport at 24%.2438 In terms of final
energy consumption, transportation constitutes the largest factor (40%) followed by the domestic
sector (28%).2439 Curiously, while the UK economy has seen positive growth in GDP since 2000,
total inland primary energy consumption is consistently decreasing in the same period,
accompanied also by a drop in electricity usage (with a 2% decrease in from 2016 to 2017).2440 This
trend is not consistent with other EU member states.

2.4. Import/Export pattern
The UK is currently a net importer of all main fuel types. In 2017, 36% of energy used in the UK
was imported.2441 A particularly notable feature is that because of surges in renewables and
indigenous oil and gas output and, the 2017 is markedly lower than the historic height in 2014,

UK Energy in Brief 2018 (n ), 31.
Clean Growth Strategy (n ), 36.
2434 UK Energy in Brief 2018 (n ), 34.
2435 Clean Growth Strategy (n ), 36.
2436 Ibid.
2437‘Government
announces
plans
to
close
coal
power
stations
by
2025’
<https://www.gov.uk/government/news/government-announces-plans-to-close-coal-power-stations-by-2025>
accessed 22 February 2019.
2438 Clean Growth Strategy (n ), 40.
2439 Department for Business, Energy & Industrial Strategy,‘Energy Consumption in the UK’ (July 2018).
2440 Camila Domonoske, ‘The U.K. Economy Is Growing — But Its Energy Use Is Shrinking (23 November 2018)
<https://www.npr.org/2018/11/23/663395064/the-u-k-economy-is-growing-but-its-energy-use-isshrinking?t=1550933466025> accessed 23 February 2019.
2441 UK Energy in Brief 2018 (n ), 11.
2432
2433
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when 47% of the energy was imported.2442 Overall, the UK had the seventh lowest level of import
dependency in the EU in 2016.2443In relation to the geographical source of import:2444


Crude oil: Norway remained the primary source of crude in 2017 at 48%. OPEC
countries are also gaining a larger share.



Gas: Norway again dominates and accounted for 75% of UK gas imports in 2017.

3. Is your country a party to any international energy treaties and any other
international arrangements that might have direct or indirect impact on the
domestic energy sector?
3.1. The Paris Climate Agreement 2015
The UK ratified the Paris climate agreement on 17 November 2016. In a nutshell, there are five
main areas of focus:2445
1)
Commitments to reduce greenhouse gas emission
2)
Agreement to keep global warming ‘significantly below’ 2 degrees Celsius
3)
‘Rachet and review’ to monitor progress and increase ambition
4)
Achieve net zero emissions in this century
5)
Promote climate finance: developed countries providing financial assistance to less
developed countries to develop low-carbon economies
Considering the United States’ withdrawal from the Agreement under President Donald Trump,
the United Kingdom is keen to assert a more dominant role in climate change leadership. In the
UK Government’s Clean Growth Strategy report, the UK is said to be ‘well placed to take
advantage of [the] economic opportunity’ since $13.5 trillion of public and private investment in
the global energy sector alone will be required between 2015 and 2030 for the signatories to meet
their mandated targets.2446

3.2. The Kyoto Protocol
The UK has also ratified the Kyoto Protocol. In response to her Kyoto commitments, in
December 2008, the Committee on Climate Change, established under the Climate Change Act
2008 recommends that by 2020 UK greenhouse gas emissions should come down by 42% as part
of the Kyoto commitments.2447 The reduction commitments are also given statutory basis through
the Climate Change Act 2008, under which section 1 provides:

UK Energy in Brief 2019 (n ), 11.
Eurostat 2016.
2444 UK Energy in Brief 2018’ (n ) 12.
2445 Energy & Climate Intelligence Unit, 'What does the Paris Agreement mean for the UK?' (29 January 2016)
<https://eciu.net/reports/2016/what-does-the-paris-agreement-mean-for-the-uk> accessed 22 February 2019.
2446 ‘Climate pledges for COP21 slow energy sector emissions growth dramatically’ (International Energy Agency,
2015) <https://www.iea.org/newsroom/news/2015/ october/climate-pledges-for-cop21-slow-energy-sectoremissions-growth-dramatically.html> accessed 21 February 2019.
2447 Samuel Fankhauser, David Kennedy and Jim Skea (N).
2442
2443
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‘It is the duty of the Secretary of State to ensure that the net UK carbon account for the year 2050
is at least 80% lower than the 1990 baseline.’

3.3. Energy Charter Treaty
The UK is a signatory to the Energy Charter Treaty since April 1998. It is an international
agreement that sets out a multilateral framework for cross-border cooperation in the energy
industry. The most significant effect of the treaty is that it subjects the UK to investor-state
arbitration procedures.2448 This is pertinent since questions of fair and equitable treatment for
existing non-renewable energy investments that are going to be phased out will arise. Other areas
regulated by the Energy Charter Treaty include:2449


Setting out the principles of the protection of foreign investments based on the extension
of national treatment, or most-favoured nation treatments; non-discriminatory
conditions for trade; and protection against key non-commercial risks



Promoting efficient use of energy



Subject the contracting states to bilateral non-binding consultation mechanism

3.4. European Union Emissions Trading System (‘EU ETS’)
The EU ETS is a cap-and-trade system for carbon emissions through auctions of emission
allowances. It constitutes over 75% of the global carbon credit trade.2450 The UK holds a proactive
role in developing this system, as the EU scheme was largely modelled upon the UK’s domestic
ETS. Under the Draft Withdrawal Agreement from the EU, the UK pledged to ‘continue to take
the necessary measures to meet its commitments under the Paris Climate Agreement’, including
‘implementation of a system of carbon pricing at least as effective as that currently in place under
EU law’.2451
In any event, the UK Government has promised to utilise carbon pricing as a tool to achieve
emissions reduction in its Clean Growth Strategy.2452

3.5. Emergency Oil Stock Requirement
The International Energy Agency (IEA), through their International Energy Programme (IEP),
imposes an obligation on Member States to maintain stocks of crude oil and/or petroleum
products. The rationale is to ensure that the Member States have the capacity to endure major

Stephen Jagusch QC, EpaminontasTriantafilou, 'Investment Treaty Arbitration' (Getting the Deal Through,
November 2018) <https://gettingthedealthrough.com/area/60/jurisdiction/22/investment-treaty-arbitration-2019united-kingdom/> accessed 22 February 2019.
2449 Energy Charter Secretariat, ‘The Energy Charter Treaty’ <https://energycharter.org/process/energy-chartertreaty-1994/energy-charter-treaty/> accessed 22 February 2019.
2450
European
Commission,
'The
EU
Emissions
Trading
System
(EU
ETS)'
<https://ec.europa.eu/clima/sites/clima/files/factsheet_ets_en.pdf>, accessed 22 February 2019.
2451 European Commission, ‘Draft Agreement on the withdrawal of the United Kingdom of Great Britain and
Northern Ireland from the European Union and the European Atomic Energy Community’, Part Two Article 2(4),
(5), 14 November 2018.
2452 Clean Growth Strategy, (n)45.
2448
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disruptions to the global oil market.2453 Similar requirements are set out in the European Union
Directive 2009/119/EC of 14 September 2009, in the UK’s capacity as a Member State. The UK
complied with these demands through issuing legally-binding directions to oil companies.

3.6. Aarhus Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters
The Aarhus Convention is described as a ‘proceduralisation of the environmental regulation’2454,
through allowing greater representation of the civil society in environmental issues. There is focus
on wide accessibility of environmental information.

3.7. The Montreal Protocol on Substances that deplete the Ozone Layer 1987 (with
the Kigali Amendments in 2016)
With regards to controlling the emission of hydrofluorocarbons (‘HFCs’), the UK has played an
instrumental role in pledging to phase down its use by 79% by 2030. The 2016 amended version
of the Montreal Protocol set out to deliver an 85% reduction in HFC towards a global phase
down.2455

4A. If your country is a Member State of the European Union, please provide
a concise analysis of the extent to which your country’s renewable energy and
environmental laws and regulations are compatible with EU law.
The UK is currently a member state of the European Union and has been since 1973 when it
joined the EEC. However, when the UK leaves the European Union on 29th March 2019, the
European Union (Withdrawal) Act 2018 will make sure that any existing EU law will stay written
into UK law and will help to make the country run smoother. This means that the UK should
continue to follow the precedent they’ve already set by continuing to abide by the EU’s 2009
Renewable Energy Directive2456 as they are already attempting to do.
The Directive, “sets a target for the UK to achieve 15% of its energy consumption from renewable
sources by 2020”2457 which initially seemed, “feasible through domestic action”2458 and so, the
following figures were set by the UK government in 2010. The UK planned to implement having
30% of their electricity needs come from renewable sources as well as 12% of their heat and 10%
of their transport by 2020.

2453 Department of Energy & Climate Change, ‘UK Emergency Oil Stocks: A guide to the measures the UK has
adopted to meet its international obligations to maintain emergency oil stocks’, August 2015.
2454 Lee, M; Abbot, C. "The usual suspects? Public participation under the Aarhus convention" (2003) Modern Law
Review. 66 (1), 80–108.
2455 Clean Growth Strategy (n ), 27.
2456 Directive 2009/28/EC.
2457 DECC, National Renewable Energy Action Plan, July 2010, p.5.
2458 Ibid.
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However, despite this, the House of Commons Energy and Climate Change Committee confirmed
in 2016 that, “on its current course, the UK will fail to achieve its 2020 renewable energy targets.
This would be an unacceptable outcome given the UK’s reputation for climate-change
leadership.”2459
This expected failure to meet the 2020 target is mainly due to the UK’s inability to meet the heat
target with E.ON, the Institution of Civil |Engineers and the Renewable Energy Association all
predicting the UK making 8-9% of their heat energy renewable.2460 Therefore, if the UK is unlikely
to meet its 2020 target, then it could be argued that their current energy legislation is not
compatible with EU law.
In terms of whether the UK is meeting its environmental law targets, the IEEP have previously
stated that, “on balance the UK has a reasonable record in comparison with other member
states.”2461 However, the House of Commons Environmental Audit Committee suggested in their
third 2015-2016 report that, “EU laws are addressed to member states. It is they who take the lead
in negotiating them and, in general, it is they who are responsible for determining the means
through which the objectives set out in them are to be achieved.” This suggests that for any lack
of follow through on the UK’s end can only be attributed to them and not to the EU. 2462
Indeed, this lack of follow through in regard to environmental law can be seen in the fact that the
UK government still hasn’t, “committed to replacing around a third of all environmental rules
governing air, water, chemicals and waste disposal that cannot be copied over into UK law from
the EU”2463, suggesting that environmental law is not the UK’s biggest concern and so it is unlikely
to be addressed as an issue until other, more pressing issues such as the freedom of movement
have been discussed, if at all.
Arguably, the UK’s 2008 Climate Change Act shows that the UK has in the past wanted to validate
EU law and even went so far as to suggest a 2050 target.2464

5. Has your country been involved in any international or regional energy or
environmental legal disputes?
The UK has not been involved in any international energy or environmental legal disputes.
However, it has been involved in a number of national environmental and energy cases such as,
Edison First Power Ltd v Secretary of State for the Environment, Transport and the Regions2465, where the
appellant had bought two power stations and was charged rates for using them as well as being
taxed for them twice, as he argued to the court. It was found that though the appellant was being
2nd Report - 2020 renewable heat and transport targets HC 173 | Published 09 September 2016.
Dunelm Energy (HAT0007); ICE (HAT0023), para 1.2; REA (HAT0053), para 6; E.ON (HAT0068), para 5.
2461 Written evidence submitted by the Institute for European Environmental Policy, AEP0053.
2462 House of Commons Environmental Audit Committee, EU and UK Environmental Policy Third Report of Session
2015–16, p.2.
2463 Gabbatiss Josh, Government’s ‘deeply worrying’ post-Brexit environment plans fail to replace one-third of EU
laws, MPs warn, The Independent, Tuesday 6 November 2018 01:03.
2464 Part 1, section 1.
2465 Also known as R. (on the application of Edison First Power Ltd) v Secretary of State for the Environment,
Transport and the Regions [2003] UKHL 20.
2459
2460
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taxed twice for the power stations, it was not found to be oppressive and so was allowed to
continue.
An energy case that also has environmental implications is R v Secretary of State for Trade and
Industry2466, which was concerning potential electromagnetic pollution from new cables being laid
by the National Grid Company. The appellants in this case failed as they couldn’t prove a causal
link between electromagnetic fields and leukaemia, specifically childhood leukaemia. This was an
opportunity for the UK to implement EU environmental policy, but that failed as Art. 1302467
didn’t require any member states to act when a causal link could not be established and there were
no EU Directives which would otherwise force the Secretary of State to act.2468
In terms of environmental law, a classic case is that of Rylands v Fletcher2469 where if there is a nonnatural use of land which is likely to damage the claimants land if it escapes or in some way, then
the defendant can be said to be a nuisance and have to pay compensation to the claimant for
damaging their land. This is often seen as one of the first cases that protect against environmental
damage.

6. Please give a full description of the main domestic energy and
environmental legislation in your country, including relevant case law if
available.
The UK Legal Framework related to energy and environmental protection is fundamentally based
on the 2008 Climate Change Act and on the 2009 EU Renewable Energy Directive (EU RED).
The 2008 Climate Change Act establishes a binding target of 80% reduction by 2050 of greenhouse
gas (GHG) emissions compared to the 1990 baseline.
The 2009 EU RED requires UK to have by 2020 15% of produced energy deriving from renewable
sources. It is then expected that the above target is achieved with 30% of electric power generation
coming from renewable sources.
In addition to the above, following the 1990 Environment Protection Act, UK Environmental
Legislation features a total of 268 Statutory Instruments dealing with the various sectors relevant
to environmental protection. Among these sectors are those of air pollution, water & sea pollution
and waste management.
The UK Legal System provides for several mechanisms to support the production of electric
energy from renewable sources namely Renewable Energy Systems Electricity (RES-E) and for a
separate treatment for the Non-RES-E producers. The main support mechanisms include:


Renewables Obligation. The Renewables Obligation (RO) order was introduced in
2002 to encourage the production of electricity from renewable sources by putting an
obligation on licensed electricity suppliers to source an increasing proportion of electricity
from renewable sources. The RO scheme envisages a percentage of the total production
which must be covered by renewable sources and a payment to a buy-out fund by those

Ex p. Duddridge[1995] 10 WLUK 71.
Treaty of Rome 1957.
2468Planning and Environmental Law Bulletin Case Comment Pollution, P.E.L.B. 1995, 5(6), 41-42.
2469Also known as: Fletcher v Rylands (1865-66) L.R. 1 Ex. 265.
2466
2467

890

ELSA UNITED KINGDOM

suppliers which fail to meet their obligation. Both the percentage and the bay-out price
are yearly updated, and the buy-out fund is distributed back as an incentive to the
suppliers which have met their obligation.


Feed-in Tariff (FiT).2470 The FiT scheme has been introduced between April 2010 and
April 2019 to promote the development of small scale (up to 5 MW) electric power
generation. The electricity exported to the grid by a RES-E producer is bought by a FiT
licensee, i.e. an electricity supplier, at rates fixed by the Feed-in Tariff Order (FTO)2012
and corrected yearly by the Gas and Electricity Markets Authority (Ofgem).



Contracts for Difference (CfDs).2471 CfDs are long-term contracts to provide stable and
predictable incentives for companies to invest in renewable energy (i.e. renewables and
carbon storage). They incentivise investment in renewable energy by providing
developers of projects with high upfront costs and long lifetimes with direct protection
from volatile wholesale prices, and they protect consumers from paying increased
support costs when electricity prices are high. A Contract for Difference (CfD) is a
private law contract between a RES-E generator and the CfD Counterparty – Low
Carbon Contracts Company (LCCC), wholly owned by the UK Government. The CfD
is based on a difference between the market price and an agreed “strike price”. Where a
“strike price” is higher than a market price, the CfD Counterparty must pay the RES-E
generator the difference between the “strike price” and the market price. Where market
price is higher than the “strike price”, RES-E generator must pay back the CfD
Counterparty the difference between the market price and the “strike price”. An operator
of eligible RES-E technology, willing to secure a Contract for Difference, has to take part
in an allocation round.



Tax Regulation Mechanism.2472 From April 2013, Carbon Price Floor was introduced
in Great Britain. The tax applies to fossil fuels used for electricity generation. A tax that
Renewable electricity is exempt from paying.
In Great Britain, eligible renewable energy plants must generally undergo an accreditation process,
which may differ according to plant size and energy source. Generators apply for accreditation for
a renewable generating station. Once the generating station has been accredited, generators (or
their agents) are issued Renewables Order Certificates (ROCs) based on the net renewable
electricity that is generated each month by the station. ROCs can then be sold directly or indirectly
to suppliers who will redeem them against their Renewables. The accreditation process is managed
by Ofgem which also administers the schemes and day-to-day functions on behalf of the Gas and
Electricity Markets Authority.
The Statutory Provisions that regulate the above schemes are the following:
OFGEM, “About the FIT Scheme” <https://www.ofgem.gov.uk/environmental-programmes/fit/about-fitscheme> accessed 14 April 2019.
2471 Department for Business, Energy & Industrial Strategy, “Policy Paper Contracts for Difference” (11 January 2019)
<https://www.gov.uk/government/publications/contracts-for-difference/contract-for-difference> accessed 11
April 2019.
2472
UK Parliament, “Carbon Price Floor (CPF) and the price support mechanism”,
<https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN05927> accessed 11 April 2019.
2470
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FTO 2012 (The Feed-in Tariffs Order 2012, No. 2782)



EA 1989 (The Electricity Act 1989, c.29)



FA 2000 (The Finance Act 2000, c.17)



EnA 2008 (The Energy Act 2008, c. 32)



EnA 2011 (The Energy Act 2011, c. 16)



EnA 2013 (The Energy Act 2013, c. 32)



EMR General Regulations 2014 (The Electricity Market Reform (General) Regulations
2014, No. 2013)



CfD Allocation Regulations 2014 (The Contract for Difference (Allocation) Regulations
2014, No. 2011)



CfD Counterparty Designation Order 2014 (The Contracts for Difference (Counterparty
Designation) Order 2014, No. 1709)



CfD Standard Terms and Conditions (CfD Standard Terms and Conditions, Version 2)



Final Allocation Framework 2014 (Contract for Difference: Final Allocation Framework
for the October 2014 Allocation Round)



CfD Definition of Eligible Generator Regulations 2014 (The Contracts for Difference
(Definition of Eligible Generator) Regulations 2014, No. 2010)



RO NI Closure Order 2016



RO NI Closure Order No.2 2016



Final Allocation Framework 2017 (Contract for Difference: Final Allocation Framework
for the Second Allocation Round).
The production of non-RES-E from the exploitation of Oil & Gas natural resources is governed
by The Petroleum Act 1998 (the Petroleum Act). The Petroleum Act establishes the regulatory
regime applying to oil and gas exploration and production in the UK. The Petroleum Act defines
the Oil & Gas Authority (OGA) as the authority to grant licenses for exploration and production.
The Petroleum Act is supplemented by the Energy Act 2016, the Infrastructure Act 2015 and
various environmental and health and safety legislative provisions. All regulatory powers for the
oil and gas industry, apart from those concerned with the environment, are with the OGA.
Regarding the nuclear power generation for electricity production the primary nuclear legislation
includes:


2000 Nuclear Safeguards Act



1995 Atomic Energy Authority Act



1993 Radioactive Substances Act



1974 Health and Safety at Work etc. Act


1965 Nuclear Installation Act
The Office for Nuclear Regulation (ONR)2473 independently regulates safety and security at the
licensed nuclear sites in the UK. These include the existing fleet of operating reactors, fuel cycle
2473 Office of Nuclear Regulation in the UK, “A guide to Nuclear Regulation in the UK” (2016)
<http://www.onr.org.uk/documents/a-guide-to-nuclear-regulation-in-the-uk.pdf> accessed 11 April 2019.
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facilities, waste management and decommissioning sites and the defence nuclear sector. In
addition, ONR regulate the design and construction of new nuclear facilities and the transport of
nuclear and radioactive materials and work with the international inspectorates to ensure that
safeguards obligations for the UK are met.
From the environmental protection stand point, industrial activities are regulated under the
Environmental Permitting (EP) regime. It includes the integrated pollution prevention and control
(IPPC) regime and implementation in England and Wales of the Industrial Emissions Directive
2010 (Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on
industrial emissions (integrated pollution prevention and control)).

7. Has your country adopted any policy or legislation to promote and protect
renewable energy infrastructures and production?
Further to the Regulatory Provisions described in Section 6, the National Renewable Energy
Action Plan for the United Kingdom has been set based on Article 4 of the Renewable EU Energy
Directive 2009/28/EC.
This Plan includes several initiatives and measures to support the development and consumption
of energy from renewable sources.
The main initiatives as laid out in the National Renewable Energy Action Plan are reported in the
table below.2474
Name &
Type of
reference of the
measure
measure

Expected
Result

Targeted
Existing
group and or
or
activity
Planned
Individuals,
communities
and
businesses
Planned
generating
renewable
heat at all
scales.

Renewable
Heat Incentive Financial
(RHI)

A
significant
increase
in
renewable heat
generation from
a range of
technologies to
12%

European
Investment
Bank (EIB)

EIB will provide
up to £700 Onshore
million towards developers
bringing
forward

Financial

Start & end dates

Proposed to be
introduced in April
2011 subject to
Ministerial decision.

Existing

2474 National Renewable Energy Action Plan for the United Kingdom Article 4 of the Renewable Energy Directive
2009/28/EC.
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onshore wind
projects up to
the value of
£1.4bn over the
next three years
Green
Investment
Bank

894

Financial

To
determined

be

Developers of
To
be
renewable
To be determined
determined
generation

Biogas
feasibility study
Soft/
&
Financial
demonstration
projects

Grant support
to
construct
new
composting and
Investors, end
anaerobic
Planned
users.
digestion
facilities
to
process
food
waste.

Bioenergy
Infrastructure
Scheme

Financial

Assist
the
development of
the supply chain
required
to
harvest, process,
store and supply
biomass to heat,
combined heat
and power, and
electricity endusers.

Small
or
mediumsized
producers of
biomass
in Existing
England
supplying
end-users in
Great Britain.

Started 2004. Round
3 of the scheme
closed
to
applications
in
February 2010.

Bioenergy
Capital Grants Financial
Scheme

Promoting
efficient use of
biomass
for
energy
by
awarding capital
grants toward
the cost of

Businesses,
organisations
and charities
in
the Existing
commercial,
industrial and
community

Started 2002. Round
6
closed
to
applications in April
2010.

Proposed to be
introduced in 201011 period subject to
Ministerial decision

ELSA UNITED KINGDOM

equipment.

sectors that
are
considering
investing in
biomassfuelled heat
and/or
combined
heat
and
power
projects,
including
anaerobic
digestion

Renewable
Increase the
Transport Fuel
proportion of
Regulatory
Obligation
renewable fuel
(RTFO)
in road fuel

Green Bus
Fund

Duty
differential on
fuel
produced from
Used Cooking
Oil
Research on
Indirect Land
Use Change
(ILUC) &
sustainability
Biofuel

Financial

Increased
capacity in
vehicle pool

Behavioural
change to
Financial

increase the
uptake of
biofuels.

Fuel suppliers Existing

15/04/08 –
ongoing

Investors, end
Existing
users,

Nov 2009 to Mar
2012

Investors, end
Existing
users

April 2010 to
March 2012

Soft

Behavioural
Investors, end
change to
understand the users, public Existing
impacts of
administration
biomass use.

Oct 2009 to Mar
2011

Soft

Behavioural

Investors, end Existing

Feb 2010 to Nov
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deployment
strategic review
(Modes,
infrastructure
and economic
analysis)
Development of
advanced
Soft /
biofuels
Financial
(Carbon Trust
Grants)
Research on
impacts of
biofuel use (air
quality, fuel
Soft
consumption,
vehicle

change

users, public
administration

2010

Behavioural
change
/Installed
capacity

Investors, end
Existing
users

April 2009 to Mar
2011

Behavioural
Change

Investors,
industry, end Existing
users

April 2007 to June
2010

performance)
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Large
renewables
projects
(Nationally
Significant
National
Infrastructure
Planning Policy Regulatory Projects as
Statements
defined in
Planning Act
08) will benefit
from a clear
statement of
national policy.

Decision
making body
for major
projects
Also relevant
to local
Existing
planning
authorities
and the
Marine
Management
Organization

New Planning
regime commenced
March 2010

Planning Policy
Planning Policy
Statements,
Regulatory Statements set
including
out the
Planning Policy
Government’s

Local
planning
authorities

PPS 1 Supplement
was published in
December 2007

Developers

Existing

PPS 22 was

ELSA UNITED KINGDOM

Statement 1
supplement:
planning for
climate change
(PPS1); and
Planning Policy
Statement 22 on
renewable
energy
(PPS22)

Zero Carbon
Homes

planning
for smaller
policies, which projects
local authorities
and developers
are expected to
take into
account in plan
making or
preparing and
determining
planning
applications.
All new homes
in England to
be zero carbon
from 2016 – to Development Planned
Regulatory stimulate
of new
(under
greater uptake housing
review)
of on-site
renewables
(under review)

Ambition
(under review)
for all new nondomestic
buildings in
England to be
Zero Carbon
zero carbon
Non- domestic Regulatory from 2019
buildings
(2018 for public
sector
buildings) – to
stimulate
greater uptake
of on-site
renewables.

Development
Planned
of non(under
domestic
review)
buildings.

published in August
2004

To come into effect
(subject to review)
from 2016

To come into effect
(subject to review)
from 2018-2019
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Individuals can
apply for up to

898

£2,500 per
property and
Charities,
Schools
communities
and not for
profit
Public
organisations
up to £200,000
per project
towards the
cost of
microgeneration
technologies. It
has supported
over 19,600
projects to date.

Low Carbon
Buildings
Programme

Financial

Building
Regulations

Progressive
reduction in
overall energy
demand/carbon
emissions of
Regulatory buildings –
likely to
stimulate
greater uptake
of on-site
renewables.

All builders of
new homes
and nondomestic
buildings and Existing
people
and
carrying out planned
work to
existing
homes and
buildings.

Technology
development facilities

Develop open
access test
facilities for
Innovation offshore wind
components
and test sites
for prototype

Industry

Existing

Planned

April 2006 Spring 2010

Ongoing

New approved
documents and
guidance documents
were published in
April 2010

Announced 2009
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turbines(£30m)

Information/Ad
Soft
campaigns

Motivating the
public to act on
Existing
climate change Public
and
through take up consciousness
planned
of renewable
energy

Ongoing
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