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FOREWORD

|. What is ELSA?

ELSA is a non-political, non-governmental, non-profit making, independent organisation which is run
by and for students. ELSA has 43 member and observer countries with more than 250 Local Groups
and 42,000 students. It was founded in 1981 by 5 law students from Poland, Austria, West Germany
and Hungary. Since then ELSA has aimed to unite students from all around Europe, to provide a
channel for the exchange of ideas and opportunities for law students and young lawyers to become
internationally minded and professionally skilled. Our focus is to encourage individuals to act for the
good of society in order to realize our vision; “A just world in which there is respect for human dignity and

cultural diversity”. You can find more information on www.elsa.org and legalresearch.elsa.org.

ll. What is the Legal Research Group on Social Rights?

The International Legal Research Group on Social Rights is a cooperation between ELSA and the
Council of Europe. The Department of the European Social Charter provided ELSA with the task of
assessing what was the impact of austerity measures on fundamental rights among their State-
members. To achieve this goal 28' National Legal Research Groups were formed within our network.
This was a tremendous task considering the number of the countries and differences and scope of
protection between each legal system. Therefore the legal assessment mainly covered the situation of
vulnerable groups and the rights of the European Social Charter most affected by the ongoing
economic crisis. Thus, each national research group strived to provide the general legal framework
and analysed the impact that austerity measures, if any, have had on the right to fair remuneration
(Article 4), the right to organise (Article 5), the right to bargain collectively (Article 6), the right to
social and medical assistance (Article 13), the right of persons with disabilities to independence, social
integration and participation in the life of the community (Article 15), the right of children and young

persons to social, legal and economic protection (Article 17) while also analysing youth

! Albania, Armenia, Austria, Azerbaijan, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Finland, France, Georgia,
Germany, Greece, Hungary, Italy, Latvia, Malta, Norway, Poland, Portugal, Romania, Russian Federation, Slovak Republic,
Slovenia, Spain, The Netherlands, Ukraine, United Kingdom.
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unemployment, and finally, the right to protection against poverty and social exclusion (Article 30)

up to July 2015.

I1l. What is the Concluding Report?

The Legal Research Group on Social Rights concluded with a 1577 page report.” Its goal was to assess
the effects of austerity measures on social rights in Europe. The research considered the social rights
of the European Social Charter perceived to have been most affected by austerity measures and payed
close attention to the situation of vulnerable groups. Each ELSA country report covered some of the
main challenges that the participating countries are facing since the financial crisis started in 2008.
Some infringements of the European Social Charter have been found to be connected to austerity
measures, while others have been linked to State inaction to provide proper minimum standards of
protection. Amidst these different scenarios, and considering that not all Member States have been
found to have adopted austerity measures, it was deemed necessary to give a closer look and
comparatively analyse each ELSA country report, highlight their main findings, ascertain how each
region in Europe has been affected by the financial crisis and how the European Social Charter and

its collective complaint procedure has contributed to alleviating the effects of austerity measures.

2 Cutrrently available on the Council of Europe’s website for the European Social Charter at:

http://www.coe.int/T/DGHIL/Monitoring/SocialCharter/TLRG Social Rights Final Report EN.pdf
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1. Introduction

Before embarking on the task to highlight and comparatively analyse the main findings of ELSA’s
report, in cooperation with the Council of Europe’s Department of the European Social Charter, on
how social rights have been affected by austerity measures during the financial crisis that began in
2008, some notes have to be provided. This report is organised in 6 sections: Labour Rights, Social
Protection, Social Exclusion, Persons with Disabilities Rights, Children and Young Persons Rights
and Youth Unemployment and the Collective Complaints System. Each section will start by framing
the issues identified in each ELSA country report under the corresponding European Social Charter
provisions and case-law, then analyse the information provided and confront it with Council of
Europe’s and other international reports, thereupon highlighting and identifying breaches of the
European Social Charter and finally conclude by analysing how social rights in each Member State in

each region of Europe were affected differently by the financial crisis.
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2. Labour Rights

With a view to ensuring the effective exercise of the right to work, the Charter requires State Parties
to take both legal and practical action so as to achieve and maintain a high but stable level of full
employment in their domestic legal orders. However, the economic crisis, which has been
predominant in Europe since 2008, has had a heterogeneous impact on labour relations within the
domestic legal orders of the various European states, in respect of individual contracts, as well as
social dialogue and collective bargaining. The main findings of the ELSA Legal Research Group on

Social Rights (hereinafter, ‘the Report’) on this topic, may be summarised as follows.
The Right to Fair Remuneration (Article 4)

A. The right to fair remuneration (Article 4 {1 ESC)

In accordance with Article 4 of the revised version of the European Social Charter (ESC), State Parties
undertake the obligation to ensure the effective exercise of the right to a fair remuneration; to that
effect, workers have the right to a fair remuneration. This remuneration can provide them and their
families a decent standard of living. To be considered ‘fair’ within the meaning of Article 4 {1, the net
wage (7e. the remuneration provided by the employer in money or in kind, calculated after deduction
of taxes and social security contributions) must be above the poverty line in the country, namely 50%
of the national average wage. In any case, the net wage must not fall too far short of the national
average wage, the minimum threshold being 60%.”> When a national minimum wage exists, its net
value is used as a basis for comparison with the net average wage. The yardstick for comparison is
otherwise provided by the minimum wage determined by collective agreement or the lowest wage
actually paid.* However, a net wage which falls below the 60% threshold is not automatically
considered unfair within the meaning of the Charter: if the wage lies between 50% - 60%, the state

has to demonstrate that the said wage is sufficient for a decent standard of living, ¢ by providing

3 European Committee of Social Rights, ‘Conclusions XI1-2, Statement of Interpretation on Article 4§1°, 1998,
<http://hudoc.esc.coc.int/eng?i=XIV-2 Ob V1-6/Ob/EN>, accessed 31 October 2015, 50-52.

4 Buropean Committee of Social Rights, ‘Conclusions X1'1-2 (Denmark),
<https://www.coe.int/t/dghl/monitoring/socialcharter /conclusions/State/DenmarkXVI2 en.pdf>, accessed 30
October 2015 [English], 203.
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detailed information on the cost of living.” However, a net wage which is less than 50% of the net

national average wage will be deemed to be unfair in breach of Article 4 §1.

Turning to the situation on the ground, preliminary observation findings indicate that the economic
crisis has had an uneven impact on the respect of labour rights in the various States across Europe.
Despite the fact that several states, such as Finland, Malta, Norway and the Netherlands provide
adequate measures of protection with regards to fair remuneration and a decent standard of living, the
Report identifies multiple breaches of Article 4 {1 ESC in various State Parties to the European Social
Charter. State Parties which have adopted heavy austerity measures in conformity with the
Memoranda of Understanding (MoU), reflect a serious decline in the level of protection of the right

to a fair remuneration, in the sense of Article 4 of the ESC.

For example, in an effort to reduce labour costs, Greece passed a series of laws imposing direct cuts
in wages, amounting to a 15% reduction on wages in the public sector. The general minimum wage
was further reduced by 22% (EUR 476) for workers older than 25 years old and by 32% (EUR 426.64)
for younger workers. This gave rise to a new social phenomenon: the ‘working poor’.® In complaint
no. 66/2011, the Committee concluded that by establishing sub-minimum wages for young people,
Greece violated Article 4 {1 ESC in light of the non-discrimination principle, to the effect that the
lowering by 32% of the minimum wage of young people fell inadmissibly under the poverty level.”
What is more, the minimum wage for workers over 25 years old has been found to violate Article 4
§1 ESC, to the extent that it is not sufficient to ensure a decent standard of living.® Similarly in Cyprus,
the hair-cut of the bank deposits in 2013 led many Cypriots to the brink of poverty; thenceforth, the
minimum net wage was set to EUR 870, impoverishing large segments of the working population,
whereas the law did not even provide sufficient guarantees to prevent workers from waiving their

right to limitation of deduction from wages.’ In view of the economic deadlock, young people often

5 European Committee of Social nghts ‘Conclusions 2003. (mee) 2003

2015, 120

¢ European Law Students’ Association and Council of Europe, Austerity Measures and their Implications: The Role of the European

Social Charter in Maintaining Minimum Social Standards in Countries Undergoing Austerity Measures (Council of Europe 2015)

[hereinafter, ‘Final Report’], 655-656.

7 General Federation of employees of the National Electric Power Corporation (GENOP-DEI) and Confederation of Greek Civil Servants’

Trade Unions (ADEDY) v. Greece Complaint No. 66/2011 (ECSR, 23 May 2012) 7.

8 European Committee of Social Rights, ‘Conclusions XX-3 (2014), (Greece)’ 2014
www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/ Greece XX3en.pdf>, accessed 30 October

2015, 12.

° European Committee of Social Rights, ‘Conclusions 2014, (Cyprus),” 2014,

7



elsa

The European Law Students’ Association

accept working at even lower salaries, or as unpaid interns, on the pretext that these workers lack

previous working expetience."

Following the adoption of the MoU in Portugal, the nominal monthly minimum wage was frozen for
four years during the Adjustment Programme, at the lowest value compared with the Member States.
As of 2014, the national minimum salary is set to EUR 505, whereas the ECSR found that the
minimum wage for private sector workers did not ensure a decent standard of living, violating Article
4 §1 of ESC." By the same token, following the Memorandum of Cooperation, Slovakia applied
serious austerity measures on the wages of public administration employees, to the effect that
nowadays many categories receive sub-minimal wages, ze. lower than EUR 380 (ze. minimal wage in
2015); as a result, the ECSR concluded in 2014 that the minimum wage in Slovakia does not ensure a
decent standard of living."” In the same line, Slovenia has applied substantial cost-cutting measures
targeted at public servants’ salaries (which were progressively reduced by 8%) and other work-related
benefits, thus jeopardising the safeguards of Article 4 § 1."” In examining the situation in Albania, the
ECSR took note of the fact that in 2007 the net minimum wage amounted to 11,932 lek (EUR 86)
compared to the net average wage of 26,595 lek (EUR191) — namely, 45% of the average wage falling
short of the 60% minimum threshold — and thus concluded that the minimum remuneration was
manifestly unfair within the meaning of Article 4 § 1."* In Poland, as of 2015, the minimum wage is
set to EUR 438 for full-time monthly work. This stands at 44% of the average wage, which is set at
EUR 945. Therefore it falls short of the 60% threshold set by the ECSR, in breach of Article 4 §1
ESC."” In Bulgaria, the minimum wage is insufficient for the needs of a person (in view of the rise of

the cost of living), contrary to Article 4 §1."° Besides, although Armenia has submitted a reservation

<http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/Cyprus2014 en.pdf>, accessed 31 October
2015, 12 (albeit no breach of Article 4 {1 ESC was identified therein).

10 Final Report, 386.

1 European Commlttee of Social nghts ‘Conclusions 2014, (Paﬁuga/) 2014,

October 2015, 29-31.
12 European Cornrmttee of Social R1ghts ‘Com/mzom 2014, (. ?/om/é quub/zf) 2014,

October 2015. Final Report, 1203.
13 Final Report, 1261.
4 European Committee of Social Rights, ‘Conclusions 2010, (Albania),’ 2010,

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/ Albania2010 en.pdf>, accessed 31 October
2015, 9.

15 Final Repott, 1036.
16 Thid, 282.


http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/Prep/Portugal2014_en.pdf
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/SlovakRepublic2014_en.pdf
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on Article 4 {1 ESC, it is noteworthy that the minimum monthly wage is equal to AMD 50,000 (EUR

95), which raises serious issues on the substantial respect of the standards of a decent living."’

Another worrisome trend that may be inferred from the main findings of the Report, is the increasing
rate of income inequality across Europe between the poorest and richest segments of the population.
The OECD warns that the economic crisis leads to a marked rise in income poverty, especially when
comparing pre- and post-crisis incomes: income inequality has reached record highs in the post-crisis
era, to the effect that the richest 10% of the population today has almost 10 times the income of the
poorest 10%."® The highest rates are in Turkey, Greece, Spain, Italy, the United Kingdom and Estonia
(which are above the OECD average) and consequently in France, Ireland, Poland, Hungary, Austria,
the Netherlands, Germany, Sweden, Norway and Belgium (which are below average)."” The declines
were particularly striking in countries most severely hit by the crisis: in Greece, the average household
lost over 8% of its real net annual income and in Spain, Ireland and Iceland, average annual losses
exceeded 3.5%.” Nonetheless, recent statistical data of the European Parliament identifies an increase
in the annual and monthly income in all EU member states,” even in those which held a positive
growth rate during the crisis. For example, the Report highlights that in Germany, the low-wage sector
is growing constantly, giving rise to new forms of marginal and part time employment, such as mini-
jobs and midi-jobs.” In this connection, the ECSR has recently concluded that the lowest wage paid
in Germany does not secure a decent standard of living,” whereas Austtia has not established that the

lowest wage is sufficient to ensure a decent standard of living.**

7 1bid, 71-72.

18 OECD, Forum 2015 Income Inequality in Figures, 2015, <http://www.oecd.org/forum/issues/oecd-forum-2015-income-
inequality-in-figures.html> accessed 31 October 2015. Cingano, Fedetico, Trends in Income Inequality and ifs Impact on Economic
Growth, OECD Social, Employment and Migration Working Papers, 2014, No. 163, OECD Publishing,
<oecd.org/els/soc/trends-in-income-inequality-and-its-impact-on-economic-growth-SEM-WP163.pdf> accessed 31
October 2015, 8-10.

19 OECD (2015), In It Together: Why Less Inequality Benefits All, OECD Publishing, Paris,
<http://dx.doi.org/10.1787/9789264235120-en> accessed 31 October 2015, 56.
20 Ibid, 24.
2 Directorate General for Internal Policies, Policy Department A, Economic and Scientific Policy, Wage and Income
Inequality in the Enropean Union, European Parliament, 2015,
<europarl.europa.cu/document/activities/cont/201107/20110718 AT'T24284 /20110718 ATT24284FEN.pdf>, accessed
31 October 2015, 42-44.

22 Final Report, 611-612. Kai Daniel Schmid, Ulrike Stein, Explaining Rising Income Inequality in Germany, 1991-2010, Institut
fir Makro6konomie und Konjunkturforschung, 2013,

<http://www.boeckler.de/pdf/p imk study 32 2013.pdf>, accessed 31 October 2015, 37-38.

2 European Committee of Social Rights, ‘Conclusions XX-3 (2014), (Germany),” 2015,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/GermanyXX3 en.pdf, accessed 31

October 2015.

24 European Committee of Social Rights, ‘Conclusions 2014, (Austria),” 2014,
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Throughout the economic crisis, the ECtHR has adopted a more reserved approach. According to its
case law, human rights are in interrelated and interdependent, in the sense that there is no watertight
division between civil and political rights on one hand and social and economic rights on the other.
As a result, it is possible to interpret the ECHR in the light of the ESC.*® However, a complaint relying
solely on a right belonging to the realm of socio-economic rights, will usually be rejected as
incompatible ratione materiae or manifestly ill-founded.” In respect of the right to a fair remuneration,
the Court has stressed that the right to property does not guarantee, as such, any right to a particular
amount of salary or pension.” In this connection, in addressing the compatibility with the ECHR of
the MoU concluded between Romania and the Troika, the Court concluded that national authorities
are in principle better placed than the international judge to decide what is in the public interest,
whereas States enjoy quite a wide margin of appreciation in regulating their social policy and
rationalizing public expenditure, as dictated by the exceptional context of a global crisis on a financial
and economic level.” Furthermore, in Koufaki and Adedy v. Greece, the applicants claimed that austerity
measures enacted in conformity with the MoU violated the right to property. The Court reiterated the
wide margin of appreciation enjoyed by the State in regulating its social policy, noting that a decrease
in the remuneration shall not amount to a breach of the right to property, unless the applicant risks
of falling beneath the minimum threshold of subsistence, and thus rejected the application as
manifestly ill-founded.” This case does not suggest that austerity measures are immune from human
rights considerations, but has to be read in its specific factual circumstances. In principle, the Court
will conclude a violation of the ECHR, in case of extreme poverty or wholly insufficient means of

decent living and subsistence.”

socialcharter/Conclusions/State/ Austria2014 _en.pdf, accessed 31 October

2015.
%5 Stefanetti and Others v. Italy, App. No. 21838/10 etc., (ECHR 15 April 2014), § 62. Konstantin Markin v. Russia [GC], App.
No. 30078/06, (ECHR, 22 March 2012). Annoni di Gussola and Others v. France, App. Nos. 31819/96 and 33293/96, (ECHR,
14 November 2000), § 56. Airey v. Ireland, App. No. 6289/73, (ECHR, 9 October 1979), pp. 14-15, § 26.

26 Balakin v. Russia, App. No. 21788/06 (ECHR 4 July 2013), § 33. Budina v. Russia (dec.), App. No. 45603/05 (ECHR 12
February 2008). Larioshina v. Russia, App. No. 56869/00 (ECHR 23 April 2002).

27 Valkov and others v. Bulgaria, App. Nos. 2033/04 etc., (ECHR, 25 October 2011), § 84 and zxfra note 26.

28 Khoniakina v. Georgia, App. No. 17767/08, (ECHR, 19 June 2012), § 79. Panfile v. Romania (dec.), App. No. 13902/11,
(ECHR, 20 March 2012), § 16.

2 Koufaki and Adedy v. Greece (dec.), App. Nos. 57665/12, 57657/12 (ECHR 7 May 2013), §§ 31, 41-46.

30 M.S.S. v. Belginm and Greece [GC], App. No. 30696/09, (ECHR, 21 January 2011), §§ 253, 254, 263.
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B. The right to higher compensation for overtime work (Article 4 §2 ESC)

Article 4 §2 - which is inextricably linked to Article 2 §1 of the Charter - guarantees the right to be
paid at a higher rate for overtime than the normal wage rate.”’ An alternative form of compensation
for overtime may be the granting of leave, as long as this leave is longer than the overtime worked.
An overview of the main findings of the Report, however, shed light on multiple breaches of this

particular provision in domestic legal order.

In particular, the ECSR has found Italy to be in breach of Article 4 § 2 on the grounds that the national
collective agreement in the food industry sector foresees the possibility of a worker to benefit from a
compensatory rest that is equivalent, but not longer than the overtime worked. Although Italian
authorities believe that the situation is not in breach of the ESC, the ECSR recalls that where
remuneration for overtime is entirely given in the form of time off, such time must be longer than the
additional hours worked.” Furthermore, Poland has been found to be in breach of that provision, to
the effect that the Polish Labour Code introduces a minimal rate for extra reimbursement for overtime
work of civil servants (extra 100% or 50% of nominal reimbursement value) and the possibility of
receiving leave equivalent to the overtime work performed; if the leave is granted at the request of the
employee, it is equal to the number of overtime hours worked, but if it is given without the employee’s
request, an additional 50% is added.” Furthermore, the Report identifies the lack of extra
reimbursement for overtime work for civil servants in Poland as a violation of Article 4 §2 of ESC.*
In addition, the ECSR has found that Armenia, Malta, Finland and Russia have failed to establish that

the right to an increase in time off in lieu of overtime remuneration is guaranteed;” workers in the

31 European Committee of Social Rights, ‘Conclusions 1, Statement of Interpretation on Article 4§2,” 1969,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions /State/ Austria2014 en.pdf, accessed 31 October

2015, 28

32 European Committee of Social Rights, “Addendun to 13th Report (Italy) 2014°, 13-15. European Committee of Social
Rights, ‘Conclusions 2014, (Italy),” 2014,
www.coe.int/t/dehl/monitoring/socialcharter/Conclusions/Prep/Italy2014 en.pdf, accessed 31 October 2015,

33 Final Report, 1037.

3 European Committee of Social Rights, ‘Conclusions XX-3 (2014), (Poland),” 2014,
www.coe.int/t/dehl/monitoring/socialcharter/Conclusions/State /PolandXX3 en.pdf, accessed 31 October

2015.

% European Committee of Social Rights, ‘Conclusions 2014, (Armenia),” 2014,

<http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/Prep/Armenia2014 en.pdf>,

European Committee of Social Rights, ‘Conclusions 2014, (Finland),” 2014
www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/Prep/Finland2014 en.pdf, European Committee of

Social Rights, ‘Conclusions 2014, (Malta),’ 2014

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/Malta2014 en.pdf, European Committee of

Social Rights, ‘Conciusions 2014, (Russian Federation),” 2014
11
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Netherlands may be asked to work extended hours without any of these counting as overtime and
therefore not remunerated at an increased rate.”® Whereas the Workers” Statute in Spain does not

guarantee increased remuneration or an increased compensatory time-off for overtime work.”

France also holds a striking negative record in respect of this provision. In complaint nos. 9/2000 and
16/2003, the ECSR concluded that the numbert of hours of work performed by employees who come
under the annual working days system and do not benefit from a higher rate for overtime under a
flexible working time system, was ‘abnormally high’.” In complaints nos. 55/2009 and 56/2009, the
Committee held that the fact that when on-call periods (during which no effective work is undertaken)
are assimilated to rest periods, this amounts to a breach of Article 4 § 2, whereas the flat rate
compensation for overtime work performed by the ordinary members of the supervision and

members of the police did not guarantee an increased rate of remuneration.”

In Portugal, on the other hand, the measures taken in conformity with the MoU amounted to a 50%
decrease of the payment of overtime hours, in particular, from an extra 50% reimbursement (on the
initial remuneration) to 25% for the first hour of overtime, and from 75% to 37.5 % for further
hours.* Albeit this decrease does not constitute a breach of Article 4 §2 per se, it is dubious whether

the minimum standards on a fair remuneration are met.

C. Equality in payment (Article 4 §3 ESC)

Furthermore, Article 4 §3, in close ties with Article 20, guarantees the right to equal pay without
discrimination on grounds of sex.” Women and men are entitled to “equal pay for work of equal
value”. The principle of equality should cover all the elements of pay, that is basic or minimum wages
or salary plus all other benefits paid directly or indirectly in cash or kind by the employer to the worker

by reason of the latter’s employment. The right of women and men to "equal pay for work of equal

socialcharter/Conclusions/State/RussianFederation2014 en.pdf>,
All accessed 31 October 2015.
3 European Committee of Social Rights, ‘Conclusions 2014, (T'he Netherlands),” 2014,

<http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/TheNetherlands2014rev_en.pdf>, accessed
31 October 2015.

37 European Committee of Social Rights, ‘Conclusions XX-3 (2014), (Spain),’ 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State /SpainX X3 en.pdf, accessed 31 October 2015.
38 Confédération Frangaise de 'Encadrement (CFE-CGC) v. France No. 9/2000 and No. 16/2003)

3 Confédération Générale dn Travail (CGT) v. France, Complaint No. 55/2009.

40 Eurgpean Council of Police Trade Unions (CESP) v. France, No. 57/2009.

# Final Report, 1101.

4 FBuropean Committee of Social Rights, ‘Conclusions XIII-5, Statement of Interpretation on Article 1 of Additional Protocol’ 1997,
<http://hudoc.esc.coe.int/eng?i=XII1-5 Ob -1/Ob/EN> accessed 31 October 2015, 257-259.

12
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value" must be expressly provided for in legislation.”” Domestic law must ensure that violations of the
principle of equal pay will be sanctioned and must lay down the general rules applying to labour and
management when they are negotiating wages (for example, differential pay scales and discriminatory
clauses must be ruled out). If full equal pay cannot be achieved through collective bargaining, the state

must intervene using legal wage-fixing methods or any other approptiate means.*

Yet, despite the national legal frameworks prohibiting pay discrimination, application of the equal pay
principle in practice remains problematic. This is illustrated by the persistent gender pay gap and the
low number of pay discrimination cases being brought before the national courts in most Member
States of the EU,* as well as the fact that the gender pay gap currently stands at an average of 16.2 %
in the EU Member States.” For example, statistics in Croatia show that the average monthly net
earnings of women employed in legal entities in Croatia in 2012 amounted to HRK 5,172 contrary to

HRK 5,719 for men, a difference in payment which by amounts to a breach of Article 4 {3 ESC.

D. Reasonable period of notice for termination of contract (Article 4 {4)

Article 4 §4 guarantees the right of all workers to a reasonable period of notice for termination of
employment. This allows the person concerned a certain amount of time to look for other work before
his or her current employment ends, while he or she is still receiving wages. Although the Committee
has not defined the concept of “reasonable” notice 7 abstracto, it assesses the situations on a case by
case analysis, allowing for particular weight on the length of service’. The right to reasonable notice
of termination of employment applies to all categories of employees,* independent of their
status/grade, including those employed on a non-standard basis. It also applies during the

probationary period.*

4 Note that Belgium, Denmark, Poland and Serbia do not dispose of explicit ban on gender-based pay inequality;

however, this is covered by the general gender-equality principle.

# European Committee of Social Rights, ‘Conclusions XIII-5, Statement of Interpretation on Article 1 of Additional Protocol’ 1997,

<http://hudoc.esc.coe.int/eng?i=XII1-5 Ob_-1/Ob/EN>, accessed 31 October 2015, 257-259.

4 Reportt on the application of Directive 2006/54/EC of the European Patliament and of the Council of 5 July 2006 on

the implementation of the principle of equal opportunities and equal treatment of men and women in matters of

employment and occupation (recast), 2014, 6.

46 Furostat Online Database 2011,

<http://epp.eurostat.cc.europa.cu/tgm/table.do?tab=table&init=1&plugin=1&language=en&pcode=tsdsc340 >

accessed 31 October 2015.

47 Buropean Committee of Social Rights, Digest of the case-law of the Eurgpean Committee of Social Rights’ 2008,
www.coe.int/t/dehl/monitoring/socialcharter/Digest/DigestSept2008 en.pdf> accessed 31 October 2015, 47.

48 Ibid, 47.

13



elsa

The European Law Students’ Association

Nonetheless, following the emergence of the economic crisis, several European States have
introduced new labour provisions, by minimising the procedural constraints for firing an employee
and by lowering both the firing cost and the length of the notice period. This was done with a view to

establish a more flexible labour market and a more favourable environment for the private sector.

In this regard, the Committee has concluded that Italy violated Article 4 {4, by providing for one
week’s notice for less than six months of service.” So did Albania in providing a one-month period
of notice for workers with five or more years’ service.”’ The situation in Slovenia does not appeat to
be in conformity with Article 4 {4 either, given that notice periods are not reasonable for employees
with more than three years of service whereas no notice period is provided for in the circumstances
of dismissal or refusal to transfer a contract to a successor employer, of dismissal during probationary

periods, expiry of work permits and of liquidation where no administrator has been appointed.™

In Greece, the austerity measures have made dismissals easier and cheaper, by reducing both notice
periods and severance pay, to the extent that the period of notice cannot exceed 4 months, regardless
of the duration of the employment relationship. What is more, the first year of a permanent contract
shall be deemed to be a probation period during which dismissal is possible without notice or

severance pay, a measure which has been found to be in violation of Article 4 {4 ESC in complaint

no. 65/2011>

The Right to Organise (Article 5)

Article 5 of the ESC guarantees the workers” and employers’ freedom to organise without prior

authorisation. Initial formalities - declaration, registration or minimum number of members - should

# European Commlttee of Social nghts ‘Conr/mzom 2014, (Ital y) 2014,

2015. Final Report, 23.

51 European Committee of Social Rights, ‘Conclusions 2014, (Slovenia),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/Slovenia2014 en.pdf, accessed 31 October
2015, 20.

52 General Federation of employees of the National Electric Power Corporation (GENOP-DEI) and Confederation of Greek Civil Servants’
Trade Unions (ADEDY) v. Greece Complaint No. 65/2011 (ECSR, 23 May 2012).
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be simple, reasonable™ and easy to apply, without prejudice to the right of founding organisations.™
Trade unions and employers’ organisations must be independent in respect of their organisation,
infrastructure or functioning. Trade union members shall be protected from any harmful consequence
that their trade union activities may have on their employment, particularly in any form of
discriminatory reprisal in recruitment, dismissal or promotion. In Armenia, however, there seems to
be no adequate protection against discrimination for employees who are members of a trade union or
participate in trade union activities, nor do trade union representatives have access to workplaces to
carry out their duties and responsibilities.” In Azerbaijan, on the other hand, it has not been
established that in practice, the free exercise of the right to form trade unions is ensured in
multinational companies, nor that there is an adequate and proportionate compensation to the harm

suffered by a worker discriminated for having joined a trade union.”

With regards to representativeness, domestic law may restrict participation in various consultation and
collective bargaining procedures to representative trade unions alone For the situation to comply with
Article 5, certain criteria need to be met: a) decisions on representativeness must not present a direct
or indirect obstacle to the founding of trade unions; b) areas of activity restricted to representative
unions should not include key trade union prerogatives; c) criteria used to determine
representativeness must be reasonable, clear, predetermined, objective, prescribed by law and open to
judicial review.” In Albania, on the other side, it has not been established that refusals of the
representative status to trade unions are subject to judicial review.” In addition, the compatibility with
Article 5 ESC of the French legislation, which provides for a 10% threshold for trade unions,” remains

questionable. Conversely, it is noteworthy that Germany intends to introduce a new legislative act

53 For example, the high number of members to form a trade union in Latvia constitutes an unreasonable obstacle to the
right to organize.
> In Azerbaijan, for example, the minimum membership requirements set for forming trade unions and employers’
organisations are considered to be too high.
5 Huropean Committee of Social Rights, ‘Conclusions 2014, (Armenia),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/Prep/Armenia2014 en.pdf, accessed 31 October
2015.
5 Huropean Committee of Social Rights, ‘Conclusions 2014, (Azerbaijan),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/ Azerbaijan2014 en.pdf, accessed 31 October
2015.
5 Buropean Committee of Social Rights, Digest of the case-law of the European Committee of Social Rights’ 2008,
<http://www.coe.int/t/dghl/monitoring/socialcharter/Digest/DigestSept2008 en.pdf> accessed 31 October 2015, 51.
58 European Committee of Social Rights, ‘Conclusions 2010, (Albania),” 2010,
www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Albania2010 en.pdf, accessed 31 October

2015.
% Final Report, 516.
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according to which, in every enterprise only the trade union with the most members can agree on
collective agreements,”’ a measure which potentially could minimise small trade unions’ power. In
Armenia, on the other hand, the Committee has found that minimum membership requirements
excessively limit the possibility of trade unions to participate effectively in consultations under Article

6 §1 BSC.Y!

A. Restrictions with regards to the police and other sectors

With regard to the police, the Committee has held that “from the second sentence of Article 5 and
from the ‘travaux préparatoires’ on this clause, that while a state may be permitted to limit the freedom
of organisation of the members of the police, it is not justified in depriving them of all the guarantees
provided for in Article 5”.% Police officers must therefore enjoy the basic trade union rights, such as
the right to negotiate their salaries and working conditions and the freedom of association under
Article 11 ECHR.” To this end, blindfold measures, which strip large groups of employees from their

freedom to organise, contravenes Article 5 of the ESC.

Nonetheless, the Report highlights the fact that in practice, most European States impose serious
limitations to large groups of the public sector, on the freedom to unionise. For example, the
Armenian Trade Unions Law bans employees of the Police, the National Security Service, the bodies
of the Prosecutor’s Office, as well as judges and members of the Constitutional Court, from being
members of trade unions. By the same token, police personnel in Albania do not enjoy the right to
form trade unions whereas the prohibition from enjoying the right to form a trade union has been

applied to an excessively high proportion of senior civil servants.” In Azerbaijan, the social and

%0 Bundesministerium fiir Arbeit und Soziales, Tarifeinbeit stirkt Sozialparnterschaft,

6 April 2015 [German).
o1 European Committee of Social nghts ‘Com/mzom 2014, (Amzmm) 2014,

%2 European Committee of Social Rights, ‘Conclusions 1, Statement of Interpretation on Article 5° 1969,
http://hudoc.esc.coe.int/eng?i=I Ob -21/Ob/EN. accessed 31 October 2015, 31.

3 Eurgpean Council of Police Trade Unions (CESP) v. Portngal, Complaint No. 11/2001, Decision on the merits of 22 May
2002, §§25-26.
%4 European Committee of Social Rights, ‘Conclusions 2010, (Albania),” 2010,

www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Albania2010 en.pdf, accessed 31 October
2015.
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economic interests of the police are not protected by professional organisations or trade unions®. In
Armenia, police officers, employees of the Prosecutor’s Office, civilians employed by the police and
security service and even self-employed workers and those working in liberal professions, are
prohibited from joining trade unions.” The compatibility of these measures with the Charter requires

further investigation by the European Committee of Social Rights.

The Right to Collective Bargaining (Article 6)

A. Joint consultation and collective agreements

By virtue of Article 6 §1 ESC, States undertake to promote joint consultation between employers and
workers, especially the representative organisations. Such consultation can take place within tripartite
bodies, as long as social partners are represented in these bodies on an equal footing.”” Although
consultation must take place both in the private and public sectors (including the civil service),” in
Albania consultation does not seem to take place in the public sector.” Nor do consultative bodies
exist in the public service of Bulgaria, whereas the machinery for voluntary negotiations is not

adequately promoted.”

Furthermore, according to Article 6 {2 ESC, domestic law must recognise that employers’ and
workers’ organisations may regulate the relations between them by collective agreement. If necessary
and useful, in particular if the spontaneous development of collective bargaining is not sufficient,

positive measures should be taken to facilitate and encourage collective agreements.

% European Committee of Social Rights, ‘Conclusions 2014, (Agerbaijan),’ 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State / Azerbaijan2014 en.pdf, accessed 31 October

2015.

% European Committee of Social Rights, ‘Conclusions 2014, (Armenia),” 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions /Prep/Armenia2014 en.pdf, accessed 31 October

2015.

7 European Committee of Social Rights, ‘Conclusions 17, Statement of Interpretation on Article 6§1° 1977,

http://hudoc.esc.coe.int/eng?i=V_Ob -8/Ob/EN, accessed 31 October 2015.

8 Centrale générale des services publics (CGSP) v. Belgium, Complaint No. 25/2004, Decision on the merits of 9 May 2005, §41.

% European Committee of Social Rights, ‘Conclusions 2010, (Albania),” 2010,
www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Albania2010 en.pdf, accessed 31 October

2015.
70 Buropean Committee of Social Rights, ‘Conclusions 2014, (Bulgaria),’ 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions /Prep /Bulgaria2014 en.pdf, accessed 31 October
2015.
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Nonetheless, in the aftermath of the economic crisis, many European countries have tried to
complicate the social dialogue and the bargaining of collective contracts, in order to impede the
configuration options of trade unions. As it will be shown below, such measures may be summarised
in the decentralisation of wage bargaining (for example in Greece, Portugal, Spain, Italy), the tightening
of the rules when trade unions are represented in collective contracts negotiations (e.g. in Croatia),
whereas in many countries proven institutions for the social dialogue have been substantially

weakened.”!

To start with, the emergence of the financial crisis brought about substantial changes in the industrial
relations in Greece by, inter alia, decentralising collective bargaining and individualising the conclusion
of contracts. During the implementation of the fiscal adjustment programme, company level
Collective Employment Agreements (CEAs) would take precedence over sectoral or occupational
ones even if the latter contained more favourable provisions. This measure put an end to the principle
of favourability. In addition, recent legislation introduced a new actor in the arena of industrial
relations: the ‘associations of persons’ which are not elected by the workers of the company; hence,
by extending the right to conclude company level CEAs to them, Greece contravenes with the right
of workers to be represented by freely elected persons and seriously compromises the unions’
collective autonomy. Besides, the setting of the minimum wage by the government and not by a CEA
and the reform of the institution of arbitration violate the ‘voluntary’ character of collective bargaining.
The ILO Committee on Freedom of Association stated that the measures taken imposed ‘extensive
interventions in the voluntary nature of collective bargaining’ which could ‘destabilise the overall
framework for labour relations’.”” On the same line, following the hair-cut of deposits in the largest
Cypriot banks, many businesses and individuals were led to bankruptcy or on the verge thereof.
Consequently, companies have reduced wages of workers without prior negotiations, whereas the
workers accepted the new working conditions (not having any alternative solution), in flagrant

violation of the right to negotiate and sequentially of the CEAs.”

I Wolfgang Greif, Oliver Répke, ‘Herausforderungen & Handlungsoptionen der Gewerkschaften in Europa vor dem Hintergrund der

sozialen und politischen Folgen der Krise’ [2014] WISO 100, <isw-linz.at/themen/dbdocs/LE Greif Roepke 01 14.pdf>
accessed 31 October 2015 [Getrman)].

72 Eleni Patra ‘Sorza/ Dza/ogue and Collective Ba@ammg in szw of Crisis: The Case of Greece’ (ILO Working Paper No. 38, 2012)
dex.h accessed 16

February 2015 28.
73 Final Report, 385-386.
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Furthermore, the new Italian legal framework decentralised the system of collective bargaining, giving
precedence to decentralised bargaining over the rules set up by national CEAs, on the conditions of
work performance, working hours and organisation of work. In fact, in-company collective
agreements may even derogate rules of national collective agreements (save for the guarantees
provided in the Italian Constitution).” Following the same pattern, Portugal implemented its MoU
obligation on the decentralisation of collective bargaining, by allowing workers’ councils — as legitimate
counterparts — to negotiate at company level in firms with a minimum of 150 workers, under the
authorization of trade unions. Thenceforth, the number of CEAs published in Portugal has declined

significantly, whereas company CEAs have been predominant.”

Quite strikingly, the Spanish legislation (Act No. 3/2012) allows employers unilaterally to ‘opt-out’
from the application of the CEA in force (both on wage matters and on the working conditions) thus
paving the way for the marginalisation of trade unions.” What is more, in the United Kingdom
workers and trade unions do not have the right to bring legal proceedings in the event that employers
offer financial incentives to induce workers to exclude themselves from collective bargaining.” In
Azerbaijan, on the other hand, the Committee has found that the promotion of joint consultation
between workers and employers on most matters of mutual interest covered by Article 6 §1 is not
adequately ensured, nor is there adequate promotion of voluntary negotiations between employers or
employers’ organisations and workers’ organisations.”® In Hungary, although the coverage of workers
by collective agreements is manifestly low, no promoting measures have been taken in order to

facilitate and encourage the conclusion of collective agreements.79

Furthermore, by virtue of Article 6 §2, public officials always retain the right to participate in any

processes that are relevant to the determination of the procedures applicable to them.” In this regard,

7 Ibid, 819-821.

75 Ibid, 1095.

76 1bid, 1328. European Committee of Social Rights, ‘Conclusions XX-3 (2014), (Spain),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/SpainXX3 en.pdf, accessed 31 October 2015.
77 Buropean Committee of Social Rights, ‘Conclusions XX-3 (2014), (United Kingdom),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/UnitedKinedomXX3 en.pdf, accessed 31

October 2015.

78 Buropean Committee of Social Rights, ‘Conclusions 2014, (Azerbaijan),” 2014,
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/ Azerbaijan2014 en.pdf, accessed 31 October

7 BEuropean Committee of Social Rights, ‘Conclusions 2014, (Hungary),” 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions /State/Hungary2014 en.pdf, accessed 31 October

2015.

80 Conclusions III, Germany, p. 34. Eurgpean Council of Police Trade Unions (CESP) v. Portngal, Complaint No. 11/2001,
Decision on the merits of 21 May 2002, {58.
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both in Albania and in Croatia civil servants are not entitled to participate in the processes that result

in the determination of the regulations applicable to them."

B. Conciliation, mediation, arbitration

Additionally, according to Article 6 {3, conciliation, mediation and arbitration procedures should be
instituted to facilitate the resolution of collective conflicts. These procedures may be instituted by law,
collective agreement or industrial practice.* Although such procedures should exist for conflicts
between the public administration and its employees as well, the ECSR has emphasised that
conciliation and arbitration facilities in the public sector of Azerbaijan, Armenia, Bulgaria and Croatia

are inexistent.®

Besides, arbitration systems must be independent, and the outcome of arbitration shall not be
predetermined by pre-established criteria.* However, following the measures taken by Greece in
conformity with the MoUs, the arbiter can decide only upon wage matters, and in any event taking
into consideration ‘the general economic conditions of the country, the progress in enhancing the
country’s competitiveness and the reduction of labour cost during the adjustment programme’; to the
extent that this provision predisposes pre-determined criteria in the reasoning of the arbitral, this could

amount to a breach of Article 6 §3.

Finally, it has to be stressed that any form of conciliation needs to be voluntary; as a result, the

circumstances in which recourse to compulsory arbitration is authorised in Albania, have been found

81 European Committee of Social Rights, ‘Conclusions 2010, (Albania),” 2010,
www.coe.int/t/dehl/monitoring/socialcharter/conclusions/State/ Albania2010 en.pdf, accessed 31 October

2015 European Committee of Social Rights, ‘Conclusions XIX-3, (2070), (Croatia), 2010,

i itori accessed 31

October 2015.

82 Huropean Committee of Social Rights, ‘Conclusions I, Statement of Interpretation on Article 6§3,” 1969,
http://hudoc.esc.coe.int/eng?i=1 Ob_-25/Ob/EN, accessed 31 October 2015, 37.

85 Huropean Committee of Social Rights, ‘Conclusions 2014, (Azerbaijan),” 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/ Azerbaijan2014 en.pdf, accessed 31 October
2015. European Committee of Social Rights, ‘Conclusions 2014, (Armenia),” 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/Prep/Armenia2014 en.pdf, accessed 31 October
2015. European Committee of Social Rights, ‘Conclusions 2014, (Bulgaria),” 2014,

http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions /Prep/Bulgaria2014 en.pdf, accessed 31 October
2015. European Committee of Social Rights, ‘Conclusions XIX-3, (2010), (Croatia), 2010,

http://www.coe.int/t/dehl/monitotring/socialcharter/Conclusions/State/Hungatry2014 en.pdf, accessed 31 October

8 Huropean Committee of Social Rights, Digest of the case-law of the European Committee of Social Rights’ 2008,
<http://www.coe.int/t/dghl/monitoring/socialcharter/Digest/DigestSept2008 en.pdf> accessed 31 October 2015, 55.
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to go beyond the limits of Article G ESC.* The same conclusion has been reached in the case of
Portugal.*® Besides, the fact that decisions of the court of inquiry in Malta are binding on the parties

only with their joint consent, amounts to a breach of Article 6 §3.*

C. The right to collective action

In case of conflicts of interest, Article 6 {4 of the ESC guarantees the right to collective action, therein
included the right to strike. Within those limits, the right to strike should be guaranteed in the context
of any negotiation between employers and employees in order to settle an industrial dispute. The
decision to call a strike can be taken only by a trade union provided that forming a trade union is not
subject to excessive formalities.” On the contrary, limiting the right to call a strike to the representative
or the most representative trade unions constitutes a restriction which is not in conformity with Article

6§4.%

Prohibiting strikes in sectors which are essential to the community is deemed to serve a legitimate
purpose since strikes in these sectors could pose a threat to public interest, national security and/or
public health. However, simply banning strikes even in essential sectors — particularly when they are
extensively defined, ie. “energy” or “health” — is not deemed proportionate to the specific
requirements of each sector. At most, the introduction of a minimum service requirement in these
sectors might be considered in conformity with Article 6§4.” In this respect, the ECSR has not been
convinced by the State of Armenia that the restrictions on the right to strike in the energy supply

services comply with the conditions established by Article G, since workers are not protected from

8 Huropean Committee of Social Rights, ‘Conclusions 2010, (Albania),” 2010,

http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/ Albania2010 en.pdf, accessed 31 October
2015.

86 Huropean Committee of Social Rights, ‘Conclusions 2014, (Portugal),” 2014,
www.coe.int/t/dehl/monitoring/socialcharter/Conclusions/Prep/Portugal2014 en.pdf, accessed 31 October

2015.

87 European Committee of Social Rights, ‘Conclusions 2014, (Malta),” 2014,

<http:/ /www.coe.int/t/dehl/monitoting/socialcharter /Conclusions/State/Malta2014 en.pdf>, accessed 31 October

8 In Armenia, for example, the required majority of workers to call a strike has been found to be too high.

8 European Committee of Social Rights, Digest of the case-law of the European Committee of Social Rights’ 2008,
<http://www.coe.int/t/dghl/monitoring/socialcharter/Digest/DigestSept2008 en.pdf> accessed 31 October 2015, 56.
% Conclusions I, Statement of Interpretation on Article 6§4, p. 38. Confederation of Independent Trade Unions in Bulgaria
(CITUB), Confederation of Labonr “Podkrepa” and Eurgpean Trade Union Confederation (CES) v. Bulgaria, Complaint n® 32/2005,
Decision on the merits of 16 October 20006, §24.
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dismissal after strike.” In Azerbaijan and the Slovak Republic, the restrictions on the right to strike

for public officials and employees working in essential services do not comply with Article G.”

Conclusion

In conclusion, it seems that the financial crisis has brought into light the deep differences in the societal
structure of the various states of the European continent, which seems to pace ‘at two speeds’. Several
countries (e.g. Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Greece, Italy, Latvia, Portugal and
Spain) appeared to be significantly more vulnerable to the crisis than the richer countries of Northern
Europe (e.g. Germany, Austria, Sweden, Norway, Finland, and the Netherlands). Instead of putting
forward the necessary administrative reforms and macro-economic adjustments, most governments

adopted the austerity package as the panacea to the financial crisis.

As a general trend, public sector remuneration and jobs were cut, wages and other benefits were
significantly curtailed and non-wage labour rights were significantly restricted, successive tax hikes
were implemented and welfare benefits became less generous and more conditional. Collective
bargaining and social dialogue was affected in most countries (Spain, Italy, Croatia, Albania), in some
others however, it was almost annihilated (Greece, Cyprus). The crisis had an impact on labour rights
both at an economic level but also on a normative basis: the labour market became more flexible due
to new forms of employment; collective bargaining was considerably decentralised (especially on a
company level, where the employer disposes of an authoritative presence) and workers’ mobility was
increased. Procedural constraints on the termination of employment were loosened and — in lack of

control mechanisms — labour law breaches multiplied.

Withal, austerity measures have had a major impact on labour rights in most European States, but
have not yet managed to provide with a sustainable solution to the economic crisis. Rather, between

the second quarter 2008 and mid-2010 the unemployment level in the EU went up by more than 6.6

ot European Committee of Social nghts ‘Com/mzom 2014, (Armenm), 2014,

2015. European Committee of Social nghts, ‘Conclusions 2014, (Slovak Republic),’
http://www.coe.int/t/dghl/monitoring/socialcharter/Conclusions/State/SlovakRepublic2014 _en.pdf, accessed 31
October 2015.
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million, taking the rate up to 9.7 % (at that time the highest value recorded). Since the second quarter
of 2011 and until the first quarter of 2013 unemployment steadily and markedly increased taking it to
the record level of 26.4 million, corresponding to a record rate of 10.9 %, the highest rates being in
Spain (48.8 %), Greece (48.3 %), Croatia (43.5 %) and Italy (40.7 %).” Nonetheless, poverty is not
just a problem for the unemployed. A considerable percentage of workers in Europe earn too little to
lift them above the poverty line, especially in the light of growing numbers of flexible employment
forms, such as part-time work, temporary contracts or self-employment. According to the OECD, the
phenomenon of the ‘working poor’ is significantly higher in Turkey, Greece, Spain, Portugal, Italy,
Poland, Estonia and Slovakia (the percentage of workers with income below the poverty line being
between 17.8 and 8%) whereas the lowest rates may be found in Finland, Denmark and Germany

(below 6%).”

The research conducted in this chapter has investigated the impact of the economic crisis and austerity
measures on labour rights across Europe. Taking a step further, we should underline that empirical
research conducted in the context of the IMF, which provides consistent evidence that the long-term
rise in inequality of disposable incomes and poverty puts a significant brake on long-term growth. In
addition, efforts to reduce inequality through redistribution, taxes, benefits and employment reforms,
do not lead to slower growth, but are robustly correlated with faster and more durable growth.” What
is more, prominent scholars and economists reject the theory that countries which refuse to comply
with internationally recognised labour standards enjoy a comparative advantage in the sense of better
performance in international trade;” rather, according to the OECD, sustained competitiveness and
long-term economic success within the world trading system is closely correlated to the observance
of fundamental labour rights, a point also made by the ILO’s World Commission on the Social
Dimension of Globalisation.” As the World Bank concluded in 2001, ‘keeping labour standards low

is not an effective way of gaining a competitive advantage over trading partners. Indeed, low labour

9 Eurostat, Unemployment statistics, Recent developments in unemployment at a European and Member State level,
<http://ec.ecuropa.cu/ecurostat/statistics-explained /index.php/Unemployment statistics>, accessed 31 October 2015.

% OECD (2015), In 1t Together: Why Less Inequality  Benefits  All, OECD Publishing, Paris, 50,
<http://dx.doi.org/10.1787/9789264235120-en> accessed 31 October 2015.

% Jonathan D. Ostry, Andrew Berg, Charalambos G. Tsangarides, Redistribution, Inequality, and Growth, International
Monetary Fund Research Department (2014), 4, 11-26, with further notes in literature.

% Simon Lester, Bryan Mercutio, Arwel Davies, World Trade I.aw, Hart Publishing, 2012, 876.

97 OECD, Trade and Structural Adjustment, 2005, <http://www.oecd.org/general/34753254.pdf> accessed 2 November
2014, 23. ILO’s World Commission on the Social Dimension of Globalization, A4 Fair Globalization: Creating Opportunities

For All, ILO Publications, 2004 <http://www.ilo.org/public/english/wesdg/docs/report.pdf> accessed 2 November
2014, 23, ix.
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standards are likely to erode competitiveness over time because they reduce incentives for workers to
improve skills and for firms to introduce labout-saving technology.”” In short, four major
international institutions, as well as world-leading economists and jurists agree that the protection of
fundamental workers’ rights can be ensured without prejudice to the implementation of the State’s

economic, trade and investment policy.

In light of the above, one might reasonably question the correctness and effectiveness of MoUs and
austerity measures both from a macro-economic and a social perspective, in conjunction with the legal
consequences that the latter may entail as to their compatibility with human rights instruments and in

particular, the European Social Charter and the EU Charter, at a regional level.

% The World Bank, ‘Global Economic Perspectives and the Developing Counties,” 2001,
<http://www-

wds.worldbank.org/external /default/WDSContentServer/WDSP/IB/2001/01/20/000094946_0101100548509/Rende
red/PDF/multi page.pdf> accessed 2 November 2015, 82.
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3. Social Protection

The Charter guarantees a wide range of fundamental rights, mainly relating to working conditions,
health, housing and social protection, with special emphasis on the protection of vulnerable persons
such as elderly people, children, and persons with disabilities or migrants. Specifically for the purpose
of social and economic development and, moreover, for the protection and realisation of basic human
rights, the European Social Charter guarantees the right of social and medical aid to every person in
need (Article 13). As far as social protection is concerned, there is no universally accepted definition,
but for the purpose of this report, it could be taken into account the definition given by ESSPROSS,
which understands that social protection “encompasses all interventions from public or private bodies
intended to relieve households and individuals of the burden of a defined set of risks or needs,
provided that there is neither a simultaneous reciprocal nor an individual arrangement involved. The
list of risks or needs that may give rise to social protection is, by convention, as follows: 1)
Sickness/Health care; 2) Disability; 3) Old age; 4) Sutvivors; 5) Family/children; 6) Unemployment;
7) Housing; 8) Social exclusion not elsewhere classified.”. Yet, social protection has to do with the set
of measures in the social sphere, which allows substantial contribution to the generation of
frameworks of equality, by reducing the gaps in inequality and the eradication of poverty and social
exclusion.” The objectives of social protection vary widely, from reducing poverty and vulnerability,
building human capital to empowering women and gitls, etc. and it can be supported through various

aid modalities, including budget support, sector approaches and technical assistance.

The ESC in Article 13 ensures the right to social and medical aid to every person in need. Moreover,
the right to adequate assistance for every person in need is provided by paragraph 1 of this provision.
Furthermore, paragraph 2 of the same Article completes this right, as it makes compulsory the
provision of social and medical assistance in favour of persons in need, giving them information and

help in order to enable them to exercise effectively the right.

Nonetheless, the crisis experienced by Europe in recent years has revealed the gaps in European states
for the protection of fundamental rights. Yet, when public spending cuts are at stake, the sectors such
as social protection, health care or education are the most likely candidates for reductions. At this
point, it should be noted the importance of the analysis of the impact of the austerity measures on
social protection since it realizes the basic human rights (such as social security or education) and is a

key element of sound economic policy. At the same time, social protection contributes to reduce

9 United Nations Commission for Social Development (2011), ‘Ewmerging Issues:  Social  Protection’,
<http://www.un.org/esa/socdev/csocd/2011/chair-summary-socialprotection.pdf> accessed 31 October 2015
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poverty, exclusion and inequality and it could be said that it also contributes to economic growth by
supporting household income and thus domestic consumption. The main finding of our research may

be summarized as follows.

The Right to Adequate Assistance for Every Person in Need (Article 13 §1)

The right covered by the Article 13 {1 imposes an obligation on State Parties which takes the form of
an individual right of access to social and medical assistance in circumstances where a basic condition
of eligibility is satisfied."” Ze. pursuant to the Article 13 §1 the State Parties should guarantee the

s 101
17,

adequate assistance for every person in need as of “individua regardless of the nature of the

assistance or the care required, which could be materialise in cash or in kind, but which must be made

available as of right to all people in need and must be sufficient to permit a decent life.!”

This obligation arises as soon as a person is in need, or, in other words, unable to obtain “adequate
resources” and must be provided for as long as the situation of need persists.'” In this regard, the
right covered by the Article 13 {1 ESC is intimately linked with human dignity; Ze. there is a
fundamental right of individuals to be able to access sufficient resources and social assistance in order

to live in manner compatible with human dignity.'"

However, this provision could not be understood uniquely as a guarantee to the medical assistance in

so far as by virtue of it, it should be granted both social and medical assistance.

On the one hand, with regard to the adequate social assistance, the ESCR has understood social
assistance as those benefits for which individual need is the main criterion for eligibility, without any
requirement of an affiliation to a social security scheme aimed to cover a particular risk.'”” Moreover,
it has pointed out that this assistance must be: (i) wniversal, i.e., the benefits must be payable to any
person on the sole ground that he or she is in need; (ii) appropriate —the ESCR takes into account, to
assess the level of “appropriateness” of it, basic benefits, additional benefits and the poverty threshold

in the country and it will be appropriate where the monthly amount of assistance benefits (basic

100" Eurgpean Roma Rights Centre (ERRC) v. Bulgaria, Collective Complaint No. 48/2008, Decision on the merits of 18
February 2009, para. 38

10V Finish Society of Social Rights v. Finland, Complaint No. 88/2012, Decision on the metits of 9 September 2014, paras. 110
et seq; Conclusions XII-4

102 Conclusions XIII-4, General Introduction, patas. 54-56

103 Digest of the case law of the European Committee of Social Rights, 1 September 2008, p. 98

1% Eurgpean Roma Rights Centre (ERRC) v. Bulgaria, (n 2), para. 37

105 Conclusions XIII-4, General Introduction, p. 42.
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and/or additional) paid to a person living alone is no manifestly below the poverty threshold,'”

furthermore, the Committee also takes into account the level of medical assistance—'"" At the same
time, it implies, as of “individual right” that is to be supported by a right of appeal to an independent
body. The ECSR has developed a number of indicators and benchmarks by which it assesses the
adequacy of the social assistance covered by Article 13 §1 ESC, such as the increase or decrease in
public expenditure'” or, in the case that there was effectively an increase in expenditure, the fact that
the increase in expenditure is lower than the increase in beneficiaries; the cost of living with minimum

.109

subsistence;'” the level of unemployment insurance'"’

, the consumer price index;'"" etc.

On the other hand, by virtue of the right to adequate medical assistance should be regarded as the
grant to persons in need financial assistance for the purpose of obtaining medical care or to provide
them with such care free of charge should be subject to an appeal to an independent body.'”* In fact,
the ECSR has said that it is not sufficient to provide urgency medical services to poor or socially
vulnerable persons, but Article 13 also embrace treatment for a sickness not considered an emergency,
primary or specialised outpatient medical care, without the prejudice to the obligation of the State
Parties to actively address the exclusion, marginalisation and environmental risks and other problems
encountered in accessing health care services by ethnic communities. As the social assistance, the
ECSR has considered that the nature of the care required or the place where it is given is competence

of the States.

In this regard and turning to the situation on the ground, since the beginning of the economic crisis
and in response to it, some States has been reforming their social protection systems for cost-savings
as a result of fiscal consolidation policies, which tends to cutting welfare coverage, reducing benefits
and limiting access to quality public services, with significant adverse social impacts. In fact, with the
exception of the United Kingdom, the ECSR has found infringements to the Article 13 {1 in all State

Parties.!’?

However, it could be said that the reasons for those infringements were mainly twofold: (i) due to a

manifestly inadequacy of the level of social assistance;'™* and (ii) because of the lack of the granting of

106 The level of resources below which a person is entitled to assistance is assessed by reference to the poverty threshold
(set at 50 per cent of the median equalised income).

107 Conclusions 2004, Lithuania, p. 373.

108 y.gr. Conclusions XII-1, Denmark; Conclusions XIV-1, Greece, para. 359.

109 Conclusions XIII-4, General Introduction, pata. 506.

110 Conclusions XIV-1, Norway, para. 632.

11 Conclusions XIV-I, Ireland, para. 439.

112 Conclusions XII-4, p. 56.

113 Conclusions XX-IT and 2013.

114 See the case of Austria, Bosnia and Herzegovina, Latvia, Croatia or Spain.
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social assistance benefits to foreign nationals were subject to an excessive length of residence

condition.'”
(i) Levels of Social Assistance Manifestly Inadequate

Here, it must be said that the inadequacy of the levels of social assistance may be connected with the
different type of government response to the financial crisis. Actually, on the one hand, we found that
in some emerging countries, although the bold measures taken to expand social protection to promote
economic and social development, the efforts made were not sufficient to guarantee or cover the real
social protection need. On the other hand, we found that the levels of social assistance were reduced
in some State because of the austerity measures taken to grappling with their fiscal consolidation; Ze.
governments scaled up social expenditure in order to sustain growth and protect their population from
the adverse effects of the crisis, but, reforming and adjusting their social protection systems to make

for cost savings they receded on social protection.

Preliminary observation findings indicate that the implementation of austerity measures have reduced
a range of social protection benefits and limited access to quality public services in almost of the States.
According to the figures, several countries appears to have undergoing excessive fiscal contraction in
2013-15, compared with the pre-crisis period, defined as cutting public expenditures below pre-crisis

levels.!®

In general, it could be said that high-income countries were contracting their social security and social
assistance systems while many developing countries were expanding them. Thus, the data available for

"7 Moreover,

middle- and high-income countries show a decline in social protection in terms of GDP.
reductions in social expenditures were most severe in those countries which have had the highest
budget deficits (Greece, Spain, Portugal and Ireland)."® In this way, and as a general rule, expenditures
on social protection have decreased in most EU countries during the last years.'” Meanwhile,
according to the Eurostat report in 2013, the number of people living in poverty or social exclusion —
as defined for the purposes of the Europe 2020 Strategy— has been increasing and, in this way, the
currently available statics suggest that this represented 124.4 million people, which supposed an

increase of approximately 4 million in one year.

115 See the case of Austria, Bosnia and Herzegovina, Croatia, Latvia or Poland.

116 J1.O, Calculations based on the IMF’S Wotld Economic Outlook database, (2014)

17 TLLO, Calculations based on ILO, OECD, Eurostat, CEPAL, ADB, Wotld Bank, IMF and national data
<http://www.social-protection.org/gimi/gess/RessourceDownload.action?ressource.ressourceld=43321>

118 For instance, Greece reduced public spending by more than €30 billion (10% of GDP) between 2009-2011; Ireland,
intended to save 18 per cent of GDP by 2015

119 Eurostat. Expenditure on social protection per inhabitant
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In this regard, Greece has failed to meet the requirement of the adequate assistance because of the
lack or absence of a precise legal threshold below which a person is considered in need or of a common
core of critetia undetlying the grating of benefits.” Furthermore, the ECSR observed that pension
reform measures would “risk bringing about a large-scale pauperization of a significant segment of
the population”.””" Despite all, the impact of social transfer on poverty reductions have been quite low
in Greece, as compared with another countries like Denmark (13.7% in the first one from 54.2% in

the last).'”

As another of the European countries most affected by the crisis, Spain should be mentioned. The
ECSR has found Spain to be in breach of Article 13 {1 on the grounds that in all autonomous
communities —with the exception of Basque country and Navarra— the level of social assistance paid
to a single person were manifestly inadequate. It was also observed that the minimum income is not
paid for as long as the need persists.'> Moreover, the ESCR’s 2014 conclusions stated that Spain was
one of the countries that has receded on social rights since the economic crisis began compared with
earlier periods. In particular, Spain scored negatively on 6 out of 17 points of the research.'
Furthermore, in the scope of social protection, the Spanish Constitutional Court has already
enunciated as a purpose of the Social Security system the reduction, remedy or elimination of
situations of necessity, through assistance or adequate social benefits, sufficiency which also preaches

specifically pensions.'”’

On the other hand, many emerging economies have been taking bold measures to expand social
protection to promote economic and social development, as well as to extend social protection
coverage and enhance at least the social assistance provided to the poorest segments of their

population.

As an example of such a situation, Albania could be mentioned. Indeed, the country, and although the
situation in general was not favourable, has done many efforts to offer social services and fulfil the
international standards, such as the guidelines on adjusting disability and caretaker allowance payments

126

to the inflation rate-increased consumer price index or the vocational training centres. ™ As another

example, Latvia could also be mentioned. Here, the ECSR found some positive steps on social

120 Conclusions XX-2, Greece, pp. 34-37

12U Federation of employed pensioners of Greece (IKA-ETAM) v. Greece, complaint No. 76/2012, Decision on the metits of 7
December 2012, para. 81

122 Caritas Eutropa, ‘Crisis monitoring report: The Eurgpean crisis and its human cost’, (2014) p. 32

125 Conclusions XX-2, Spain, pp. 24-27

124 Conclusions XX-3 (2014)

125 Final Repott, pp. 1363-1364

126 European Commission, in the Progress report of Albania (2013), p. 34, where achievements done in the field of social
services have been noted.
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protection — such as the removal of the upper limit on the total amount of GMI which could be
granted to family households or the fact that the number of beneficiaries of social assistance almost
doubled from 2009 to 2010— but, finally, it concluded that the level of social assistance benefit
continued to be manifestly inadequate.””” Something similar has occurred in Croatia, a country in
which the ECSR concluded the non-conformity with Article 13 §1 since it was not established that
means of subsistence are guaranteed to persons in need, whose social assistance is withdrawn as
penalty for having refused a job offer, regardless of their qualifications or experience, including

temporary and seasonal jobs and since the level of social assistance is manifestly inadequate.'*

As can be noted, despite the increasing of expenditure on health care and social protection in these
countries, the level of adequate assistance is still lower than the EU average, which is further
complicated given the large number of vulnerable low-income households in these countries. In this
sense, a number of countries observed that the efforts done on social protection are still insufficient
ot inefficient (E.g. Armenia,”” Bosnia and Herzegovina'™ or Ukraine"") either because the level of
adequate assistance is still lower that the EU average or because the inefficiency of their social
protection systems to distribute the social assistance. That is why the ECSR have found that these

countries were not in conformity with some of the provisions of the Article 13)."

(ii) Excessive Length of Residence Condition to Foreign Nationals for Granting of

Social Assistance Benefits

In addition, with regard to the personal scope of the Article 13 {1 ESC, the ESCR has found that in
some States, foreign nationals were subject to an excessive length of residence requirement to be
eligible for social assistance. In fact, under Article 13§1, equality of treatment of foreign nationals
legally residents in the State concerned should be guaranteed in matters such as access to assistance.
This implies that entitlement to assistance benefits, including income guarantees, is not confined in
law to nationals or to certain categories of foreigners and that additional conditions such as length of

residence, or conditions which are harder for foreigners to meet may not be imposed on them.'”

127" Conclusions XX-2, Latvia, pp. 12-13

128 Conclusions XX-2, Croatia, pp. 9-12

129 Final Repott, p. 89; Conclusions 2013, Armenia, pp. 5-7.

130 Final Repott, p. 262.

131 Final Repott, pp. 1495-1497.

132 Conclusions XX-2, Croatia, p. 9-12; Conclusions XX-2, Poland, pp. 26-17.
133 Conclusions, 2013, Austria.
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This was the case of, for example, Austria, in which, in order to prevent social tourism, the entitlement
to the benefit is linked to the right of permanent residence in the country. For its part, in Finland, if
the resident permit is temporary, social assistance is often granted only in urgent cases and for
indispensable cost of living. Furthermore, non-EU or EEA nationals or from other different specific
countries (Switzerland, Liechtenstein) are not entitled to social and medical assistance unless they have
a permanent residence, which requires a regular and continued residence in the country for at least
four consecutive years."”* In Bulgaria, the infringement was twofold; 1) due to the granting of social

assistance to foreign nationals is granted only to “long-term residents”, which means a residence

b
authorised by the Ministry of Interior for an indefinite period and for which is required a proof that
the claimant has sufficient financial means; and 2) because of the people registered with the
Employment Office Directorates are not entitled to social assistance before a minimum period of six

months!®,

Prevention, Abolition or Alleviation of Need (Article 13 §3 of the ESC)

With a view to ensuring the effective exercise of the right to social and medical assistance, the Article
13 §3 of the Charter requires the Contracting Parties to provide that everyone may receive social
assistance 7 the form of advice and personal help enabling them to be fully aware of their rights to social
and medical assistance and of the ways to exercise those rights, the aim being to prevent, to remove,
ot to alleviate personal or family want. The role of the social assistance covered by this provision is to
enable those concerned to overcome difficulties arising from their state of want, to avoid benefit
dependency and to re-establish their autonomy."”® As a consequence, it applies specifically to persons

without adequate resources or at tisk of becoming so."”

It should be noted that there are not specific services separate in Article 13 §3 from the social welfare
services of Article 14, but what distinguish one from another is the different types of benefits and
services under consideration. In this regard, the ECSR has recognised that “Article 13 {3 and Article
14 of the Charter overlap since they refer to services of the same kind (social), despite their slightly
different wording: "appropriate” services offered as "social" (and medical) assistance in the case of

Article 13 §3, and services "using methods of social work" in the case of Article 14 §17."*

3% Conclusions 2013, Finland, pp. 22-23.

135 Conclusions 2013, Bulgaria, pp. 28-31.

136 Conclusions 2009, Denmark, Turkey

137 Conclusions 2009, Moldova, Malta, Sweden

38 International Federation for Human Rights (FIDH) v. Belginm, Complaint No. 75/2011, para. 158-159.
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Therefore, the social services covered by Article 13 {3 must play a preventive, supportive, and those
concerned must be fully aware of their entitlement to social and medical assistance and how they can

exercise those rightsm.

Finally, it should be said that there is no specification of the nature of the care required, or the place
where it is given. Thus, States are given considerable discretion and will respond differently with a
view to complying with the provisions of Article 13. Moreover, the Committee have considered that
under this provision of the ESCR, labour inspection should cover all sectors of activity, “no matter
whether public or private”."* Even though this margin of discretionally of them, they ate also expected
to take proportionate steps to secure the social rights of vulnerable groups and to ensure that ESC

rights are effectively enjoyed by the population'*.

In this regard, the ECSR has found that five State Parties were not in conformity with Article 13 §3
of the Charter. Specifically, those not in conformity with this provision were Latvia, Malta, Poland,

Romania and the Slovak Republic.

On one hand, countries such as Latvia or Poland, did not comply with this provision on the ground
that the granting of personal help and advice services to foreign nationals were subject to an excessive

length of residence requirement. In the cases of Romania and the Slovak Republic,'*

the infringement
was because they failed to ensure that people without resources or at risk of becoming so have
effective access to adequate services offering advice and personal assistance to prevent, remove or to

alleviate personal or family want.

On the other hand, as far as Romania is concerned, the ECSR considered that the resources allocated
to these services were admittedly insufficient to meet the needs, so there was an infringement of the
Article 13 §3 in the sense that it has not been established that people without resources, or at risk of

becoming so, have effective access to adequate services offering advice and personal assistance.'*

139 Conclusions XIV-1, Statement of Interpretation on Article 13, p. 52.

140 Conclusions 2013, p. 7

141 H. Cullen, “The Collective Complaints System of the European Social Charter: Interpretative Methods of the European
Committee on Social Rights’, Human Rights Law Review, 9 (2009), pp. 61-93 and 76-81

142 p.gr. the ECSR found that spending on social assistance in Slovak Republic was particulatly low, compared to the EU
average (Conclusions, 2013, Slovak Republic, p. 35)

4 Conclusions 2013, Romania, pp. 38-39
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Conclusion

Both social security and social assistance have suffered setbacks derived from the austerity measures.
Thus, although the crisis implies that the demand for social protection for a large number of
population has increased, the social expenditure on those services have experienced strong budget
cuts in several countries. The combination of austerity measures with the economic crisis in most
countries hit the poorest, as cut backs in benefits and public services tend to have a disproportionate

effect on those on the lowest incomes who depend on them most.'*

The truth is that the ECSR has found, in its 2013 Conclusions, no less than 180 cases of violations of
the Charter concerning health, social security and social protection. In particular, Greece, Poland, and
Romania received a high number of negative conclusions.'” However, as developed above, it could
be said that the implementation of the austerity measures and their impact on Social Protection among
the State Parties of the ESC, presented significant differences between developing and transition
countries and those with high-income. In other words, we can say that there were two different

responses to the crisis with regard to the Social Rights guaranteed by the Charter:

In the first case, the Countries did not implement austerity measures or, at least, they did not affect or
change the State’s Social Protection plan (rgr Albania, Armenia). Further, some States have
incremented their budgetary allocations for Social Protection and some of them have done positive

steps in terms of social services,'* notwithstanding that they met their objectives or not.

In the second case, States have implemented important austerity measures (such as budget cuts),
which, directly or indirectly, have affected their social protection schemes. Austerity measures, where
they have been implemented, translated into an increasing demand for information and emergency
social services and front line social services. State resource constraints are limiting the ability of
agencies to respond and there has been a reduction on the ability of services to respond to urgent
needs; a situation which is most suffered by the poor and vulnerable population. The immediate
consequence of the budget cuts on health, social security and social assistance or any aspect related to
social protection, carried out by some States (E.g. Latvia, Austria, Cyprus, Greece, Spain, Portugal, or
Italy), has resulted in a lack of social protection for the citizens of these countries at the expense of

the fulfilment of Article 13. A European Commission report has reflected and concluded that these

144 BEuropean Commission, EU Network of independent experts on social inclusion. Social impact of the crisis and developments
in the light of fiscal consolidation measures (February 2011)

145 Conclusions 2013

146 p.gr. Albania (p. 32 of the Final Report)
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kinds of cuts could lead to significant reductions in the level of real household incomes, sometimes

putting a heavy strain on the living standatrds of low income household."

The Council of Europe has stressed in this regard that States should ensure a minimum of protection
for all through a solid legal and institutional framework, including in times of economic crisis, in
accordance with international and CoE standards.'* It should also be brought up that the ECSR has
specified that “even when reasons pertaining to the economic situation of a state party make it
impossible for a state to maintain their social security system at the level that it had previously attained,
it is necessary (...) for that state party to maintain the social security system on a satisfactory level that
takes into account the legitimate expectations of beneficiaries of the system and the right of all persons

to effective enjoyment of the right to social security”.'”

It should be pointed out however that, in general, most of all of the countries found that the measures
and policies for social protection carried out by their own governments —before, during and after the

crisis— was not sufficient to guarantee or cover the real social protection need.

Conversely, other States not only did they not take any austerity measures which might have affected
their social protection schemes, but also they have taken some positive steps in this field and even

reportedly have increased their budget allocations for this purpose.

One conclusion can be drawn from the Report: in most countries where austerity measures were
implemented, it has been found that these policies have resulted in the rise of inequality between the
poorest and the richest population, as well as in a general deterioration of the living and health

condition of all those who lack sufficient resources.

Moreover, it should be pointed out that, despite many governments have implemented direct policies
aimed to improve the living conditions of all those who are in need, the States have concluded in most

cases (and, more often, in the case of countries from Eastern Europe) that their design is not efficient.

Another remarkable fact is that, despite not every measure were directly designed to affect the social
protection, it could be said that every cut on public expenditures have affected, in a bigger or smaller

scale, social protection and social conditions.

In 2012, the Parliamentary Assembly of the Council of Europe expressed its concern about austerity
measures and pointed out that “the restrictive approaches currently pursued, predominantly based on

budgetary cuts in social expenditure, may not reach their objective of consolidating public budgets,

147 Buropean Commission, Social protection budgets in the crisis in the EU, Working paper No. 1/2013.

148 Council of Europe, Report by Nils Muiznieks following his visit to Spain from 3 to 7 June 2013, CommDH (2013) 18,
of 9 October 2013, para. 41.

149 JKA-ETAM p. Greece, Complaint No. 76/2012, Decision on the metits of 7 December 2012.
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but risk further deepening the crisis and undermining social rights as they mainly affect lower income

classes and the most vulnerable categories of the population”."”

For its part, the European Commission has pointed out that, in response to the crisis there was a
“clear tendency in many countries for an increasing number of people to depend on often inadequate

social assistance schemes”.” The main findings of our research confirm this statement.

In view of the above, concluding, with the words of the Commissioner for Human Rights, who
reminds us that “periods of financial dire straits should not be seen as emergency situations that
automatically entail the curtailment of social and economic rights and the deterioration of the situation
of vulnerable social groups. On the contrary, such periods of time should be viewed by states as
windows of opportunity to overhaul their national human rights protection systems and reorganise
their administration in order to build or reinforce the efficiency of national social security systems,

including social safety nets that should be operational when necessary”.'”

150 PACE, Res. 1884, Austerity measures — a danger for democracy and social rights, of 26 June 2012

151 BEuropean Commission, DG Employment, Social Affairs and Inclusion, Social impact of the crisis and developments
in the light of fiscal consolidation measures,

152 Commissionet’s Report on Portugal, CommDH (2012), 22. P.15
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4. Social Exclusion

The European Committee on Social Rights has clearly stated that living in a situation of poverty and
social exclusion violates the dignity of human beings."” Poverty has been defined as a deprivation due
to a lack of resources.” Article 30 requires States Parties to adopt a set of priorities and measures to
prevent and remove obstacles to access fundamental social rights. The measures taken must promote
and remove obstacles to access to fundamental social rights, in particular employment, housing,
training, education, culture and social and medical assistance. It should be noted that this is not an
exhaustive list of the areas in which measures must be taken to address the multidimensional
phenomena of poverty and social exclusion. Adequate resources are one of the main elements of the
overall strategy to fight social exclusion and poverty, and should consequently be allocated to attain
the objectives of the strategy. Moreover, adequate resources are an essential element to enable people
to become self-sufficient. Finally, the measures should be adequate in their quality and quantity to the
nature and extent of poverty and social exclusion in the country concerned. The at-risk-of-poverty
rate before and after social transfers (Eurostat), is used as a comparative value to assess national

situations.'

Member States Action under Article 30

Throughout the financial crisis each State tackled the issue of poverty and social exclusion differently.
Although it ought to be noted that only a few countries have ratified Article 30", this section will
analyse the main State programmes and how they had an impact on poverty levels in times of the

economic crisis.

Albania has not adopted Article 30 of the ESC. However, the Albanian legal research group found
that that country has nevertheless adopted some new laws, znter alia the Law for Social Assistance and

Services,"”” which provides that people in need of two main categories of aid: Social assistance'™ and

153 Buropean Commiittee for Home-Based Priority Action for the Child and the Family (EUROCEF) v. France, Complaint No.
82/2012, para. 71.

154 Thid.

155 Digest of the case-law of the European Committee of Social Rights, 1 September 2008, 167, 168.

156 Finland, France, Italy, Latvia, Norway, Slovak Republic, Slovenia, the Netherlands and Ukraine.

157 Law No. 9355 for Social Assistance and Setvices. Final Report, 31.

158 Article 4 of Law No. 9355, date 10 March 2005, “For Social Assistance and Services”. Final Report, 32.
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Social services,"’ offered in two different forms: Services of Social Care and Services of Social-Medical
Care.'” The institution that implements social assistance policies and legislation is the State Social
Service.'" The level of poverty in Albania grew by 1.9% in the period between the years 2008 and
2012, reaching 14.3% of the total population.'®® Albanian legislation has extended the umbrella of

social assistance to additional groups that have not been protected by this system until 2011.'

Armenia has not adopted Article 30 of the ESC. The Armenian legal research group noted that as
even before the economic crisis the poverty level in the country was significant, the government
adopted the Strategic Programme on Poverty Reduction, starting in 2003.'** One of the main features
of the programme was the opportunity of civil society to participate in open discussions. Moreover,
the country has put into force the law on State Benefits.' The in-kind aid is provided by social service
agencies. The economic crisis had a severe impact on economic growth and poverty reduction
hindering Armenia’s progress. According to statistical dates the poverty level rose from 27.6% to
34.1% in 2009. In 2010, the rate of poverty continued to grow reaching 35.8%. In response to the
economic crisis, the Government reduced the marginal points of family benefit, which allowed more

vulnerable families to receive benefits.'*

Austria has also not adopted Article 30 of the ESC. According to the Austrian legal research group,
the country established the Austrian Platform against Poverty and Social Exclusion in order to realise
the national implementation of the European Platform against Poverty and Social Exclusion.'”” The
Public Employment Services, in cooperation with external support agencies, are providing targeted
advisory services in order to support risk groups for poverty and social exclusion. From the most

recent data we see that Austria has invested EUR 1.5 billion in risk areas, such as housing and social

159 Ihid., paragraph 5.

160 Jbid., Article 12.

161 Article 2 of the DCM, No. 542, (For Approval of the Statute of State Social Service) 2005 [VKM Pér miratimin e
statutit t& shérbimit social shtetéror|. Final Report 34.

162 INSTAT accessed on April 2015 at: http://www.instat.gov.al/media/101435/tab.6 .xIsx. Final Report, 30.

163 Final Report 36.

164 Ibid., 93.

165 The law was adopted on 12 December 2013 and was entered into force on 1 January 2014. Final Report, 94.
166 Final Repott, 97.
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exclusion.'®

® The Austrian Europe 2020 goal to reduce the number of those vulnerable to poverty or
exclusion by 235,000 people has been half achieved. This ratio has decreased in Austria from 20.6%

(in 2008) to 18.8% (in 2013).'"

Azerbaijan has not adopted Article 30 of the ESC. According to the Azerbaijani legal research group,
the country adopted several measures, namely: the State programme for 2008-2015 on the reduction
of poverty and sustainable development; Law of Azerbaijan Republic on Social Service; Presidential
Decree on Measures on the improvement of the social protection of the population with low income.
Morteover, each year, the need criterion and costs of living are calculated. In general, between 2003
and 2013 more than 1 million new jobs have been created in this country; the vast majority of them
are permanent. In 2005, the amount of unemployed in the country was 7.5%, however this amount
decreased to 5.4% in 2011."" Last year, the unemployment rate was 5%, while the poverty rate has
fallen to 5.3%. The elimination of unemployment has had a direct impact on poverty reduction and

the State Programme on the Elimination of Unemployment is presumed as one of the key measures.'”

Bosnia and Herzegovina has not ratified Article 30 of the ESC. However, the country is currently
undergoing transition towards the social inclusion framework adopted in the EU. According to the
findings of the Bosnian legal research group, the State has adopted the Law on Social Exclusion in
2013."” However, almost one third of the population of Bosnia and Herzegovina (1.5 million people)

is at-risk-of-poverty.'™

Bulgaria is another country that has not adopted Article 30 of the ESC. Nonetheless, the Bulgarian
legal research group found that the State aims to decrease the number of people living in poverty by
260,000 by 2020.'” For example, an employer must hire a person who has been registered as

unemployed for more than 1 year. Other measures taken are related to EU programmes funding and

168 Federal Ministry of Labour, Social Affairs and Consumer Protection, National Social Report 2012 (August 2012)  10-11.
Final Report, 142.

169 Statistik ~ Austria, ‘Zahl der  Armuts-  oder  Ausgrenzungsgefibrdeten  in  Osterveich — seit 2008 gesunken’

<http://www.statistik.at/web de/presse/079201> accessed 12 April 2015 [German]. Final Report, 146.

170 Final Report 202.

L Ibid., 204.

172 Ibid., 205.

173 Final Report 247.

174 World Bank, ‘Social Exclusion in Bosnia and Herzegovina and global crisis’, March 2012. Final Report 247.

175 National programme for development: Bulgaria 2020. Final Report, 289.
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include various programmes for first jobs for young people, governmental internships for students as

176

well as programmes for additional qualifications and gathering of new skills. ® The state implemented

a national programme called Activation of the Inactive Persons.'”’

Croatia has signed but not yet ratified the ESC. According to data given by Croatian Bureau of
Statistics, the at-risk-of-poverty rate is 19.5% and 29.9% are at risk of poverty or social exclusion.
14.7% of people are severely materially deprived, and 14.8% of people are living in households with

very low work intensity.'™

Key amendments, adopted at the very beginning of the financial crisis, are:
Act on Special Tax on Salaries, Pensions and Other Income, Act on Support for Job Preservation,
Act on Salaries in Local and Regional Self-Government, Act on Amendments to the Value Added
Tax Act and the decision on the Amount of the Base for Calculating Salaries for Civil Servants and
Employees.'” Main policies for fighting poverty and social exclusion have been presented in Strategy
for Fighting Poverty and Social Exclusion in the Republic of Croatia, 2014-2020." On January 1 2014,
the new Social Welfare Act was put into effect.'™ Croatia has also signed the Joint Inclusion
Memorandum and has passed the National Implementation Plan on Social Inclusion 2011-2012."%

One of the most talked-about measures in this field was the introduction of Professional Training

through Temporary Employment. The Employment Promotion Act was passed in 2012.'%

Cyprus has not accepted Article 30 of the ESC. It has however made significant efforts to promote
the protection against poverty and social inclusion through legislation. The national legal research
group found that the Employment Service of the Labour Department offers free counselling to job

seekers through a network of 14 Provincial and Local Labour Offices throughout Cyprus.'™ In July

1

=

¢ Final Report, 289.
177 Ihid., 292.

178 Thid., 338.
179

=]

Predrag Bejakovi¢ and Viktor Gotovac, Activities in economic recovery in Republic of Croatia with an Emphasis on
Labour Market, Review of Social Policy, 2011. 343. Final Report, 339.

180 Final Report 339. Government of the Republic of Croatia, Strategy for Combating Poverty and Social Exclusion in
the Republic of Croatia (2014 - 2020)

<https://vlada.gov.hr/UserDocsImages/ZPPI/Strategije/STRATEGY COMBATING POVERTY SOCIAL
EXCLUSION 2014 2020.pdf>, accessed 15 January 2015. Final Report 339.

181 Social Welfare Act 2014. Final Report 339.

182 Final Report 340.

18 Employment Promotion Act 2012. (Zakon o poticanju zaposljavanja). Final Report, 340.

184Ministry of Labour, Welfare and Social Insurance,

<http://www.mlsi.gov.cy/mlsi/mlsi.nsf/faq gr/faq gr’OpenDocument>, accessed on 17 March 2015. Final Report,
403.

39



elsa

The European Law Students’ Association

2013, the President of Cyprus announced the reform of the social welfare system which would be
based on ensuring the Guaranteed Minimum Income.'®” Equally important is the Decree on minimum
wage of 2012, which specifies that the amount of the minimum wage is to be EUR 870 (gross). In
addition, Cyprus has a broad system of social protection protecting its citizens from social exclusion

and poverty under the Public Assistance and Services Law of 2006."

In Finland, the ESC has been ratified and entered into force on 1 August 2002, including Article
30."" According to the Finnish legal research group, many of these concepts were part of the Finnish
legislative and social security systems already before the Revised ESC came into force. The ECSR
noted in their conclusions concerning Finland in 2013 that the country uses multiple approaches
combined and compared for analysing the extent of poverty.'™ After the ratification it has not been
found that Finland would have violated Article 30. Starting from 2017, Finland will implement a
reform of the pension system, which aims at prolonging working careers and improving the

sustainability of public finances."

France considers itself bound by all the articles of the revised ESC. The national legal research group
first noted that it raised the Active Solidarity Income and the Welfare for Retired.'” In March 2014,
France ratified the European regulation regarding the Fund for European Aid to the Most Deprived.""
To prevent poverty for the most deprived families with children, Family Support Allowance and the
Family Complement have been increased.”” Most of the public welfares have been increased between

2007 and 2014."” Not only has there been a global increase in the amount of each social welfare, there

185 Politis Online Newspaper, <http://www.politis-news.com/cgibin/hwebr-A=241736&-V=articles >, 26 July 2013,
accessed 7 April 2015. Final Report, 404.

186 The Public Assistance and Setvices Law of 2006 (95(1)/2006). Final Repott, 405.

187 ECSR, Conclusions 2013 — Finland — Article 13(3). Final Report, 463.

188 ECSR Finland 2013, 37. Final Report, 466.

189 Final Report, 469. Sopimus vuoden 2017 ty6eldkeuudistuksesta
http://www.elakeuudistus.fi/media/linkkitiedostot/sopimus- vuoden-2017-tyoelakeuudistukseksi.pdf , accessed 21 April
2015

190 Final Report, 544. Decree n. 2014-1127 (Decree related to the uprising of the standard amount of the Active Solidarity
Income) [Decret portant revalorisation du montant forfaitaire du revenu de solidarité active]. and Decree n. 2014-1215
(Dectee on the revalotisation of the welfate for retired people) 2014 [Decret portant revalorisation de l'allocation de
solidarité aux personnes dgées]. [French]

191 Final Repott, 533. Regulation n® 223/2014 of the European Parliament and of the Council of 11 March 2014 on the
Fund for European Aid to the Most Deprived.

192 Final Repott, 533. Intet-ministetial circular n. DSS/SD2B/2014/84 (Citcular related to the tising of the familial aids
in overseas departments) 2014 [Circulaire relative a la revalorization des prestations familiales servies dans les departements
d’outre-mer et a Mayotte au ler Avril 2014]. [French]

193 Final Report, 540. <http://www.insee.fr/fr/themes/tableau.aspereg id=0&ref id=NATTEF04602.>
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is also a general increase in the number of beneficiaries of those aids. As France has not taken any real
austerity measure, the main consequences of the crisis can be observed through the budget cuts.
However, it does not seem that these budget cuts have had any negative impact on the social inclusion
measures. In fact, all the statistics agtee to show increasing social service and welfares.” The ECSR
concludes that the situation in France is not in conformity with Article 30 of the ESC on the grounds
that: (i) follow-up of decisions on the merits of Collective Complaints No. 33/2006 and 51/2008
remains unsatisfactory; (ii) there was discrimination of migrant Roma in respect of housing policy

195

during the reference period (Collective Complaint No. 67/2011).

Article 30 of the ESC has not been recognised as mandatory to be implemented by Georgia. The
Government also promotes the creation of proper programmes for vulnerable groups, for instance to
arrange various types of holidays, medical support, etc. Additionally, according to the 2014-2020
action plan, a growth diagnostic method has been launched. Despite that, poverty index within
children is high, particularly in families with three children. Georgia attempts to ensure social support

for the scarcest groups.'”

The revised ESC was signed by Germany in 2007, though it has not been ratified yet. The provision
of Article 30 of the ESC is therefore not applicable. In 2010, 15% of the German population were
living in poverty."”” Germany currently has the lowest level of unemployment within the EU at a rate
of 5.3% in 2013." The Act to Improve the Chances of Integration in the Labour Market was
introduced in December 2011."” The National Pact to Promote Training and Young Skilled Workers
promotes in-company vocational training and thereby tries to ensure that young people have access
to safe jobs.*” With regard to demographic change in Germany, the ministry also promotes the

integration of workers aged over 50 by enhancing the programme Perspective 50plus.”” The joint

194 Final Report, 540.

195 European Committee on Social Rights Conclusions 2013, p. 52
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/France2013 en.pdf, accessed 17 October
2015.

196 Final Report 584-585.

197 Final Report, 617.

198 Final Report, 618.

199 Final Report 620.

200 Final Report 633.

201 Final Report 623.
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National Strategy for Literacy and Basic Education of Adults in 2012 has been adopted.”” 16% of
eldetly people in Germany ate at risk of living in poverty.*” Health problems contribute to reducing
their earning capacity. The pension for reduced earning capacity pursuant to § 43 SGB VI (German
Social Security Code — Book VI) aims at preventing people with a reduced earning capacity from

falling into poverty.””*

Greece has signed but not ratified the ESC. However, the measures taken would notably mean a
breach of Article 30. Therefore this will be further elaborated in the section on “Violations”.

The percentage of people living in a situation of severe material deprivation has significantly risen
from 11% in 2009 to 20.3% in 2013, according to Eurostat; the gap of unemployment has widened
dramatically from 9% in 2009 to 27.5% in 2013 and has fallen to 25.5% in 2014, according to the
ELSTAT. In 2012, youth unemployment in Greece reached 57.6%.*"”

Hungary has not accepted Article 30 of the ESC. The rate of at risk of poverty or social exclusion
ranks among the highest in Europe. According to Eurostat statistics, the rate rose from 29.4% (2007)
to 33.5% (2013), but fell by 2.4% in the last year.” The especially distressing rate of severely materially
deprived people has been significantly increasing in the last years, from 17.9% in 2008 to 26.8% in
2013. The EU average of this rate was 9.9% in 2013.””” The Hungarian legal research group noted that
the Hungarian financial market was severely hit by the global crisis. The Job Protection Action Plan
encourages creation of new jobs and the preservation of existing jobs from January 2013.*” The social

inclusion policy in Hungary is aligned with the National Sustainable Development Framework

2 Final Report 623.
3 Final Report 625.
4 Final Report 625.
5 European Commission, Eurostat, ‘Uﬂem])/oymem‘ rate by sex and age groups’

Hellemc Stamstlcal Authorlty (EL STAT.), ’Labom Fom' prej Third Quaﬁer of 2074’ (Press Release 18.12.2014)
<http://www.statistics.gr/portal /page/portal /ESYE/BUCKET/A0101/PressReleases/A0101 SJO01 DT Q

Q 03 2014 01 F GR.pdf > accessed 10 February 2015 [Greek]. Final Report 668.

206 Eurostat <http://appsso.eurostat.ec.ecuropa.cu/nui/show.do?dataset=ilc pepsO1&lang=en> accessed 1 April 2015.
Final Report, 777.

207 Eurostat,

accessed 1 Aprll 2015 Final Report, 777.
208 Final Report, 779. Government of Hungary, ’Job Protection Action Plan Summary’

http://2010- 2014 kormany.hu/download/e/8c/90000/Job%20protection%20action%20plan.pdf . accessed 1 April
2015.
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Strategy, which was adopted in 2013.”” The National Social Inclusion Strategy, being a hotizontal
strategy, focuses on the social inclusion of the most disadvantaged social groups, especially Roma,
children and those living in disadvantaged regions for the period 2011-2020." Extended public work
scheme has been introduced in 2008 (Way to Work Programme) and in 2011 (The National Public
Work Programme). Due partly to these, the unemployment rate — which has reached record level at
the peak of the crisis at 11.2 per cent in 2010 — recovered to its pre-crisis level of 7.7 per cent in 2014.
The National Reform Programme 2014 includes 10 main measures concerning education. An
important aim is reducing the number of early school leavers. A model project of the Swiss-Hungarian
Cooperation Programme, focusing on the organisation of basic care in national health services through
the promotion of a virtual care centre, targets the involvement of Roma communities in screening

programmes, in cooperation with the National Roma Self-Government.*"!

In compliance with the obligations undertaken under the ESC, Italy extended its security scheme
aiming at avoiding social exclusion and adopted financial aid measures for vulnerable groups. Thus,
the national expense for social protection pertain to pension benefits by 66.7%, to healthcare by 24%
and to general welfare assistance by 8.1%.”"> The Italian Ministry of Labour had instituted the Fund
for Employment already in 1993, with the aim to increase employment rates. In 2008, it received a
new task to finance also professional trainings. The National Strategy Framework especially focused
on Roma, Sinti and Travellers community based, taking into account the peculiar characteristics of
these groups.”” On the other hand, the ECSR criticised the action of the Government, as its plan
seems to be too general and with a limited scope compared to the priorities of the 2006-2008 National
Strategy Report for Social Protection and Social Inclusion.”* Austerity measures adopted in Italy to

reduce public debt have had a negative impact on national poverty rates.

209 “National Council for Sustainable Development Homepage’ < http://nffthu/en/ > accessed 10 April 2015.  Final Report,
780.

210 Minister of State for Social Inclusion, Ministry of Public Administration and Justice, ‘Social Inclusion Strategy — Extreme
Poverty, Child Poverty, the Roma’ [2011] 17

http://ec.curopa.cu/justice/discrimination/files/roma hungary strategy en.pdf, accessed 1 April 2015.  Final Report,
780.

211 *National Social Report Hungary’ 10.  Final Report, 787.
212 Final Report, 831. Italy, National Strategy Report on Social Protection and Social Inclusion 2008-2010, pt 1, 6-7.
213 Thid.

214 European Committee of Social Rights, Conclusions 2013 (Italy), 48.  Final Report, 832.
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Latvia has adopted Article 30 of the ESC. The registered unemployment rate in Latvia was 9% as of
31 January 2015, as provided by the statistics of the State Employment Agency.””” The Latvian legal
research group found that all activities related to the housing of homeless persons are provided by
institutions of local governments. This includes maintaining rest-houses and pensions, allocating social
flats according to law, as well as providing educational, social and cultural assistance to those in need.
The main focuses regarding the reduction of poverty levels are: the reduction of tax burden for the
economically active persons, the promotion of employment for the socially excluded persons, as well
as reduction of discrimination threats and stereotypes. On 20 December 2012, the National

Development Plan of Latvia for 2014-2020 was adopted.*'®

Malta has not ratified Article 30 of the ESC. According to the national legal research group, the State
has witnessed a steady increase in the number of people living at risk of falling into poverty and social
exclusion.”’” The impact that austerity measures had on the Maltese population cannot be quantified
in an effective manner and the increase in the percentage of people risking poverty cannot be
attributed to the aftermath of the implementations of the measures due to the fact that the increase
has been steady and is likely to be the result of internal economic and social policy. The State has
created work and training exposure schemes to improve the chances of students to create links with
the workplace. The fundamental principle employed by Malta in its policy-making is to safeguard the
interests of the most vulnerable, thus ensuring that families, youth, adults and the elderly are entitled

to assistance from the government.*"®

Norway considers itself bound by Article 30 of the ESC. According to the national legal research
group, acts regulating social rights are the Social Services Act, the Education Act, the Norwegian
Culture Act and the Patient’s and User‘s Rights Act, respectively.”” Norway did not impose any
austerity measures in response to the 2008 financial crisis. There does not seem to be any serious

deficiencies in the assessment of the measures taken by the Norwegian Government to meet the

215 Regjstretais bezdarba limenis valsti <http://nva.gov.lv/index.php?cid=6> accessed 12 March 2015 [Latvian] Final
Report, 894.

216 National Development Plan of Latvia for 2014—2020
<http://www.pkc.gov.lv/images/NAP2020%20dokumenti/NDP2020 English Final.pdf> accessed 15 June 2015. Final
Report 896.

27 Ibid., 935.

218 Final Report, 937.

29 Ibid., 995.
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requirements of Article 30 — neither when it comes to legislation nor poh'cies.m The Committee

concludes that the situation in Norway is in conformity with Article 30 of the ESC.*!

Poland has not ratified the Revised ESC, thus it is not bound by Article 30. The reason for this is,
according to the national legal research group, a lack of possibility to sufficiently fulfil duties set forth
there.”” Statistic research conducted in Poland shows that the group most vulnerable to poverty and
social exclusion is the youth. Research conducted by Central Statistical Office in 2013 shows that over
700,000 children and young people are affected by poverty.”” The National Programme of Countering
Poverty and Social Exclusion 2020 have been adopted.” In the petiod of 2005-2012, the percentage
of Poles living in extreme poverty decreased by almost half (from 12.5% in 2005 to 5.7% in 2010),

although since 2011 a slow growth can be noticed.”

Portugal has ratified the revised ESC. The national legal research group emphasised that Portuguese
Constitution is embedded in social concerns, therefore it widely grants protection to people facing
social deprivations and living in situations of poverty.”® As the ECSR observes, in 2010, the social
transfers to combat poverty were effective, since they had a great impact on poverty reduction; without
this set of social transfers the poverty rate would increase from 17.9% to 26.4% - in the subsequent
years the situation has deteriorated.”’ In an initial stage, the most significant measures pursued by the
Government to alleviate the impact of the economic crisis for persons who live or risk living in a
situation of poverty, as well as their families, were enacted in 2011 through the National Social
Emergency Programme.” Secondly, the unemployment subsidy was increased from 10% to 20% for

those couples with children where both members are unemployed. Thirdly, a few changes were also

220 Ibid., 1001-1002.

221 European Committee on Social Rights Conclusions 2013, p. 42
<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Norway2013 en.pdf> accessed 17 October
2015.

222 Final Report, 1049.

223 Poverty in Poland in Central Statistical Office’s research, Warsaw 2013.  Final Report, 1050.

224 Final Report, 1053. <https://empatia.mpips.gov.pl/-/krajowy-program-przeciwdzialania-wykluczeniu-spolecznemu-

2020> accessed 14 April 2015.

225 Polish poverty in the Eurgpean Year of Fight with Poverty and Social Exclusion - Conference Materials’, edit. Hieronim E. Kubiak,

Akademia im. A. F. Modrzewskiego, Cracow 2012. Final Report 1054.

226 Final Report, 1113.

227 Ibid., 1115.

228 Final Report, 1116. Available at

<http://www.portugal.gov.pt/media/747090/programa%20emergencia%?20social.pdf> accessed 30 June 2015.
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introduced in the Social Inclusion Income.”” The ECSR concludes that the situation in Portugal is
not in conformity with Article 30 on the ground that there was a lack of a co-ordinated policy in

housing matters with regard to Roma (Collective Complaint No. 61/2010).

Article 30 was not accepted by Romania when the ESC was ratified in 1999. Statistics provided by
Eurostat showed that at the end of 2013, 40.4% Romanians were at risk of poverty and social
exclusion. In the period 2008-2013, the number decreased slightly. In the same period, the relative
poverty percentage of the population was situated between 23.3% (2008) and 22.4% (2013).”' The
main reasons associated with the increased risk of poverty and social exclusion are material resources
deprivation, social transfers and households with low working rates. At the end of 2014, the National
Strategy and the Action Plan for Social Inclusion and Fight against Poverty for 2014-2020 was
approved by the Romanian Government.”” The institution in charge for most of the objectives is the
National Agency for Employment.” With the role to offer a better coordination of the measures
settled by the law, the National Strategy and the Action Plan for Occupying the Labour Force 2014-
2020 was developed, whose main objective is to reach a sustainable level of labour employment,
supported by economic competitiveness, social cohesion and sustainable development.”* Another
measure, launched after the financial crisis stroke in 2008, is the First Home programme - the State
guarantees the loans contracted for the purchase or the construction of a dwelling.” The level of
relative poverty, referred to an average of the population of a country, decreased between 2008-2013,
but on the other hand, the level of the absolute poverty increased during the period 2008-2012 from
23.2% to 27.7%.%°

Russia has not ratified Article 30 of the ESC. According to the Russian legal research group, Russian

Labour Code does not contain provisions that would encourage employers to hire persons who live

229 Final Report, 1117.
230 The European Committee on Social Rights Conclusions 2013, p. 46

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State /Portugal2013 _en.pdf> accessed 17 October
2015.

231 Final Report, 1145.

22 Ihid.

233 More information about the Agency can be found at the address
www.anofm.ro/files/NAEY%20Romania%200verview.pdf. Final Report, 1146.

234 Final Report, 1146.

25 Ibid., 1147.

236 Ibid., 1148.
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or at risk of living in a situation of poverty. Federal Law on Employment in Russian Federations
regulates a situation of unemployment.””” The Russian Federation provides social housing for persons
who are officially indigent and have a need for housing. The austerity measures did not have an impact
on the poverty level in the Russian Federation.”® Moreover, in accordance with the Federal Service of
State Statistics report, the number of indigent citizens in 2008 appeared to be lower than it was in

2005-2006. The poverty rate has decreased to 13.1% in comparison with 13.3% in 2007.*”

The Slovak Republic is bound to Article 30 of the ESC. The inclusion policies, as specified in the
Commission Recommendation 2008/867/EC of 3 October 2008 on the Active Inclusion of People
Excluded from the Labour Market, are based on the recognition that social exclusion and poverty
harm humans in many spheres of life and thus represent multiple disadvantages.**’ In reaction to the
meeting of the Council of the European Union for Employment, Social Policy, Health and Consumer
Affairs on 19 May 2011 and the meeting of the European Council dated 24 June 2011 the Government
Office of the Slovak Republic adopted the Strategy of the Slovak Republic for Roma Integration by
2020.**' The ECSR could not reach the conclusion due to insufficient information provided in the
report by the State; it imposes an obligation to provide the requested information in the next report

on this provision.242

Slovenia has ratified Article 30 of the ESC. The country implemented new social legislation, which
gave more people access to social benefits and raised the minimum wage; active employment policy
measures and programmes of social activation, intended primarily for the use of long-term
unemployed; formal establishment of a working body at national and regional level to harmonise
policies and actions that affect the social status of individuals and families; access to health care is

revised and amended by the Law on Health Care and Health Insurance; Free public education and the

237 Federal Law of 19.04.1991 “On employment in Russian Federation” No 1032-1. Final Report, 1176.
23 Final Report, 1177.
23 Final Repott., 1777
240 Ibid., 1215.
241 Final Report, 1216. Stratégia Slovenskej republiky pre integraciu Rémov do roku 2020 (Strategy of the Slovak Republic
for Roma Integration by 2020)
www.minv.sk/swift data/source/romovia/dokumenty/StrategiaSR integraciaRomov.pdf> accessed 28 March
2015 [Slovak].
242 The European Committee on Social Rights Conclusions 2013, p. 47

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State /SlovakRepublic2013 en.pdf> accessed 17
October 2015.
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possibility of obtaining social scholarships.*” The risk of poverty in 2012 (13.5%) remained
approximately at the level of the previous year. From 2009 to 2012, the poverty rate in Slovenia
however increased by 2.2%, which is more than the EU average (0.5%). In 2013, the risk of poverty
reached up to 14.5%.*** The level of the risk for social exclusion was 20.4% in 2013 and rising. The
Operational Programme for Material Assistance to the Most Deprived for the Period 2014-2020,
which is based on the implementation of European aid to the most threatened by poverty, began by
cutting wages in public sector and everywhere where the employer is the State.** Various additional
contributions to monthly earnings have been temporary abolished, promotions have been frozen.
Social security has declined also in the area of health care. The impact of crisis of course deteriorated
social welfare for a significant part of the population; however, Slovenia remains one of the EU
members with a low risk of poverty.** The ECSR concluded that Slovenia is in conformity with Article

30'247

Spain has signed but not ratified the ESC. The national legal research group found that in December
2013, the Spanish Council of Ministries approved a national social plan against poverty.”* Since the
start of the economic crisis, poverty in Spain has increased. Austerity measures have influenced the
poverty level in Spain. In 2008, 23.7% of the population in EU27 was considered poor, while in Spain
the rate was 24.5%. In 2012, it rose in Europe 2.2%, but in Spain it rose by 3.6% (compilation based
on INE and Eurostat database). Accordingly, also social exclusion or deprivation was raised in this

period.””

243 Final Report, 1277.
24 Final Report, 1277 Kazalniki dohodka in revscine, Slovem)a 2013

ico’ldNovice=6490 > accessed 16 April 2015

[Sloveman]
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vlade,<http://www.vlada.si/medijsko_sredisce/sporocila_za javnost/sporocilo za javnost/article/70 redna seja vlad

e rs 48320/> accessed 16 April 2015 [Slovenian].
246 Final Report, 1280.
247 The European Committee on Social Rights Conclusions 2013

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Slovenia2013 en.pdf> accessed 17 October
2015.

248 Final Report, 1342.
249 Thid., 1344,
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The Netherlands is bound by Article 30 of the ESC and is one of the top performers with 15.7% of
the population at risk of poverty or social exclusion.” According to the Dutch legal research group,
the State offers a relatively satisfactory unemployment insurance in comparison with other countries,

as the net replacement rate in the first year of unemployment is more than 70%.>"

To help integrate
young people, especially those who live or who are at risk of living in a situation of poverty, into the
labour market, in 2009 the Investment in the Young Act was introduced, which obliges municipalities
to offer work combined with schooling to young individuals between the ages of 18 and 27 applying
for welfare or social assistance.” Social housing was created for people that have a low income.
Housing companies are obliged to appoint 90% of the vacant houses to this group of people.””
Inequalities in social and medical assistance are present in the Netherlands, and usually due to different
opportunities and resources that are caused by the difference in social class, gender, country of origin,
territory, age and other factors. The problem with regards to social and medical assistance is partly

linked to the austerity measures but also in the inaction and lack of help of the government in this

respect, as while people’s real incomes declined, user fees in the health sector have risen.”*

The United Kingdom has signed but not ratified the ESC. The national legal research group noted
that the State is suffering from wealth inequality, as millions of its citizens are socially excluded from
society, living in a situation of poverty and deprivation.” In the context of the Education Endowment
Foundation, the promotion of effective access to adequate education is enhanced by the provision of
a teaching and learning toolkit.”>* The Jobcentre plus, which is an executive agency of the Department
of Work and Pensions, works closely with employers in order to provide jobseekers, between the ages

of 18-24, with valuable work experience placements ranging from 2 to 8 weeks available through the

250 Eurostat, ‘1 Europe 2020 Targets: Poverty and Social Exclusion Active Inclusion Strategies’ [s.d.] 1.  Final Report,
1380.

251 Eurostat, ‘1, Europe 2020 Targets: Poverty and Social Exclusion Active Inclusion Strategies’
<http://ec.europa.cu/europe2020/pdf/themes/33 poverty and social inclusion.pdf> accessed 5 May 2015. Final
Report, 1381.

252 R Buwals, "“Policy Measures on Youth Unemployment in the Netherlands™ [2013] 1, 7. Final Report, 1382.

253 Final Report, 1384. <http://www.rijksoverheid.nl/onderwerpen/huurwoning/sociale-huurwoning-huren> accessed

on 24 April 2015>

<https://www.oxfam.org/sites/www.oxfam.org/files / cs-true-cost-austerity-inequality-netherlands-120913-  en.pdf>.

255 Final Report, 1435.
256 Final Report 1436.

<https://www.gov.uk/government/ policies/ raising-the-achievement-of-disadvantaged-children> accessed 15 March
2015.
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Youth Contract.” Interestingly, the austerity measures have impacted citizens’ perspectives of what
constitutes minimum living standards. According to the national legal research group, the tight
austerity measures of the current coalition government are set to hit persons living without adequate

living standards the hardest.”®

Ukraine is bound by Article 30 of the ESC. The national legal research group found that on 31 August
2011, the Cabinet of Ministers approved the National Programme of overcoming poverty and poverty
reduction for the period 2015.>” The main objectives of the Programme are: reducing the number of
poor people among workers, families with children, orphans and children deprived of parental care,
homeless children, the unemployed, the disabled, the homeless, those who live in rural areas and the
prevention of chronic poverty. According to the Institute of Demography and Social Studies of
National Academy of Sciences of Ukraine, 15.2% of Ukrainians live below the subsistence level.*”
The unemployment rate in Ukraine is estimated at about 7.2%, which is quite a normal rate in modern
European countries.”” The unemployment benefits were approved by the order of Ministry of Social
Policy on 20 November 2000. The emphasis must be put on Law n. 2623-15 On the Essentials of
Social Protection of Homeless People and Homeless Children from 2005.°* This law defines risk
groups and measures to prevent homelessness, establish a system of social reintegration of homeless
people by social patrolling, contains a list of institutions of social protection for the homeless.”” The
Committee concludes that the situation in Ukraine is not in conformity with Article 30 of the ESC on
the ground that it has not been established that there is an effective overall and coordinated approach

to combat poverty and social exclusion.””*

257 Final Report, 1436.

<https://www.gov.uk/government/policies /helping-people-to-find-and-stay-in-work /supporting- pages/introducing-
measures-to-give-jobcentre-plus-flexibility-in-helping-people-back-to-work> accessed 15 March 2015.
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The Right to be Protected from Poverty and Exclusion (Article 30)

In the Netherlands, the ECSR considers that the legislation and policy concerning the access to
emergency shelter has brought about a situation where homeless persons in need of shelter are not
offered shelter regardless of genuine need. Subsequently, this is not in keeping with the obligation to
prevent poverty and social exclusion. It further appears that the measures to improve the coordination
between the responsible municipalities were envisaged for addressing the situation. However, in light
of the information at its disposal, the ECSR finds that the coordination between the responsible

authorities is currently insufficient for the purposes of Article 30.*

In France, the Committee takes note of the Strategy of the French Government for the inclusion of
Roma (received by the European Commission on 8 February 2012) in the context of the EU
Framework for National Roma Integration Strategies up to 2020. However, it failed to adopt a
coordinated approach to promote effective access to housing for these persons who live or are at risk
of living in a situation of social exclusion. It also noticed that the Government has failed to take
specific measures in this field towards the migrant Roma population when it should have. Treating
the migrant Roma in the same manner as the rest of the population when they are in a different

situation constitutes discrimination.?®

In Italy, the ECSR considered that the respondent State has not proved that it has invested real efforts
to prevent or eradicate the poverty situation affecting Roma and Sinti population, especially those
evicted people who were rendered homeless without any social assistance from the Italian authorities
in a context of isolated ghettos with highly substandard conditions and inadequate public
infrastructure or services.””” Hence, Italy failed to adopt an overall and coordinated approach in

promoting effective access to housing for persons who live or who are at risk of living in a situation

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Ukraine2013 en.pdf> accessed 17 October
2015.

265 European Federation of National Organisations working with the Homeless (FEANTSA) v. the Netherlands, Collective Complaint
No. 86/2012, patas. 66, 67.

266 Médecins du Monde - International v. France, Collective Complaint No. 67/2011, patas. 58-60.

267 Centre on Honsing Rights and Evictions (COHRE) ». Italy, Collective Complaint No. 58/2009, para. 98.
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of social exclusion.”®

In Portugal, the Committee held that the inability and unwillingness of central authorities to correctly
oversee/coordinate the implementation of housing programmes at a local level, taking into
consideration the specific situation of Roma, for instance by taking action against those municipalities
where housing projects have led to the isolation or segregation of Roma, demonstrates the lack of an
“overall and coordinated approach” in this area, amounting to a violation of Article E taken in

conjunction with Article 3(.%

Although Georgia is not bound by Article 30, the Georgian legal research group noted that the
exemption from income taxes covers only people with disabilities from childhood; as for other
vulnerable groups like homeless persons, families and their members who have problems in
deprivation, poverty and persons with special needs, they are not able to use relevant support and

opportunity needed.””

In addition, and although noting that Greece is not bound by Article 30, the Greek legal research
group highlighted that the impact of austerity measures can be inferred by means of the transformation
of the welfare state realised by the Greek government and it is, in a way, reflected by today’s high
petcentages of vulnerable groups. The reduction of salaries under Laws nos. 3833/2010, 3845/2010,
3899/2010, the reduction of the lowest income under Law no. 4093/2012 and as a result, the
reduction of the subvention of unemployment predicted for under Joint Ministerial Decision no.
3800/359/1.3.2012, resulted in a fall of the poverty threshold, increasing poverty and making the
already poor people poorer.””! Through Law n. 4021/2011, a special tax ‘haratsi’ was imposed on built
surfaces with electricity connection, and was levied via electricity bills. The sanction for non-payment
was the interruption of electricity connection, resulting in material deprivation of electricity. According
to a part of the majority in decision n. 1972/2012 of the Greek Council of State, which annulled this
specific sanction, this sanction infringed the right to a decent living.”* As far as Roma population in

Greece is concerned, the negative impact of austerity measures is, somewhat, confirmed by the

268 Ibid., para. 102.

209 Eurgpean Roma Rights Centre (ERRC) v. Portugal, Collective Complaint No. 61/2010, para. 62.

270 Final Report, 585.

271 Ibid., 666.

272 Greek Council of State (Plenary Session), Judgment No. 1972 (2012), thought 25. Final Report, 667.
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Conclusions of the ECSR,”” as well as by the ECtHR jurisprudence. Under the National Strategic
Reference Framework 2007-2013, a programme is being implemented to assure access to education
for the vulnerable groups.”” This measure is in conformity with Article 30 of the ESC. Furthermore,
in order to assure social integration in Greece, the National Centre of Social Solidarity has been
created, providing short-petiod hosting hostels and social hostels for the homeless.”” These measutes
are in conformity with Article 30 of the ESC. A series of measures have been taken with a remarkable
delay or with lack of coordination, which is inferred by the impact of austerity measures, as well as the

high percentages of poverty and social exclusion.””®

Conclusion

To conclude, the majority of European States, reportedly all except Norway, have adopted austerity
measures in response to the economic crisis. There have been good and bad practices, however, and
all have faced challenges in their attempt to combat the economic crisis as well as they could, with
regard to their financial resources. Mostly, austerity measures have been linked with an increase in
poverty levels. In 2013, more than a third of the population was at risk of poverty or social exclusion
in five Member States: Bulgaria (48.0%), Romania (40.4%), Greece (35.7%), Latvia (35.1%) and
Hungary (33.5%). On the contrary, the lowest shares of persons being at risk of poverty or social
exclusion were recorded in the Czech Republic (14.6%), the Netherlands (15.9%), Finland (16.0%)
and Sweden (16.4%). Among Member States for which data was available, the at-risk-of-poverty or
social exclusion rate has increased from 2008 to 2013 in most of the Member States, the only decreases
being recorded in Poland (from 30.5% in 2008 to 25.8% in 2013), Romania (from 44.2% to 40.4%),
Austria (from 20.6% to 18.8%), Finland (from 17.4% to 16.0%), Slovakia (from 20.6% to 19.8%), the
Czech Republic (from 15.3% to 14.6%) and France (from 18.5% to 18.1%).”"" Living standards, as

273 Final Report, 669 Council of Europe ‘Greece and the European Social Charter’ (Country Factsheets, Greece)
ing/socialcharter/CountryFactsheets/Greece en.pdf> accessed 8 April 2015.
274 Fmal Report, 672. Operanonal Programme ‘Human Resonrces Development (EPANAD)’

spPpID=13&la=1> accessed January 20 2014 [Greek].

275 Fmal Report 673.
276 Ibid., 675.
277 Eurostat: At risk of poverty or social exclusion in the EU28, 4 November 2014, available at

2684d1029860> accessed 31 October 2015.
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measured by the median equivalised disposable income, fell in 15 Member States in 2010 compared

with a year earlier, after adjusting for inflation.””®

It is a common result that austerity measures hit persons living without adequate living standards the
hardest. According to Eurostat, it seems that the most vulnerable group is children. In 2011, 27% of
children (aged 0-17) in the EU-27 were at risk of poverty or social exclusion (AROPE) compared to
24.3 % of adults (18-64) and 20.5 % of the elderly (65 or over). Children with a migrant background

were at a greater risk of poverty than children whose patrents were born in that country.””

The most affected countries are seen as Greece, Italy, Portugal and Spain, which has probably also
been a result of their governmental crisis and thus lack a coordinated approach. Nonetheless, it would
be preferable to see a more widerspread ratification of Article 30. The reasons for non-adoption were
usually the States’ awareness of their lack of possibility of respecting it. More effort will have to be put

into respect for social rights as such.

278 Rurostat, Living standards falling in most Member States - Issue number 8/2013, 22 March 2013, available at
<http://ec.curopa.eu/eurostat/en/web/products-statistics-in-focus /- /IKS-SF-13-008>, accessed 31 October 2015.

279 Eutostat: Children wete the age group at the highest tisk of povetty ot social exclusion in 2011 - Issue number 4/2013,
26 February 2013, available at <http://ec.europa.cu/eurostat/en/web/products-statistics-in-focus/-/KS-SF-13-004>,
accessed 31 October 2015.
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5. Persons with disabilities

As reported by the Secretary General Thorbjorn Jagland in 2013 on the occasion of the International
Day of Persons with Disabilities:

Around the 15% of the European population has some form of disability. In some members
states persons with disabilities are still institutionalised against their wish. Some are deprived
of the right to vote. Others put aside the mainstream society, to attend specialised and
segregated schools. Those who do find a work are often employed in sheltered workshop
without any protection under national labour law provision. European society and member
states’ authorities must safeguards the right of all people to full participation in society and

should encourage active citizenship and inclusion from a very early stage.280

For this purpose, Article 15 protects the right to vocational training, rehabilitation and social
settlement of disabled persons, in respect of all disabilities; physical, mental or intellectual.” In
particular under the provision of the Revised Charter the country has to have non-discriminatory
legislation.”® Furthermore, a compelling justification has to be given in case children with disabilities
are not integrated into mainstream education and there must be a possibility of remedying a mistake
of putting a child into a specialised school.” In addition as reported by the Commissioner for Human
Rights “the life-long exclusion of people with disabilities starts with segregation in “special” schools
or “special” classes”.”** Besides, disabled persons have the right to enter and to remain in employment.
As the tendency is to prepare disabled jobseckers to move into open market, “sheltered employment
facilities must be reserved for those persons with disabilities who, due to their disability, cannot be
integrated into the open labour market”.*® However, it perpetuates segregation and employees cannot

benefit from the protection provided by ordinary labour law.** Finally the Revised Charter undetlines

280 Secretary General Thorbjorn Jagland, ‘News 2013. Many peoples with disabilities are been deprived of basic human rights’ <
http://g00.gl/3GIp|P> accessed 30 September 2015

281 Council of Europe, ‘Rights of people with disability: Facts sheet on Article 15 of the Revised European Social Charter’
<http://www.coe.int/T/DGHI./Monitoring/SocialCharter/Theme%?20factsheets/FactsheetDisabled en.pdf>
accessed 1 October 2015

282 Tbid,

283 European Committee of Social Rights, Digest of the Case of Law of the European Committee of Social Rights (1 September
2008), <https://www.coe.int/t/dghl/monitoring/socialcharter/Digest/DigestSept2008 en.pdf> accessed 21 September
2015112

284 Council of Europe Commissioner for Human Rights Nil Muizniceks, ‘Pitfall in the implementation of the human rights of persons
with disabilities’ (High-level meeting on disability: “Forum Inclusive Education to Inclusive Employment for People with

285 [bid., 281 and 283.
286 [bid, 284.
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that for persons with disabilities to fully and effectively enjoy their rights, a coherent state policy which
must be implemented in a clear legal framework is required.”” And along these lines, the adjustment
measures are meant to overcome the barriers of communication and to give access to disabled persons

to transport, cultural and leisure activities.”*

The Right to Independence, Social Integration and Participation in the Life of the
Community of Persons with Disabilities (Article 15)

According to the European Committee Finland is in conformity with the Article 15 of the ESC.** In
particular, the Finnish legal research group highlights that all people with disabilities are provided with
a personal services plan and the disabilities services are mainly the responsibility of municipalities.
Hence education is based on the principle of community schooling and integration, but there are still
special schools and special needs vocational institutes. Furthermore, according to the Finnish legal
research group, in 2011 the employment rate of people with work limitation caused by health

condition was more than 50%.%%

Also Germany, as reported by the German legal research group, is in conformity with Article 15 §1
and 15 §2.”' Furthermore, regarding higher education all students benefit from equal access to courses
and facilities at university.””> However, when in time of economic crisis, the employer can settle a large
number of operations to maintain profitability which might result in work dismissal. In those cases

there is no protection for disabled persons under section 85 and seq. SGB X3

Despite the European Committee of Social Rights’ conclusions that Italy is in conformity with the
Article 15 §1 and 15 §3, it defers its conclusions regarding Article 15 §2.”* Notwithstanding, the Italian
legal research group states that since for more than twenty years, the inclusion of persons with special

needs in school and in employment has improved in Italy.””” However, it is required to harmonise

287 Thid 281 and 283.

288 Jhid

289 BEuropean Committee of Social Rights, ‘Conclusions2012. (Finland)’, 2012

, <www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Finland2012 en.pdf> accessed 21 September 2015
2% Final Report 474.

21 European Committee of Social Rights, ‘Conclusions XX-1 (2012). (Germany)’, 2012,
<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/GermanyXX1 en.pdf> accessed 21 September 2015
292 Final Report 630.

293 Final Report 634.

2% European Committee of Social Rights, ‘Conclusions 2012. (Italy)’, 2012,

<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Italy2012 en.pdf> accessed 21 September 2015

29 Final Report 837.
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national laws to envisage and to counter the negative effects of the economic crisis on disabled

employment.”

In the same way, Malta respects the provisions under Article 15 but the Committee has deferred its
conclusion on Article 15 §2.*”7 In particular, the Maltese legal research group found that in 2012, the
news of the government’s financial cuts concerning the Agenzzja Sapport (Support Agency) generated

ONGs concerns™, but the European Social Fund is to be put into force again.””

Another state in conformity with Article 15 is Norway.” Notably the Norwegian legal research group
states that during the financial crisis, the Oil Fund prevented financial cuts, and as a result there were

not any austerity measures taken which could affect persons with disabilities.*”!

As well as Portugal,” however the Portugal legal research group reports that since 2008 the decreasing
and the postponement of social and independence programmes has worsened the situation for people

with disabilities, and their income largely depends on subsidies.””

Moreover, the Polish legal research group finds that the Anti-crisis Act 2009-2013 did not adopt any
measures which, reportedly, had an impact on the functioning of the labour market for disabled or on

education or vocational training for disabled persons, whose enjoyment is guaranteed by Article 15 of
the ESC.*"

According to the European Committee of Social Rights, Romania is in conformity with the provisions
of Article 15 §2, but defers its conclusions on Article 15 §1°” and finally Article 15 §3 has not been
accepted. *“Besides, the Romanian legal research group underlines that the only effects registered in
the disability policy were small cuts which were forced upon the state by the International Monetary

Fund.*”’

As a result of the pending receipt of the information requested, the Committee defers its conclusion

regarding the Russian Federation.*”® Despite the Russian legal research group reporting no relevance

29 Thid, 839.

297 BEuropean Committee of Social Rights, ‘Conclusions 2012. (Malta)’, 2012,
<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Malta2012 en.pdf>accessed 21 September 2015
2% Final Report 947.

299 Ibid, 948

300 European Committee of Social Rights, ‘Conclusions 2012. (Norway)’, 2012,
<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Norway2012_en.pdf>accessed 21 September 2015
301 Final Report 1014.

302 European Committee of Social Rights, ‘Conclusions 2012. (Portugal)’, 2012,
<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Portugal2012 en.pdf> accessed 21 September 2015
303 Final Report 1121.

304 Ihid, 1061

305 European Committee of Social Rights, ‘Conclusions 2012. (Romania)’, 2012,

<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Romania2012 en.pdf> accessed 21 September 2015

306 Council of Europe, ‘Romania and the Enropean Social Charter’,

<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Romania en.pdf> accessed 1 October 2015

307 Final Report 1150.
308 European Committee of Social Rights, ‘Conclusions 2012 (Russian Federation)’, 2012,
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of austerity measures on the measures implemented in the last five years, the Minister of Finance has
created a draft act, with the purpose of cutting approximately USD11.5 billion and reducing funding
for NGOs which support vulnerable group of population.””

Also regarding Ukraine, the Committee defers its conclusions’", and in particular today according to
the Ukrainian legal research group in times of armed conflict the paternalism model applied in social

politics prevents cuts.”"!

Finally, the United Kingdom follows the provisions under Article 15 §1 and 15 §2.>* In the UK, as
described by the British legal research group, the budget cuts are estimated at GBP 9 billion (among
all the end of the Independent Living Fund, the restriction on Employment and Support Allowance,
and the introduction of the Personal Independence Payment) is targeted at people who need more
protection and in particular disabled persons who bear disproportionate costs of the re-allocation of
resources which is estimated to be 19 times bigger than any other British citizen. In monetary terms,
it amounts to GBP 8,832 per person (GBP 467 as the rest of the population, GBP 934 as people in
poverty, GBP 1,081 as the result of disability benefit cuts and finally GPB 6,349 as the result of the

social care cuts).’”

Albania ratified the Revised European Social Charter although it did not accept Article 15.”* The
Albanian legal research group underlines that austerity measures have produced increasingly negative
effects on the labour market and increasing social insurance outlays (in the period 2008-2010 by 52%),
as a consequence the resources available for education significantly decreased (-0,5% of GPD).’"
According to the European perspective the new (draft) Social Protection Strategy highlights the
Albanian Government’s commitment to reform the assessment system for persons with disability
increasing the transparency of the Disability Cash Entitlements through better data systems,
establish/strengthen multidisciplinary teams at central/regional level for assessment of disability,
develop an integrated social services system in synergy and to compliment the cash payments, review

the legislation to comply with the best international standards, and establish and strengthen the

<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/RussianFederation2012 _en.pdf> accessed 21

September 2015

309 Final Report 1181-1182.

310 European Committee of Social Rights, ‘Conclusions 2012 (Ukraine)’), 2012,

<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/Ukraine2012 en.pdf> accessed 21 September 2015

311 Final Report 1513.

312 European Committee of Social Rights, ‘Conclusions XX-1 (2012) (United Kingdom), 2012,
<www.coe.int/dghl/monitoring/socialcharther/Conclusions/State/UnitedKingdomXX1 en.pdf> accessed 21

September 2015

313 Final Report 1442-1443; Simon Dufy, ‘A Fair Society? How the Cuts Target Disabled People’ (The Centre for Welfare Reform,

2013) 22-24

314 Council of Europe, ‘Albania and the Eurgpean Social Charter,
<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Albania_en.pdf> accessed 1 October 2015

315 Final Report 42.
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monitoring and inspection mechanisms for the quality of services offered for the persons with

disability at local and central level.”'

According to the Minister of Education and Science of the Republic of Armenia’s decisions, as

317 318

reported by the Armenian legal research group,”’ the inclusion” of children with special needs is
done on the general ground. However, the Armenian legal research group underlines that instead of
inclusive education, the Republic of Armenia operates integration, since the lack of specialists and
Institutions are not adapted to the needs of disabled persons.”™ While Article 15 §1 has not been one

of the accepted provisions320

, Article 15 §2 has been and there are still not any sufficient and efficient
guarantees. Finally, as stated by the Armenian legal research group the Establishment of strategy for
disabled persons’ social protection period 2006-2015 ensures a full integration in all areas of the social

life, in light of Article 15 §3.”*'

In 2012, the European Committee for Social Rights deferred its conclusion regarding Austria, pending
the information requested.”” The Austrian legal research group highlights that in Austria there are still
nine different branches of special needs school and there were 307 special needs school in 2014.%*
However, the Federal Ministty of education announced that they will be abolished by 2020.7*
Moreover, as reported by the Austrian legal research group, even though Austria has not ratified

Article 15 §2°® but it has taken measures mentioned in the section,” such as: Entgeltheibilfe (long-term

316 Republic of Albania, Ministry of Social Welfare and Youth, ‘Recent developments on Social Inclusion, Social Protection, Gender
Eguality and Youth policies in Albania’,

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContentrdocumentld=09000016802ffd53 >
accessed 1 November 2015
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learner with 'Special Educational Needs' labels can fit in with pre-existing structures, attitudes and an unaltered
environment. For example: The child is required to "fit in" to what already exists in the school. Inclusion. Disabled people
of all ages and/ot those learners with 'Special Educational Needs' labels being educated in mainstream education settings
alongside their non-disabled peers, where there is a commitment to removing all barriers to the full participation of
everyone as equally valued and unique individuals. For example: Education for ALL”. The Alliance for Inclusive

Education, ‘Inclusion is not integration’, http://www.allfie.org.uk/pages/useful%20info/integration.html, accessed 2
November 2015
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323 Final Report 149.
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subsidies), Arbeitsplatzsicherungsbeibilfe (short-term subsidies), Arbeitsassisteny (work assistance) and
persinliche Assistens am Arbeitsplaty (PAA’; personal assistance at the workplace). >

328

Azerbaijan has not accepted Article 15 of the Revised ESC.”™ Regarding education the Azerbaijani
legal research group has found that a good range of benefits are presented in the legislative acts, which
need to be implemented.” Furthermore, the Employment Strategy of the Republic of Azerbaijan
2011-2015, for the Azerbaijani legal research group, provides an inclusion for disabled workers in the

open market through vocational courses and counselling.”™

In Bosnia and Herzegovina the provisions under Article 15 were not accepted.”' Since 2008,
according to Bosnia and Herzegovina’s legal research group, the country has adopted a new approach
in the area of disability;” among them the Council for Persons with Disabilities™ and the Fund for
Vocational Rehabilitation and Employment of Persons with Disabilities (FPRZOSI) ** were
established in 2010. However, they have been weakened by the economic crisis (lack of time and
impairment of mandatory payment the Federal and Cantonal Employment Services’ funds, a
significant decrease of Federal budget grants, difficulties in collecting the funds for professional

rehabilitation and employment benefits).”’

Also Bulgaria did not ratify the provisions under Article 15.”° Among the relevant programmes and
projects created by the government or by NGOs analysed by the Bulgarian legal research group
Assistants for people with disabilities” and the long term Strategy for employment of people with
disabilities 2011-2020.”® However, the Bulgarian legal research group states that the measures are
barely in line with the ESC. As a consequence of the weakness of authority control, and not of the
measures’ implementation or funding, many persons are not considered highly qualified workers and
they do not find respective jobs.” In 2009, Croatia signed the Revised European Social Charter, but

the ratification process has not yet taken place.”®’ According to the Croatian legal research group, the

327 1bid 152-153.

328 Council of Europe, ‘Croatia and the Eurgpean Social Charter’,
<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Croatia_en.pdf> accessed 1 October 2015
329 Final Report 212.

330 Ihid 214-215

331 Council of Europe, ‘Bosnia and Herzegovina and the European Social Charter’,

<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/BH en.pdf> accessed 1 October 2015
332 Final Report 252.

333 Thid 253

334 Ihid 253-254

335 Ibid 255

336 Council of Europe, ‘Bulgaria and the European Social Charter,
<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Bulgaria en.pdf> accessed 1 October 2015
337 Final Report 301.

338 Ibhid 302
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harmonisation between anti-discrimination and labour legislation, as well as a social awareness is the
key to provide disabled persons equal opportunity in the open employment.’ As a result of the
Employment of the Disabled person Act, the Anti-discrimination Act and the measures of the
Croatian Employment Service last year an additional 7% of persons with disability were employed,
this was the best result in ten years. The temporal nature of these measures is the biggest disadvantage,
however. Furthermore, the Croatian legal researched group stated that if the ratification process was
concluded, the new legal system (through the vocational training, employment quota and appropriate

access to workplace) would not amount to a breach.

Despite the fact that Cyprus did violate Article 15 of the ESC*?, on the assumption the Committee
Conclusion states that disabled people are not effectively protected against discrimination (housing,
transport, cultural and leisure activities but there are considerable improvements in technological
communication). In particular, Cyprus’s legal research group states that children have suffered the
consequences of austerity measures and cuts both on inclusive and special education.’” Furthermore,
according to the legal research group of Cyprus, since 2013, the financial cuts have had particular
effects on persons with disabilities and their families which have sharply increased in 2008-2010 by

8.11%, due to direct cuts to benefits on a scale ranging from 20% to 40%.**

Since 2002, France, according to the French legal research group, was repeatedly found in violation
of Article 15, on the ground that it failed to achieve inclusive education for persons with autism.
Despite this, the French legal research group states that the Law for equal opportunities and the
integration of disabled people™ introduced the obligation for schools to integrate disabled children
in the mainstream school system. The European Committee of Social Rights in its decision Action
européenne des handicapés v. France, states that 64% of all autistic children were deprived of formal
education.” Moreover, as reported by the French legal research group, measures such as Autism Plan
aimed at improving scientific knowledge, professional training, assistance to disabled children and
individualised processes but the number of children depriving of schooling is more than 20,000, and
around 5,000 children are placed in Belgium Institutions.’*® Moreover, the provision of the Labour
Code the Conseil d’Etat provides a better definition of the disabled worker under the French Law and

341 Final Report 351.

342 Council of Europe, ‘Cyprus and the Enropean Social Charter,
<www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Cyprus en.pdf>, accessed 1 October 2015

343 Final Report 415.

34 Thid 414-415

345 _Autism-Enrope v. France No. 13/2002) [2003] European Committee of Social Rights

346 Final Report 542.

347 Action enropéene des handicapés v. France (No. 81/2012) [2013] European Committee of Social Rights.

348 Final Report 544; Academic Network of European Disability Expetts, ANED country report on equality of educational and
training opportunities for young disabled people (May, 2010), <http://www.disability-europe.net/content/aned/media/FR-12-

ANED%202010%20Task%205%20request-11%20-%20report final.pdf>, accessed 3 October 2015, 11; European
Committee of Social Rights, ‘Conclusions 2012. (France)’, 2012,
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the EU Directive 2000/78™* with the aim to enable self-employed workers, professional workers, legal
workers, magistrates or public agents working within the Parliament to benefit from the protective
legislation.™ According to the European Committee of Social Rights, Georgia is not in conformity
with Article 15 {3 of the ESC on assumption that there is an ineffective enjoyment for disabled of the
protection against discrimination regarding housing, transport, communications and leisure

activities.*®!

However, according to the Georgian legal research group, it is noteworthy to mention that facility
adjustments such as traffic lights and parking places which are essential to promote integration, have

been brought about due to a number of different reforms.””

As well as Georgia, Greece has violated the Article 15 §2 of the ESC on the ground that for disabled
persons there is not equal access. Furthermore, considering the absence of the information required
for the Committee there is a breach of Article 15 §1.”’However, the number of students continuing
education after primary school is still too low.” Despite the lack of concise data according to the
Greek legal research group, the Greek Ombudsman notes cuts on financial resources regarding

permanent educative, special and educative helping professionals.”™

Hungary has also violated the provisions of Article 15.* In particular, the Mental Disability Advocacy
Centre (MDAC) provides six indicators that suggest if the provisions under article 15 §3 are
implemented in Hungary.”” According to the MDAC’s visit to the Ray of Hope Habilitation
Institution (Remé@mga’r Habilitacios Im‘e’gezj only one person, in a period of 5 years moved out and there
were 25 adults and children with disabilities living together. Furthermore, the deinstitutionalisation
policy embraced by the Hungarian Ministry of National Resources whose funds are estimated around
EUR 24 million (HUF 7 billion), has created ‘/akdcentruns, a group of buildings divided into different
flats where up to 50 disabled persons live together. However, the MDAC and other NGOs brought

349 Council Ditective 2000/78/EC, (Establishing a general framework for equal treatment in employment and occupation)
2000.
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this matter to the attention of the European Commission, as a 50-bed residential structure is anything
other than a segregated institution. > Besides, the Hungatian legal research group reports that in 2007,
the country is in line with the Europe 2020 Strategy plan by 2020 the employment rate between 25-
64 years it is expected to be 75%, including disabled workers.” The objective of the Strategy is to
ensure the full utilisation of the labour potential by encouraging disabled to participate in the labour
market, in order to achieve this aim a revision of the regulation on disability declaration is under
preparation.’ At the moment there are no conclusions available from the European Committee of

Social Rights upon the provisions of Article 15.

The Latvian legal research group finds that since the Latvian Presidency of the Council of Europe in
2015, Latvia has embraced many reforms and measures in the national policy concerning people with
disabilities." In addition, according to the Latvian legal research group, there will be a complete new
and changed approach relating to disability policy in Europe, as the Minister of Welfare of Latvia has

promised.’”

In relation to Spain, the Commissioner for Human Rights welcomed the long-standing inclusion
policy but he has expressed his concerns about the serious impact that budgetary cuts have had on
the living conditions of these persons and their social inclusion. Furthermore, the Commissioner is
particularly worried about the potential impact of shrinking educational budgets on the inclusion of
children with disabilities in mainstream education, taking into account the already high drop-out rate
among these children in Spain and on the implementation of the 2006 law on personal autonomy and
care for dependency. However, it is important to underline that no impact assessment of budgetary
cuts on persons with disabilities has yet been carried out.”” In particular, as reported by the Spanish
legal research group, the Commissionet’s report of June 2013 caused a huge commotion in the country

which resulted in a direct reply of the Ministries of Education, Health and Justice.”**

During the Slovak Republic’s assessment, the Committee found that there was a violation of Article
15°® since the lack of information, numbers and data regarding the inclusion of disabled into

mainstream education, the employment and unemployment rates of the disabled, the mandatory
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quota, the updating of information regarding sheltered employment in the Slovakian report. **°

Besides, a new programme from the Slovakian Ministry of Education Concept on Education and
Training of Disabled Children 2014-2002*", as reported by the Slovakian legal research group, creates
a new policy on education, which implements individual skills and enable disabled to the fullest extent

possible to enjoy the teaching process.

Slovenia is also not in conformity with the revised ESC*®, as a consequence of the failure to integrate
child with disabilities into the mainstream education. However, the Slovenian legal research group
found that recently the legal framework seems to offer good solutions with open space for

improvement. 369

Unfortunately since 2015, according to the Slovenian legal research group, the
additional professional help will not be financed any longer, although, teachers are still obliged to

perform the additional professional help.”™

In the Netherlands, according to the European Committee of Social Rights, the situation there is in
conformity with the provisions under Article 15 §1 and 15 §3. However, there is a violation regarding
Article 15 §2 of the ESC” on the ground of the lack of facts numbers and data regaining the
percentage of employment and of case law regarding reasonable accommodation in the workplace.
For the above-mentioned reasons it has not been established that persons with disabilities are
guaranteed an effective equal access to employment. In addition, concerns were presented by the
Commissioner for Human Rights”; according to the Dutch legal research group, the austerity
measures cannot be yet consider a breach of the ESC however, they have a huge impact on human
rights.”” The Dutch legal research group states that in order to fulfil an efficient management of the
resources a reassessment of disability benefits eligibility, a cut of allowances and available working

places were introduced, which has a huge impact on the education system as well.”™
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Conclusion

As reported by the national legal research groups, persons with disabilities have to bear a
disproportionate cost of the effects of austerity measures but if we consider that for every ten
Europeans there is one disabled person there is still a too high a cost to pay.”” Furthermore, children’s
rights to a full inclusion into mainstream education are denied in most of the countries covered by the

study (e.g. Azerbaijan, Austria, Cyprus, Bulgaria, France, Greece, Slovakia and Slovenia). In particular,

376 377

the collective complaints concerning France”” (and Belgium)” highlight that the State’s failure to
provide full inclusion into the mainstream education. As a consequence of the lack of education or
vocational training, meeting special needs, and the persistence of illegal discriminatory practices, the

chances to enter and to remain in employment for disabled are significantly decreasing.”™

Regarding employment, the national legal research groups have found that in most of the States
covered by the study, employers hire disabled people according to legally based quotas, they have to
make reasonable adjustments in order to give disabled people access to the work place and they are
entitled to fiscal benefits (e.g. Croatia, France, Germany, Hungary, Russia, Slovenia, the Netherlands
and United Kingdom). However, the current practice of some States in which employers can pay a
fee for the unfulfilled quota might be strongly questionable (e.g. Austria and Romania). Since the
financial crisis began, European States, instead of implementing inclusion measures, have settled
budgetary cuts and efficiently rearranging finances which could compromise the results achieved so
far (e.g. Spain, Greece, the Netherlands and U.K.). In particular, in the Communication on the
Situation of Disabled People it has expressed serious concern at the level of labour market exclusion
of persons with disabilities, not only from the perspective of equal opportunities but also from an
economic imperative to make the most of the untapped potential of disabled people.”

Nevertheless, in the last number of years persons with special needs mostly rely on social benefits,
which prevent them from self-managing their own lives and having an active role in society. As a

result, it has been reported that the postponed inclusion projects, families and NGOs are in charge of

35 Council of FEurope, ‘Persons with disabilities. Removing  barriers to  creates an  inclusive and  accessible  society’
<http://www.coe.int/en/web/portal/people-with-disabilities>accessed 14 October 2015.
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377 According to the European Committee of Social Rights in Belgium only over 6% of school children are in need of
some sort of reasonable educational accommodation but, 85% attend special schools that exist in separate buildings,
segregated from the mainstream educational system. Mental Disability Advocacy Centre v. Belgiumr (No. 109/2014) [2014]
European Committee of Social Rights.
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tulfilling the lost benefits (e.g. Bosnia and Herzegovina). In the EU, more than 1 out of 5 persons
with disabilities are at risk of poverty (21.1%) as compared to 14.9% for persons without disabilities,
a difference of 6.2 points and the higher risk of poverty for persons with disabilities is present in all
Member States without exception; only in a very few countries is the risk of poverty rate for persons
with disability slightly higher than for persons without disability or less than 4%.* In addition,
austerity measures are a clear signal that a new disabled policy it is needed, the financial crisis could
be seen as a chance to finally create a real inclusion policy not only for persons with disability but for
vulnerable and marginalised. However, it is compulsory to change the approach related to disability
policy. In accordance to the Council of Europe Commissioner for Human Right Nils Muiznieks’s

keynote speech:

We, governments, parliaments, international organisations, need to abandon the arrogance of
thinking that we know better than “them”. Persons with disabilities do not need paternalism
or charity: like everyone else, they are full holders of rights; and, like everyone else, they are
entitled to the attention, empathy and humility one owes to a fellow human being whose

human rights have been violated.™'

380 Council of Europe Commissioner for Human Rights Nil Muiznieks, ‘Monitoring the Human Rights of Persons with Disabilities
in Burope  (International Symposium “Human Rights and Disability”, Vienna, Austria, 10-11 April
2014) <https:/ /wed.coe.int/com.instranet.InstraServlet’command=com.instranet. CmdBlobGet&lInstranetlmage=25036

63&SecMode=1&Docld=2130702&Usage=2> accessed 14 October 2015.

381 Hungary 0.7%, Poland 1.2%, Romania 2.9% Slovak Republic 1.2%. European Foundation Centre, “Assessing the impact
of Eurgpean  governments’  austerity  plans on  the rights of people with  disabilities, http://www.enil.eu/wp-
content/uploads/2012/12/Austerity-Furopean-Report FINAL.pdf, accessed 31 October 2015.
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6. Children and Young Persons Rights and Youth Unemployment

Article 17 of the Social Charter covers all persons residing within a country that are below the age of
18 years. This holds that, unless applicable national law stipulates otherwise, the age of majority is

attained at an eatlier age™.

The article is divided in two paragraphs, where 17 {1 regulates the legal
status of the child; the right to education; children in public care; protection of children from violence,
ill-treatment and abuse; and the status of young offenders. 17 §2 stipulates that primary and secondary
education must be available and free of charge for all. This necessitates arrangements that can provide
assistance for children in vulnerable groups. The effects of the financial crisis that occurred in 2009
were substantial in all fields of the economy, and have had to some degree an impact on all countries
of the European Union and Council of Europe. The ability to uphold the guaranteed rights of children
are in this context just as important, as the potential negative effects on the younger generation will

shape the future of their countries. This report will summarize the main findings on the effects of the

crisis on these rights guaranteed by the charter.
The Right to Education (Article 17 § 1 a))

Article 17 §1 of the revised social charter integrates the rights guaranteed by the United Nations
Convention on the Rights of the Child, and is to be interpreted in light of this convention.” It follows
directly from §1 a) that the state parties are obligated to ensure children and young persons have the
care, assistance and education they need. In this lies a particular obligation to establish and maintain
institutions and services that are adequate and sufficient for this purpose. Education must be equally
accessible to all students, without prejudice to their situation. Vulnerable groups such as children from
minorities, children seeking asylum, refugee children, children in hospital and institutional care, or

those otherwise disadvantaged must receive the same opportunities.’

To ensure this, the state-parties are required to establish and maintain an education system, comprising
of both primary and secondary education. Every child has the right to education. The objective of the

article is that enrolment in school should reach 100% of those of the relevant age. Attendance must

382 Digest of the case law of the European Committee of Social Rjghts 1 September 2008 120-121.

383 Conclusions XV-2, Statement of Interpretation Article 17 26.
384 Digest of the case law of the European Committee of Social nghts 1 September 2008 120-121.
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therefore be compulsory until the minimum age of employment and free of any direct costs. Indirect

costs need to be imposed with caution.™

To be both accessible and effective there must be an adequate number of schools, fairly distributed
over the geographical area, particularly between rural and urban areas to reduce long travel. To ensure
that the education reaches a satisfactory level of quality there must also be a reasonable ratio between

the number of teachers and class sizes.**

From the information gathered in the National Reports of the ELSA Legal Research Groups, it seems
that at least on paper all countries have laws in place that fulfils the obligations under Article 17 § 1 a.
Primary and secondary education is free and compulsory to all within the relevant age, up until the
age at which they are eligible to enter into the working economy. In 2014, the average enrolment in

primary and lower-secondary (5-14 years) was 98% for the EU21 countries.”’

However, in the countries most affected by the financial crisis, MoUs required a reduction in spending
for education.” In Greece, the State budget for the Ministry of Education was reduced by over EUR
1,100 million in 2014. Similarly, in Portugal the MoU established that the costs in education must be
rationalised with the aim of saving EUR 195 million.”® The measures taken to reduce the budgets, in
Greece and Italy, among others, were the closing of schools. In Italy the effect of this was by-and-
large regional. In Sicily and Sardinia, two-thirds of schools were merged. In Greece, 780 schools units
in primary education were closed, with plans to continue the mergers of another 231 units in 2014-

2015.”" The effect of this merging was in all the countries reviewed in the study, except for Belgium,

35 Directorate General for Internal Policies, “The impact of the crisis on fundamental rights across Member States of the EU —
Comparative analysis’ (February 2015) 43.
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3 November 2015.
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<http://www.europarl.europa.cu/RegData/etudes/STUD /2015/510021/TPOL. STU(2015)510021 EN.pdf> accessed
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Report on Greece’ (February 2015) 13.

<http://www.europarl.europa.cu/RegData/etudes/STUD /2015/510014/TPOL. _STU(2015)510014 EN.pdf> accessed
3 November 2015; ‘Country Report on Portugal’ (February 2015) 18.
<http://www.europarl.europa.cu/RegData/etudes/STUD /2015/510020/IPOI._STU(2015)510020 EN.pdf> accessed
3 November 2015.
30 Directorate General for Internal Policies, The impact of the crisis on fundamental rights across Member States of the EU —
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<http://www.europarl.europa.cu/RegData/etudes/STUD /2015/510021 /IPOL._STU(2015)510021 EN.pdf> accessed 3
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an increase in the student-to-teacher ratio. This could, according to the report, result in a situation
where the quality of the education is decreased, and students with slower learning abilities will receive
less individual attention.”" The number of students in each class has also been increased in Portugal,

where in April 2012 it was announced that the number of pupils per class would increase to 30.%

The reduction in number of schools and teachers, along with fewer auxiliary staff has resulted in
difficulties, especially for vulnerable students. Due to school mergers in Greece many students now
have to travel significantly longer distances. Coupled with deficiencies in the free transportation of
students this significantly affects students in rural areas, and particularly Roma children who often
reside in isolated settlements.” In Cyprus there was a cut in school transport in 2011, and in Slovenia

?*. Cuts to education services in Spain have reduced the support

school transport is also not free
previously granted to disadvantaged students by reducing extracurricular activities, provisions for

textbooks and free meals for students from families with limited income.*”

In regards to children with disabilities, the budget cuts have affected the attainment of inclusive
education, which could have enabled them to participate to a larger extent in mainstream schools.
Furthermore, many special schools, which provided education exclusively for children with disabilities,
were closed in Portugal in 2013. Furthermore, organisations providing support to children with
disabilities in mainstream education had to withdraw or reduce their staff.””® In Greece, an estimated

180,000 children with disabilities are curtently excluded from education.””

The above-mentioned examples might well be said to constitute a breach of Article 17§1 which

requires the establishments and maintenance of sufficient and adequate institutions and services for

1 Ibid. p. 46. The countries reviewed were Belgium, Ireland, Greece, Spain, Italy, Cyprus and Portugal.
32 Burochild, How the economic and fi mzmm/ crisis is aﬂerimg f/)z/dren Q’?” Yamgg people in Eurgpe’ (December 2012)
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05 Lib y

d Crms Update Report 2012.pdf> accessed 11 November 2015 13

35 Ibid., 12

36 European Foundation Centre , “Assessing the impact of Enropean Governments’ Austerity Plan on the Rights of People with
Disabilities’ (October 2012) 6. <http://www.eesc.europa.cu/resources/docs/austerity2012.pdf> accessed 5 November

2015.

7 Directorate General for Internal Policies, The impact of the crisis on fundamental rights across Member States of the EU —
Comparative analysis’ (February 2015) 47-48.

<http://www.europarl.europa.cu/RegData/etudes/STUD /2015/510021 /IPOL._STU(2015)510021 EN.pdf> accessed 3
November 2015.
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the purpose of education. For relevant case law, France was found to be in breach of article 17§1 a,
in Complaint No. 13/2002, because statutory instruments relating to the provision of education to
persons with disabilities were not adequate. The majority of young adults and children with autism
had no access to an adequate educational service, and the progress towards bettering the situation was

lacking.”8

Children in Public Care (Article 17 § 1 ¢))

It follows directly from Article 17 § 1 ¢) that the Parties undertake to take all appropriate and necessary
measures designed: “to provide protection and special aid from the state for children and young
persons temporarily or definitely deprived of their family’s support”. The outset for the article is that
it is in the best interest of the child to remain with family whenever possible. It is stated that any
restriction of limitation of parents’ custodial rights must be based on criteria laid down in law, and
should not go beyond what is necessary to ensure the child’s interest.”” There must also be a possibility
to lodge an appeal against a decision to restrict parental rights, and an available procedure to raise
complaints against the care and treatment in institutions. To ensure a stable environment, long-term
care outside the home should primarily take place in suitable foster families. If placement in
institutions is deemed necessary, such institutions must provide conditions promoting all aspects of
children’s growth and, to the highest degree, secure their emotional needs and physical well-being.*"
A unit in a child welfare institution should accommodate no more than 10 children, and resemble a

home environment.*!

In a 2009 survey conducted by Eurochild*”, on the situation of children in alternative care in Europe,
found that roughly 1% of children in the EU, approximately 1 million, are taken into public care.
Although there is an expressed consensus that placement in institutions should be a last resort, the
number of children in institutions were also rising in several EU countries. The economic crisis has

contributed to this trend as another study by Eurochild in 2012*” shows that poverty is one of the

38 International Association Autism-Eurgpe v. France, Collective Complaint No. 13/2002 (ECSR, 8 Match), Decision on the
merits. <http://hudoc.esc.coe.int/engri=cc-13-2002-dmerits-en>

39 Digest of the Case Law of the European Committee of Social Rights, 1 September 2008 121.

400 I hid.

40U Tbid.

402 Eurochild, ‘Cbz/dren in A/iematzw - Natzomz/ S mwyy an sztzon - Executive S meg/ (] anuary 2010)
i ild A

chﬂszINAL EXEC SUMMARY pdf> accessed 5 Novernber 2015
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main reasons for resorting to alternative care of children in Bosnia and Herzegovina. Also, in the UK,
the number of children being looked after in the cate system rose by 30% between 2007/2008 and
2012.* In Bulgatia, the numbers for 2008 were 7,276 children in residential homes, compared to only
72 placed in foster care.”” It was further noted that in several countries, Roma children were
particulatly over-represented. For instance in Bulgaria, Roma children accounted for almost 45% of
the children in care, and in Hungary, children of Roma origin were over-represented in institutions,

sometimes by a factor of 11 compared to their representation in the population as a whole.

The study also found that the involvement of children and parents in the decision-making process
were weak in many of the countries, and that at the time several countries had not implemented
standards regulating this. In some countries, e.g. Estonia, Finland and Sweden regular reports were
published, whereas in many others data concerning monitoring and regulations of such standards were

lacking.406

The 2011 Conclusions of the ECSR further identifies several problems concerning the situation of
children in public care. The absence of State mechanisms in Georgia monitoring and providing follow-
up assistance for those leaving institutional care was noted as a concern by the UNCRC. The ECSR
further notes concern about the large number of children in Georgian institutions that are neither
State-funded nor regulated.*” The situation in Romania has also been called into question by the
ECSR on several points, as there is no harmonized set of standards to guide the decision on placing a
child in out-family care. There is also a reported deficiency in the processes for follow-up and review,

and any mechanism through which children or their families can submit cornplaints.408

The Conclusion also reported that The Netherlands was in breach of the charter because unlawfully
present children were not provided with shelter for as long as they are in the jurisdiction of the
Netherlands.*” The situation of unaccompanied children seeking asylum is mentioned in the National
Report from The Netherlands, which cites that children who are asylum seckers and who are

unaccompanied receive foster thanks to the activity of Foundation Nidos.*"

d Crm% Update Report 2012.pdf> accessed 11 November 2015
404 Thid,

405 Eurochild, ‘C/ﬂ/dreﬂ in Alternative - N tzomz/ ?m*l@/; -2nd Edition - Exemtwe 5 ummaty ( anuary 2010)

chﬂszINAL EXEC SUMMARY pdf> accessed 5 November 2015 1-2
406 Thid,, 3

407 Conclusions 2011, Georgia 519.
408 Conclusions 2011, Romania 997. The Committee is here citing from
<http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G09/433/03/PDF/G0943303.pdf>

409 Conclusions 2011, Netherlands 808.
410 Final Report, 1400
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The National Reports cite several potentially problematic practices that may lead to a breach of the
Charter. In relation to Complaint No. 47/2008, the Greck National Research Group reports that the
UN Special Rapporteur on the Human Rights of Migrants has raised concerns about violations of the
rights of unaccompanied migrant children coming to Greece. The report states that many child
refugees are arrested, and placed in reception or detention centres lacking special arrangements for
children. They are often not informed of their right to claim asylum and receive little support in the

application process.*"

In regards to numbers, the National Report from Slovakia, citing national
statistic reports show that in 2013 a total of 14,100 children were not with their families, a number
amounting to 1.33 per cent of all the children in Slovakia.”” In the report submitted by the Research
Group in Bosnia and Herzegovina it is noted that although strategic documents promote the
consideration of alternative forms of accommodation before a child is placed in care, this is
insufficiently followed through and few actual efforts towards deinstitutionalization is made.

Furthermore, attempts to reunite children with their biological parents ate also insufficient.*”

From the Bulgarian National Research Group there is a mention of the institutions’ inability to provide

basic needs beyond those mere physiological.

Access to Primary and Secondary Education (Article 17 § 2)

According to Article 17§2, both primary and secondary education must be free of charge, and
measures must be taken nationally to encourage school attendance and to actively reduce the number
of children dropping out or not completing compulsory education. With “free of charge” is meant
that there must be no direct costs, and that hidden or indirect costs such as books or uniforms must
be reasonable. There should also be measures in place to assist vulnerable groups, and reduce their

burden of all such costs.***

The aim of the article is universal access to primary and secondary education for all children who
reside within the state. The number of children within the relevant age enrolled in school should be
100%, and access should be equal, both in rural and urban areas.*”* Though ostensible a matter covered
under article 15, access to education for children with disabilities can also be reckoned as a breach of

article 17, as the article is universal for all children. Access to education is even more important during

4
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3 Ibid., 257
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5 Ibid., 120

4

=

4

=

4

=

4

=

72



elsa

The European Law Students’ Association

a recession. From a reading of the Conclusions of 2011 several breaches of Article 17§2 were
uncovered. As some data points to an underrepresentation of disabled children, and a connection to

other breaches of Article 17§2, a mention of this will be given here.

The Committee notes that in Bulgaria, only 2.8% of the children with intellectual disabilities are
integrated into mainstream primary schools, and do not have an effective access to education. In total,
when those who are educated in special schools are also accounted for, only 6.2% of children who are
intellectually disabled receive any form of education.*'® Further to this, Roma children with no specific
disabilities were in large numbers, relative to their presence in the general population placed in special
schools. The lack of access to education for children with disabilities in Bulgaria was found to

constitute a breach of Article 17§2.*"" This was also stated in Complaint No. 41/2007.*"

Regarding access to education for all children, both in rural and urban areas, several countries were
found to be in breach of the Charter. As stated above, the enrolment should be 100%. In Armenia,
the gross enrolment in secondary school for 2005-2009 was 86% for males and 90% for females which
is manifestly too low, and the Conclusions of 2011 found that insufficient measures had been taken
to counteract this.""” In Bosnia and Herzegovina the same dataset listed the enrolment in secondary
school for males at 89% and 91% for females, also without evident measures having been taken to
improve these numbers.*”’ In Bulgaria, measures were implemented to reduce the number of children
dropping out of general education, and the rate fell from 20.8% in 2000 to 14.3% in 2009. The gross
enrolment in secondary education for 2005-2009 were however still held to be too low and amounted

to 90% for males and 87 for females.**!

Moreover the Committee identifies problems regarding the overall access to education in Sweden and
in Turkey. In Sweden, under the Education Act, children without a valid residence permit do not enjoy
the right or access to education. As they are not recognized as being residents of the country they do
not have a right to enrolment. This is the case in particular for “children in hiding” and undocumented
children, which makes enforcement of their participation in education a difficult matter.** In Turkey,

legislation limits the access to education only to holders of residence permits or to Turkish nationals

46 Mental Disability Advocacy Center (MD.AC) v. Bulgaria, Complaint No. 41/2007 (ECSR, 12 Octobet), Decision on the
merits. <http://hudoc.esc.coe.int/engri=cc-41-2007-dmerits-en>

47 Conclusions 2011, Bulgaria 293-294.

48 Mental Disability Advocacy Center (MDAC) v. Bulgaria, Complaint No. 41/2007 (ECSR, 12 October), Decision on the
merits. <http://hudoc.esc.coe.int/engri=cc-41-2007-dmerits-en>

419 Conclusions 2011, Armenia 136.

420 Conclusions 2011, Bosnia and Herzegovina 259.

421 Conclusions 2011, Belgium 203.

422 Conclusions 2011, Slovak Republic 1124-1125
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belonging to minority groups.*” This would also be in breach of the precedent set in Complaint No.
67/2011, where France was found to be in breach if Article 17§2 among others for not ensuring that

children unlawfully present have effective access to education.***

For vulnerable groups, and particularly for the Roma communities, the situation in several countries
with regard to access to education is very problematic, and several breaches were identified in the 2011
Conclusions. The Roma children in Bosnia and Herzegovina have an attendance rate for primary
school of 80%, only 20% participate in secondary school and less than 1% attains a higher education.
This stems partly from the hard living conditions of many Roma, but there is also a systemic problem
as there has been little effective measures taken from the State to increase their enrolment.*” Also in
the Slovak Republic, Roma are suffering from a set of discriminating circumstances. Even though
Roma children only comprise 15% of the total number of children under 16, they are disproportionally
enrolled in special schools even though diagnostic scores showing they were within the average
intellectual capacity. In many special schools, the registered student body was nearly 100% Roma. Of
those enrolled in public schools many are taught in separate classrooms or otherwise segregated.” In
Italy, Roma children formally have access to education, but their general living conditions make it
unlikely that they are able to enjoy this to its full potential. Moreover many of the Roma living in
camps lack identifying documentation, which to a large degree complicates their interaction with

public authorities, including schools.*”’

These instances of low enrolment of Roma children in several countries have been identified as
breaches by the Committee. A discrepancy in the Conclusions of 2011 was part of the Case, Complaint
No. 67/2011. France had reported a general enrolment rate of 100%, however Médecins du Monde
provided data from a study report conducted in 2010 that showed that, for the school year 2008-2009,
out of the 1,132 school-aged Roma children living in Marseille, Lyon and Nantes, only 335 (29.59%)
were registered for school and 168 (14.84%) of them did go to school. This was seen as a clear violation

of Article 17§2.%*

The Charter does not require Member States to provide free tertiary education as it does for primary

and secondary, however the Europe 2020 Strategy set the target that at least 40% of 30-34 year olds

423 Conclusions 2011, Turkey 1185

424 Médecins dn Monde — International v. France, Complaint No. 67/2011 (ECSR 27 Match 2013) Decision on the merits.
<http://hudoc.esc.coe.int/eng?i=cc-67-2011-dmerits-en>

425 Conclusions 2011, Bosnia and Herzegovina 261

426 Conclusions 2011, Slovak Republic 1032

47 Conclusions 2011, Italy 624

428 Médecins du Monde — International v. France, Complaint No. 67/2011 (ECSR 27 Match 2013) Decision on the merits.
<http://hudoc.esc.coe.int/eng?i=cc-67-2011-dmerits-en>
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should have tertiary education or equivalent qualification by 2020. As of 2012, the share of the
population aged 30-34 that had attained this was 35.7%.*” The goal set was based in part on
projections that by 2020, 35% of all jobs would require tertiary education. The high level of attainment
of tertiary education has however also been met with some problems after the financial crisis, as in
Greece, Italy, Spain and Portugal, the employment rate of recent graduates has fallen below 70%.*"

In 2012, the EU-28 had just over 20 million students in tertiary education. Of these, two thirds were

in Germany, the UK, France, Poland, Spain and Italy.*"

As for costs, publicly funded institutions for tertiary education in most countries have tuition fees.
The Nordic countries, Scotland, Slovenia, Greece, Cyprus, Turkey and Malta however do not require
tuition and administrative fees in the first cycle of higher education programmes for full-time
students.”” The statistics for tertiary education attainment for the EU-28 shows that from 2009-2012,
the percentages of students attaining a degree was increasing in all of the member states except for
Bulgaria, where it was reduced from 27.9 to 26.9. From the numbers, Ireland had the highest degree

of attainment with 51.1% and Italy the lowest with 21.7.*”

Youth Unemployment

One of the results of the financial crisis is the increasing amount of youth unemployment and the
general inactivity of so many European youths that a new term NEET (not in employment, education
or training) has become commonly known. A lower degree of participation in the labour market
compared to the national average is not a new concept for most Member States. The scale of the
problem has however now risen to such heights that the net economic loss to European Economies
is, by some, estimated to amount to 153 Billion Euros in 2011, corresponding to more than 1.2% of

the total European GDP.#*

429 European Commission, Europe 2020 Target: Tertiary Education Attainment’ available at:
ec.europa.eu/europe2020/pdf/themes/28 tertiary education.pdf> accessed 6 November 2015, 1

B0 Tbid., 3

1 Eurostat, “Tertiary Education Statistics 2015 available at:

<http://eacea.ec.europa.eu/education/eurydice/documents/facts and figures/fees support.pdf> accessed 6
November, 5

433 European Commission, Eurogpe 2020 Target: Tertiary Edncation Attainment’ available at:
<http://ec.europa.cu/europe2020/pdf/themes/28 tertiary education.pdf> accessed 6 November 5.

434 European Foundation for the Improvement of Working and Living Conditions, INEETs Young people not in employment,
edncation or training: Characteristics, costs and policy responses in Eurgpe’ 2012.
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In 2015, over 5 million young people aged 15-24 are unemployed. Moreover, this is an ongoing
problem, as more than 33% of unemployed youths in 2013 had at that time been unemployed for
more than one year. Of those who were employed, 31.9% had part-time jobs and 42.7% were on
temporary contracts, compared respectively to 19.6% and 13.8% of the overall working population,
reflecting a setious structural problem.”” For the EU-28, the unemployment rate for youths aged 15-
24 was at 23% in 2012. In the data-set, some countries were clearly worse off. The highest rate was in
Greece, where 55.3% were unemployed, followed by Spain, Croatia and Portugal at 53.2%, 43.0% and

436

37.7% respectively.

To reduce the unemployment rates among young Europeans, the Youth Guarantee programme seeks
to ensure that the Member States can offer all young people up to the age of 25, cither a job, a
continued education, an apprenticeship or a traineeship within four months of leaving formal
education or becoming unemployed. The Internal Labour Organisation has estimated the annual cost
for setting up the Youth Guarantee to be around EUR 21 Billion per year. The costs are to be carried
by the states.”” In addition, other programmes are being planned or executed, such as the Youth
Employment initiative, which will allocate EUR 3.2 Billion from a specific EU budget set up by EU
Structural and Investment funds national allocations. Other programmes are the European Alliance
for Apprenticeships, Quality Framework for Traineeships (QFT) and Your First EURES Job, which
are programmes meant to better ensure the situations of those young who are in jobs and providing
information and recruitment portals.® All EU countries have presented comprehensive Youth

Guarantee Implementation Plans, complying with the deadlines set by the European Council.

From the National Reports, several reports of the implementation of programmes stemming from the
Youth Guarantee are aimed at reducing the unemployment rate among youths. In Bulgaria®”’, an
internship programme has been set up to provide talented students with practical experience and

0 e-Portals that allow

familiarising them with the working process of the state administration. In Italy
people to connect to a national registers were set up to facilitate automatic verification of the fulfilment

requirements and to send applications. Many countries have also adopted various measures aimed at

http://www.eurofound.europa.eu/sites/default/files/ef files/pubdocs/2012/54/en/1/EF1254EN.pdf  accessed 6
November, 142

#SBuropean Commission, Addressing youth unemployment in the EU’

<http://ec.europa.cu/social/BlobServlet?docld=13422&langld=en> accessed 6 November 2015

46 Burostat, ‘Youth Unemployment
<http://ec.europa.eu/eurostat/statistics-explained /index.php/Youth unemployment> accessed 6 November 2015

Y7Buropean Commission, Addressing youth unemployment in the EU’
<http://ec.europa.cu/social/BlobServlet?docld=13422&langld=en> accessed 6 November 2015
B8 Thid.

4 Final Report, 310

40 Ihid., 844
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giving businesses monetary incentives for employing young people in the form of reduced taxes or
subsidies. In Greece, for instance, a proportion of the state fund is allocated to subsidise businesses
that employ higher education graduates. ™' In Slovenia, a business that employs a currently
unemployed person under the age of 30 is exempt from contributions for pension and disability
insurance, health insurance, insurance for parental protection and unemployment insurance, for the
first 24 months of employment.*” Data on the effects of the programmes are however difficult to

assess at this time.

Conclusion

To conclude, it seems that the effects of the financial crisis in respect to Article 17 has had the effect
of mainly increasing the already unfavourable gap between the attainment of basic educational
provisions for those who are marginalised. For the countries who implemented cuts as a result of the
crisis, access to education particularly for vulnerable students were affected as schools were merged
ot closed down to reduce spending. This has resulted in an increased student-teacher ratio which
might compromise the quality of education, and reducing the attainability for an inclusive education
for those in need of special programmes as a result of disabilities. Particularly the countries required
by the Troika, Greece, Portugal, Ireland, Spain and Cyprus, were seen to have made cuts in education
that could in several ways compromise the attainment of education for vulnerable children. Another
worrying effect has been observed with regard to children that are in public care. The effect of a
worsening in the economic situation of some countries, coupled with the already inherent systemic
problems in the way the States handled orphans and institutionalised children. Children from minority
groups, and particularly Roma children, were seen to be over-represented in institutional care in several
countries. The situation for Roma children seemed to be particulatly severe in countries like Bosnia
and Herzegovina, Bulgaria, Italy, The Republic of Moldova and the Slovak Republic. The 2011
Conclusions addressed several of these issues, and it seems that in the wake of the crisis, few measures

have been taken to better this situation in countries with economic problems.

Access to free education in accordance with article 17§2 was also seen to have been affected by the
crisis, and several countries fell short of the goal of including 100% of children in the general

educational system. In countries such as Bulgaria, Armenia, Bosnia and Herzegovina and Moldova

M1 1bid., 694
442 1bid., 1298

77



elsa

The European Law Students’ Association

and Slovakia, the enrolment rates were significantly lower, and the exclusion seems again to be linked
to groups of minorities, children from poor families and children with disabilities.

As for youth unemployment, it is a major concern in most European countries that a slowing economy
has reduced the need for employees. Several measures have been taken both nationally and at EU
level to reduce this, but the effects of the programmes are still difficult to assess. In the countries that
have implemented the most austerity measures the lack of jobs are not only a problem for those with
low education or skill, but also many with higher education are now deprived of the opportunity to

finance themselves.

The crisis has then, in summary, resulted in an increased marginalisation of already vulnerable groups
of children and young persons in several countries, particularly in those that have been most affected
by cuts in public spending on education or as a result in the slowing of the economy which has reduced
the demand for labour. The crisis has also had the effect of worsening the situation for vulnerable
groups in countries, which have up until the start of the crisis, have already suffered from systemic

problems in regards to children’s rights.
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7. Collective Complaints System

State compliance with the European Social Charter is ensured through two separate procedures:

- The State reporting system — where States are obliged to provide a report every two years on

the implementation progress of the Charter.

- The collective complaints procedure — where social partners and non-governmental

organisations lodge a collective complaints against a State party;

The collective complaints procedure was introduced by the Additional Protocol, providing for a
system of collective complaints (hereinafter “the Additional Protocol”), was adopted in 1995. This
complaints system is the product of the revitalization process of the Charter which began in December
1990. This procedure adds to the State reporting system and was meant to increase the effectiveness,
speed and impact of the implementation of the Charter. However, unlike applications lodged before
the European Court of Human Rights, the European Committee of Social Rights - a 13-member body
of independent experts in the area of international social issues - may only examine collective
complaints. *’ As such, only Buropean** and national social partners and international non-
governmental organisations holding participatory status with the Council of Europe may resort to this
procedure. National non-governmental organisations may also lodge complaints if a Contracting
Party, pursuant to Article 2 of the Additional Protocol, issues a declaration which allows so. This
measure aims at stimulating further “greater interest in the Charter”.*”” Furthermore, due to their
collective nature, complainants do not have to argue that they are victims’ of a State’s law or practice
that is in non-compliance with the European Social Charter. Nor it is necessary to exhaust domestic
remedies before lodging a complaint. An application is admissible insofar that it describes a situation

where a State is not in compliance with the European Social Charter.

43 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 418.
#4 European Trade Union Confederation (ETUC), for employees, and Business Europe and International Organisation
of Employers (OIE), for employers.

45 Francois Vandamme (1994). “The Revision of the European Social Charter” International Labour Review 133(5-6)
635.
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Any decision on the merit adopted by the European Committee of Social Rights, on a complaint
deemed admissible, is merely declaratory and takes the form of ‘conclusions’.*® Although they still
need to be respected by the affected State since it refers to binding legal provisions. They cannot
however be directly enforceable in the domestic legal system. Nevertheless, domestic courts may rule

a legislation invalid based on the decision of the European Committee of Social Rights.

In accordance with Article 7 of the Additional Protocol, the decision is then included in a report and
sent to the Committee of Ministers. The Committee of Ministers plays a role in ensuring the
operationalisation of the decision of the merits of the ECSR and giving concrete effect to the rights

enshrined in the Charter.*’

The Committee of Ministers, pursuant to Article 8, shall adopt a
resolution by majority on the basis of the report. When a Contracting Party has been found to be in
non-compliance with the Charter, the Committee of Ministers shall address the situation through a
“recommendation”. The decisions of the Committee of Ministers (whether a resolution or
recommendation) are political in nature. Therefore it may solely make social and economic policy
considerations and cannot overturn the decision of the Committee of Independent Experts of the
European Social Charter. “*® It seems to be undisputed that any recommendations ot resolutions
adopted by the Committee of Ministers are not legally binding.*” When the Committee of Ministers
endorses the ECSR’s non-compliance assessment, the affected Contracting Party must ‘provide

information on the measures it has taken to give effect’ to the recommendation of the Committee of

Ministers in the ‘next report’ that it submits under the reporting procedure. 450

Findings of the ELSA reports

Several situations have been deemed not to be in compliance with the Charter by the ECSR through
the collective complaints procedure. It is necessary to assess, however, what has been the overall
perceived effect of the collective complaint procedure during this period. Has this procedure

contributed to alleviate the effects of austerity measures? Before embarking upon this assessment

#6 Similarly to the “Conclusions” adopted within the framework of the Reporting system.

47 Council of Europe, “Collective Complaints Procedure: an overview”, at http://www.coe.int/en/web/turin-european-
social-charter/collective-complaints-procedurel, accessed 28 December 2015.

48 Council of Europe, Explanatory Report on the Collective Complaints Protocol (1995) para. 406.

49 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 439.
40 Article 10 of the Additional Protocol.
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some considerations are in order. So far, only 15 Contracting Parties have ratified the Additional
Protocol — Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Finland, France, Greece, Ireland, Italy,
Netherlands, Norway, Portugal, Slovenia and Sweden.”"' Of these 15, only 11 ELSA national groups*”

participated in this research project, thus the following assessment will focus on their findings.

ESC case law concerning austerity measures

Among the existent case law analysed by the ELSA national groups up until July 2015, 8 complaints
have been found to be linked to austerity measures. Since 2010, of the 6 complaints lodged against
Finland, complaint No. 70/2011 by the Central Association of Carers is particulatly relevant to this
study. As described by the Finnish research group, it relates to the issue of unequal delivery of services
to elderly people in different regions of Finland due to lack of funding of municipalities. As put by
the complainant of this case - and not contested by the Government - the financial crisis was one of
the contributing factors to this situation.” The lack of any other alternative support by the
government amounted to a violation of Article 23 of the Charter. The ruling was accepted by the
Finnish Government.”* As part of the implementing measures of the Committee’s ruling: 1) a working
group was created to develop a national programme for informal care to bridge the existent gaps was
created; 2) state subsidies for support services of informal carers were increased; 3) and municipalities
were required to draw up a plan with measures that may support the wellbeing, health, functional
capacity and independent living of the older population along with the development of appropriate

services and informal care needed for them.” Progress is still ongoing,”® however it is clear that the

#1 Council of Europe, ‘Chart of signatures and ratifications of Treaty 158 Additional Protocol to the European Social
Charter PI‘OVIdlng for a System of Collectlve Complaints Status as 0f 29/01 / 2016,
i i auth=GsNUpjHE>

accessed 29 January 2016.

42 The non-participating ELSA national groups belong to Belgium, Czech Republic, Ireland and Sweden.

453 Association of Care Giving Relatives and Friends v. Finland (Complaint No. 70/2011), Decision on the metits para.
32

454 Press release (70/2013) of the Ministry of Social Affairs and Health and the Ministry for Foreign Affairs, available here:
http://www.stm.fi/tiedotteet/tiedote/-/view /1854561 (Finnish). See Final Report 491.

45 As may be perceived in section 5 of the Act on Supporting the Functional Capacity of the Older Population and on
Social and Health Setvices for Older Persons (980/2012) - an act entered into force on 1 July 2013, as stated in the Final
Report 492.

46 Ibid.; Resolution CM/ResChS(2013)12, The Central Association of Carers in Finland against Finland, Complaint No.
70/2011.
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collective complaints system has played a role in alleviating the impact of austerity measures on elderly

persons.

The other 8" collective complaints in respect of austerity measures have been lodged against Greece.
% For this time period, the Greek Report has identified a total of 7 complaints submitted to European
Committee on Social Rights which concerned austerity measures taken by the Greek Government.
Complaint no. 65/2011 and no. 66/2011 relate to austerity measures which have affected labour
rights, while complaints nos. 76/2012, 77/2012, 78/2012, 79/2012 and 80/2012 concern with the
right to social security. As described in this report’s Labour Rights section, the first two complaints
arose from the need to control public expenditure. In the first complaint, the ECSR held that Section
17§5 of Act No. 3899 of 17 December 2010 which established a probation period of 1 year,
irrespective of the qualification of the contract, thereby allowing its termination without reasonable
notice of termination nor compensation constitutes a violation of 4{4 of the Charter. In complaint
no. 66/2011 , the ‘apprentice contracts’ for young persons aged 15 to 18 yeats old that were introduced
during the economic crisis were excluded from the labour legislation and were not entitled to three
weeks’ annual holiday with pay amounted to a violation of Article 7§ 7 of the 1961 Charter.
Furthermore, since Section 74§9 of Act No. 3863/2010 did not provide for an adequate system of
apprenticeship and other systematic arrangements for training young boys and girls in their various
forms of employment it also violated Article 10§2 of the 1961 Charter. In addition, minors employed
under ‘special apprenticeship contracts’ were not entitled to social security. Section 74{9 of Act No.
3863/2010 appears to have created “a distinct category of workers who ate effectively excluded from
the general range of protection offered by the social security system at large” which constitutes a

retrogress, and consequently a breach of 12§3 of the 1961 Charter.

Lastly, taking into consideration that wages under the so-called apprenticeship contracts (70% of the
national minimum wage), the combination of the Ministerial Council Act No. 6/2012 and Council
Act No. 6/2012 which set out further reductions of the minimum wage for young petrsons below the
age of 25 by 32%, makes them fall below the poverty level, in violation of Article 4§1 of the 1961
Charter. Although this measure pursued a legitimate aim of employment policy — the integration of

workers in time of economic crisis- its extent and the fact that it applies to workers under 25 is

47 Regarding Greek General Confederation of Labour (GSEE) v. Greece, Complaint No. 111/2014 there has only been
a decision of admissibility, thus this study is going to focus on the remaining 7.
458 Final Report, 706-707.
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disproportionate, and thus constitutes a breach of Article 4§1 of the 1961 Charter in light of the non-

discrimination clause of the Preamble to the 1961 Charter.

The conclusions of the ECSR in complaint no. 65/2011 and no. 66/2011 were not contested by the
Greek Government, however due to their temporary character, the implementation of the decision
were differed without a specific timeframe in place, to “as soon as the economic situation of his
country would allow”.*” In complaint 76/2012,*" complaint 77/2012,*"' complaint 78/2012,** and
complaint 79/2012, *” the cumulative effects of restrictive measures adopted by the Greek
Government in regards to pensioners, namely by reducing Christmas, Easter and holiday bonuses,
suspending or drastically reducing pension payments, reducing the pension that could previously be
paid and imposing an additional tax for pensions amounting EUR 1400 or more, in the sense that
‘bring about a significant degradation of the standard of living and the living conditions of many of
the pensioners concerned” amount to a violation of Article 12§3 of the 1961 Charter.** The above
mentioned complaints were also not contested by the Greek Government, which in turn introduced
several measures to implement the rulings, particularly: pensions below EUR 1000 are not subject to
cuts while the ones above it are taxed progressively from 5% to 20%,; elderly persons with low
pensions are granted the Benefit of Social Solidarity (EKAS), for the non-insured elderly, a pension
of EUR 360 is granted based on certain conditions (not receiving another pension/residing legally in
the country for 20 years/fulfilling other family and income conditions.*” It is apparent the role of the
collective complaints system has played in alleviating the effect of austerity measures in Finland and
Greece. However it is still not clear in regards to the remaining countries which have ratified the

collective complaints system.

459 Resolution CM/ResChS (2013) 2, General Federation of employees of the National Electric Power Cotporation
(GENOP-DEI) and Confederation of Greek Civil Setvants' Trade Unions (ADEDY) against Greece, Complaint No.
65/2011; Resolution CM/ResChS(2013) 3, General Federation of employees of the National Electric Power Cotporation
(GENOP-DEI) and Confederation of Greek Civil Servants’ Trade Unions (ADEDY) against Greece, Complaint No.
66/2011.

460 Decision on the merits: Federation of employed pensioners of Greece (IKA-ETAM) v. Greece, Collective Complaint
No. 76/2012.

461 Decision on the merits: Panhellenic Federation of Public Setvice Pensioners (POPS) v. Greece, Collective Complaint
No. 77/2012.

462 Decision on the merits: Pensioners' Union of the Athens-Piracus Electric Railways (I.S.A.P.) v. Greece, Collective
Complaint No. 78/2012.

463 Decision on the merits: Panhellenic Federation of pensioners of the public electricity corporation (POS-DEI) v. Greece,
Collective Complaint No. 79/2012.

464 Ibid paras. 56-61, 78-81.

465 Further measures are desctibed and available at Appendix to Resolution CM/ResChS(2014)9Pensioners’ Union of the
Athens Piracus Electric Railways (ILS.A.P.) v. Gtreece, Complaint No. 78/2012.
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Ratifying States

Up to date, since its existence, the ECSR has dealt with 119 applications. Given the number of
violations of the Charter described thus far, and considering that not all of them were linked to
austerity measures, in order to obtain a full picture of the impact of the collective complaints system,
it is necessary to assess why there have not been more complaints. Some commentators have assessed
the weaknesses of the collective complaints system based on the relationship with other treaties that
protect social and economic rights, and degree of usage by taking into account the following factors:
a) the number of ratifications of the Charter and the Additional Protocol; b) knowledge of the
complaints system by the admissible complainants; ¢) nature of social rights; d) efforts to bear costs
and make a complaint; e) speed of the procedure; f) perceived effectiveness of the collective

complaints procedure.*® Considering these criteria:
- Degree of Usage
a) Number of ratifications of the Charter and the collective complaints procedure

The number of complaints is connected to the number of ratifications of the Charter and the collective
complaints system. The collective procedure cannot be accessed by possible complainants otherwise.
Cutrently, 43 States have ratified the 1961 and/or 1996 revised Charter. Of these 43 States, only 15
have accepted the collective complaints procedure. *” Considering that by 2009 the European
Committee of Social Rights had dealt with 59 complaints,*® and by 2015, 119 complaints have been
lodged, there has been a sharp increase in the number of complaints by almost double. This increase
cannot be explained only by an increase in the number of acceptances of the complaint system during
this period. Since the financial crisis began, there had already been 14 ratifications of the procedure,

being the 15" approval, by Czech Republic in 04/04 /2012, being the most recent.

b) Knowledge of the collective complaints system

466 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 445.
47 Council of Europe, “European Social Charter: Signature & Ratifications” <http://www.coec.int/en/web/turin-

european-social-charter/signature-ratifications>, accessed 5 January 2016.

458European Comrmttee of Social R1ghts Activity Report 2009 2010

>, accessed 6 ]anuarv 2016, 4.
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Of course, with greater awareness and knowledge among admissible complainants, the more likely the
complaints system is to be used. National non-governmental organisations and trade unions, although
may be involved in the reporting system, they might not be fully aware of the advantages of resorting

*? Moreover, it seems that so far, only Finland has issued a declaration to allow

to this procedure.
national non-governmental organisations to access the collective complaints procedure. So, even with
further knowledge, access to the system seems limited. Lack of knowledge and effect of the non-
declaration to allow national non-governmental organisations to participate has been particularly

highlighted in the Croatian and Slovenian legal report.470
c) Social Rights being too general in nature

Due to its very nature, social rights can be perceived as too general, and therefore not enforceable.
This might initially reduce interest in the Charter and the collective complaints system. However, as
case law of the ECSR continues to develop, and the content of each right becomes clearer, perhaps it
will be possible to see a further increase in the number of complaints. Nevertheless the issue of viewing
social rights as not “real” rights, of having solely a programmatic nature, concerning solely of the
duties of the State to provide goods is an still an ongoing hurdle, as provided by the ELSA legal reports
from Greece, Slovenia and the United Kingdom.*”" As the number cases of non-compliance increase,

so will the number of complaints.472

d) Efforts to bear the cost and make a complaint

As highlighted in the beginning of this chapter, all complaints are collective in nature. This means it
is not possible to lodge an individual complaint. Nor is it possible to claim compensation for any
damages caused by the law or practice deemed as not in compliance. It is possible however for a
complainant to make a request for reimbursement of costs related to the effort of making a complaint
to the ECSR, which may then invite the Committee of Ministers to recommend the Defendant State
to pay these. This was a great innovation by the European Committee of Social Rights that contributed

to an increase of usage of the complaints system.*” The request is however non-binding. The non-

469 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?”” European Journal of International Law 15(3), 446
470 Final Report, 364-365. 1300-1301.

471 Final Report 710 and 1456-1459. Hilde Reidling (2007). “The Netherlands and the Development of International
Human Rights Instruments” School of Human Rights Research Series 22, 210.

472 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 446.
473 Ibid.
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admissibility of individual claims for compensation nor direct participation of individuals, as suggested

474

by the ELSA legal reports (Greece, Slovenia, the United Kingdom),”" might be impeding the

European Social Charter’s and its complaints’ procedure to live to its full potential.
e) Speed of the Procedure

The faster the decisions (on admissibility and the merits), the more attractive the procedure will look.*”
According to the Activity reports*’® from the European Committee on Social Rights, it seems the

duration of the proceedings has been steadily increasing since 2012 as portrayed in the following table:

Duration of decisions on Duration of decisions on the
admissibility (Average) merits (Average)
2014 6.6 months 14.9 months
2013 5.6 months 12.2 months
2012 4.7 months 9.8 months
2011 4.3 months 12.8 months
2010 4.5 months 10.8 months

474 Final Report 710, 1301, 1459.

475 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 446.
476 European Committee of Social Rights, ‘Activity Report 2014°, 2015

<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168047eebb>
accessed 6 January 2016, 12; European Committee of Social Rights, ‘Aectivity Report 2013°, 2014

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680489115>
. 12; European Committee of Social Rights, ‘Activity Report 2012°, 2013

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680489113 >
, 12; European Committee of Social Rights, “Aezvity Report 2011°, 2012

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680489111>

, 155 European Commlttee of Soclal Rights, ‘Activity chon‘ 2070 2011
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The longer duration of the proceedings could be a consequence of the increasing number of collective

complaints.
f) Perceived effectiveness of the Complaints

An issue that is often brought up, although Contracting Parties are required to respect the provisions
of the Charter and the decisions of the European Committee of Social Rights and of the Committee
of Ministers, they are not directly enforceable in domestic law. This situation might make admissible
complainants to look at the collective complaints system sceptically — as illustrated in the Greek*”’,
UK*"® and Slovenian reports - therefore making use of this procedure is unlikely.*” This is a particular
sensitive issue, to which some situations reported by the ELSA national groups will help shed light
on. According to the French report, among a period where complaints and, consequently, solutions
for breach of social rights, it seems that among the twenty (out of the thirty completed proceedings)
complaints where the ECSR found a breach of the Charter by France, no progress in regards to
sixteen, while for one complaint progress is ongoing. Since none of the complaints were related to
austerity measures, it was not possible to determine how the procedure has contributed to alleviating

the effect of austerity measures directly.*”

In regards to Bulgaria, so far, there have been five complaints (out of six completed proceedings)
where the Bulgarian State was found to be in non-compliance with the Charter, of which no progress
has been made on three.”' From the beginning of the financial crisis in 2008, two collective complaints
have been brought against Bulgaria.* None of the facts of these cases*’ however concerned austerity
measures. Nonetheless, it is noteworthy that, has identified by the Bulgarian National research group,
the decision on the merits of Complaint No. 48/2008 European Roma Rights Centre (ERRC) v.

Bulgaria brought about the abrogation of the Social Assistance Act that permitted the interruption of

477 Final Report, 710.

478 Final Report, 1459.

479 Novitz, T. (2002). “Are social rights necessarily collective rights? A criticial analysis of the Collective Complaints
Protocol to the European Social Charter” Eurgpean Human Rights Law Review 1, 53.

480 Final Report, 561. Council of Europe, ‘France and the European Social Charter’ (Country Factsheets, France)
<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?’documentld=0900001680492889
&format=pdf> accessed 10 December 2015, 2-6.

481 Council of Europe, ‘Bulgaria and the Enropean Social Charter’ (Country Factsheets, Bulgaria) 2-3

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent?’documentld=0900001680492882
&format=pdf> accessed 10 December 2015

482 Final Report, 364-365.

483 Complaint No 46/2007 European Roma Rights Centre (ERRC) v. Bulgatia, Complaint No 48/2008 European Roma
Rights Centre (ERRC) v. Bulgaria
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social assistance for 6 or 12 months for unemployed persons after the age of 18, regardless of their
financial need.** Conversely, in regards to the petiod of time relevant to this study, no complaint has
been brought against Croatia. Moreover, historically, there have been a total of two complaints where
the ECSR has found a breach (out of two completed proceedings), although a remedy has only been
provided in one of the cases.*” The Croatian legal research group argues that the lack of remedial
powers might be contributing to the lack of usage of the complaints system. In times of financial crisis,
the Croatian Constitutional court seems to have been the preferred path for redress.* Although not
non-existent, so far there has only been one complaint against Cyprus, albeit it was found to be
inadmissible.*’ So it is not possible to assess what kind of direct impact the collective complaints

system had so far,"®

it seems nonetheless that the Court of Justice of the European Union has been
the preferred venue to contest austerity measures.”” In regards to Italy, it seems that so far, the ECSR
has found a violation in three complaints (out three completed proceedings). Disappointingly, it seems
none have been remedied so far. According to the Italian report, none of the complaints related to
austerity measures, and they argue that further usage of the complaints system is needed be able to
assess its impact.*”” This seems to suggest that domestic measures provide more effective redress.
However, the Charter has been referenced to in Italian jurisprudence, namely in the proceedings No.
69789/2002 of the Court of Rome, and No. 2365/2005 of Court of Cagliati which related to the
education of persons with disabilities. ¥ Although the ESC was invoked in some national cases,

according to the Italian legal research group, Italian judges seem to be unsure about the weight that

should be given to the Charter.*”

484 Final Report, 318

45 Council of Europe, ‘Croatia and the European Social Charter’ (Country Factsheets, Croatia) 2

<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680492883
&format=pdf> accessed 10 December 2015

486 Final Report, 364-365.

47 Council of Europe, European Committee on Social Rights No. 97/2013 Association for the Protection of All
Children (APPROACH) Ltd v. Cyprus;

488 Final Report, 430; Council of Europe, ‘Cyprus and the European Social Charter’ (Country Factsheets, Cyprus) 2
<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?’documentld=0900001680492884

&format=pdf> accessed 10 December 2015
489 See for e.g.: Case T-293/13, Theophilou v Commission and ECB [2014].
40 Council of Europe Italy and the Pumpmﬂ Social Cbaﬂer (Country Factsheets, Italy) 2

accessed 10 December 2015
#1 Final Report, 852.
492 Final Report, 851.
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So far, in regards to Portugal, the ECSR has found violations of the Charter in four complaints (out
of twelve completed proceedings), where only one has been remedied, while for another, progress is
ongoing. *” During the financial crisis there have been three complaints, but according to the
Portuguese legal research group, it is hard to consider the complaint effective under the current
financial crisis, since no complaint has been brought in respect of it.*”* Similarly in the cases of Cyprus
and Croatia, the Court of Justice of the European Union*” and the Portuguese Constitutional court*”
seems to have been the preferred venue to contest austerity measures for Portuguese complainants.
Since Slovenia ratified the Additional Protocol, two collective complaints have been lodged against
the State, and in both, the ECSR found a violation. Unfortunately it seems none of these have been
remedied yet and neither are related to austerity measures.”” The Slovenian Government’s reaction
concerning FEANTSA v. Slovenia is particularly relevant, where it has explicitly denied being bound
to the decisions of the European Committee of Social Rights.*® Even more puzzling is when
confronted of this issue by the Slovenian Human Rights Ombudsman, the Government dismissed the
situation arguing that since in the case of Berger-Krall and Others vs. Slovenia, which dealt with similar
issues, since the European Court of Human Rights held that there have been no violations, there can

be no breach of the Charter.*” On a positive note, when negotiating the new Employment

493 Council of Europe, ‘Portugal and the Enropean Social Charter’ (Country Factsheets, Portugal) 2-3

<https://rm.coe.int/ COERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680492891 >

accessed 10 December 2015

494 Final Report, 1127.

495 See Case C-128/12, Sindicato dos Bancirios do Notte et al. v. BPN — Banco Portugués de Negécios SA [2013]; case

C-264/12, Sindicato Nacional dos Profissionais de Seguros e Afins v. Fidelidade Mundial - Companhia de Seguros, SA

(once more from the Tribunal do trabalho do Porto, concerning this time budget law 2012); Case C-566/13, Jorge Italo

Assis dos Santos v. Banco de Portugal; case C-665/13, Sindicato Nacional dos Profissionais de Seguros e Afins (from the

Tribunal do Trabalho de Lisboa).

4% See Judgement nos. 253/2012, 187/2013, 474/2013 and 602/2013.

47 Council of Europe, ‘Slvenia and the Enropean Social Charter’ (Country Factsheets, Slovenia) 2

<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016804928a2>

accessed 10 December 2015; European Federation of National Organisations Working with the Homeless (FEANTSA)

v Slovenia (2008) No. 53/2008. Association for the Protection of All Children (APPROACH) Ltd. v Slovenia (2013) No.

95/2013; Final report 1300.

498 Informacijski urad Sveta Evrope v Republiki Sloveniji ‘Novica: Novinarska konferenca o krsitvi Evropske socialne

listine’ (February 2010)

http://www.svetevrope.si/sl/novice/napoved novinarska konferenca o krsitvi evropske socialne listine/ accessed

14 March 2015 [Slovenian]. Final Report 1301-1303.

49 Human Rights Ombudsman of the Republic of Slovenia 19th Annual Report of the Human Rights Ombudsman of

the Republic of Slovenia for the Year 2013 [2013]

<http://www.varuhrs.si/fileadmin/user upload/pdf/lp/Devetnajsto redno letno porocilo Varuha CP RS za leto
2013.pdf> accessed 15 March 2015; The Government of the Republic of Slovenia, The Government Response to the

Annual Report 2013 of the Ombudsman and Information on Fulfilment of the Recommendations of the Parliament for

2012 [2013].http://www.varuh-ts.si/publikacije-gradiva-izjiave/letna-porocila-priporocila-dz-odzivna-porocila-vlade

accessed 15 March 2015 [Slovenian]
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Relationships Act, experts based their arguments on to not lower labour standards on the case law of
the ECSR, particulatly the issues brought up in complaint no. 65 and 66 against Greece.”” With regard
the Netherlands, it seems that there have also been no complaints linked to austerity measures.”"
There has been however two complaints within this study’s period so far, out of a total of three
violations by the Netherlands since ratification of the Additional Protocol. So far only one violation
has been found that has not been remedied.”” Even though the Committee has not assessed whether
the remaining two violations have been fully remedied, the decisions brought about several positive
consequences; for example, a motion was adopted in Haarlem on access to basic shelter for all in the
city.” And it is this collective complaint won by FEANTSA, highlighting the unfair criteria of local

connection in order to access shelter which has influenced this motion.>*

According to the report of the legal research group from the United Kingdom, the impact of the
complaints procedure in alleviating the impact of austerity measures has also been difficult to assess
since there have not been any complaints related to the Charter.”” Similarly, in regards to Norway,
since there have been no complaints against it regarding austerity measures been taken, it cannot be
said that the collective complaint has contributed to alleviating their effects.” Since ratification, there
have been two complaints lodged against Norway, of which one was found to be in violation and it
seems to have been remedied.””” Overall, as put by the Greek report, “...the collective complaints’
system represents one important development that has the potential to enhance the efficiency of the

ESC system as a whole”.”” Considering the numbers presented thus far, it seems that each Contracting

500 Final Report, 1304-1305.

501 Final Report, 1408-1409.

502 Defence for Children International (DCI) v. the Netherlands (Complaint No. 47/2008); Council of Eutrope, ‘The
Netherlands and the Enropean Social Charter’ (Country Factsheets, Netherlands) 2-3

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680492967 >
accessed 10 December 2015.

03 'Motie Daklozenopvang voor iedereen' (Feantsa.org 2014)
www.feantsa.org/spip.phpraction=acceder document&are=2297&cle=6ca4df068d1013671c51£c622e857830398c5e¢00

&file=pdfY%2Fmotie daklozenopvangvooriedereen-c.pdf accessed 5 May 2015.

504 Habitact, 'European exchange forum on local homeless strategies' [2014] E-Bulletin, vol.21
http://www.habitact.eu/files/news/news/ issue21 final.pdf accessed 5 May 2015. Final Report, 1408-1410.

595 Final Report, 1456-1459; Council of Europe, “The United Kingdom and the European Social Charter’ (Country Factsheets,
United Kingdom) 2

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680492967 >
accessed 10 December 2015.

5% Final Report, 1017;

N7 Council of Europe, ‘Nomway and the Eunropean Social Charter’ (Country Factsheets, Norway) 2
<https://rm.coe.int/ CoOERMPublicCommonSearchServices /DisplayDCTMContent?documentld=090000168049289b
> accessed 10 December 2015.

58 Final Report, 710.
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Party reacts differently to a decision from the ECSR and the Committee of Ministers. Although social,
economic and cultural social should be progressively realized and is dependent on each State’s (varied)
resources; efforts have to continue to ensure the implementation of their decisions. Further usage of

the collective complaints system is unlikely to happen otherwise.
Non-ratifying States

Of particular relevance to this assessment is also to strive to determine why there seems to be such a
low number of ratifications of the Additional Protocol that establishes the collective complaints
system. A preliminary assessment, taking into consideration the conclusions of the ELSA legal reports
from Albania, Armenia, Azerbaijan, Bosnia and Herzegovina, Georgia, Malta, the Russia Federation,
Slovak Republic and Ukraine, suggests that the aforementioned Contracting Parties have not taken
any steps towards ratification.”” Several explanations were brought to the forefront, however the
relationship between these individual States and the European Social Charter may shed light on this
issue. The Albanian delegates declared that there are no technical reasons not to accept the complaints
procedure. The Albanian Government has an ongoing cooperation with social actors through
different bodies, such as the Council of Education and Vocational Training, and overall transparency

has been achieved, thus the collective complaints could be approved.”

The Azerbaijani delegates however were not as welcoming, and reiterated that “they were currently
not in the position to accept the collective complaints procedure”.”"" A similar stance was taken by the
delegates from Bosnia and Herzegovina.”'> The Georgian delegates have taken a more cautious
approach. Even though Georgian representatives of public authorities and civil society, which were
present at the meeting, were highly supportive for the ratification of the Additional Protocol, the

Georgian delegates expressed that they would rather focus on accepting additional provisions of the

5 Final Report, 58-59, 117-118, 219-220, 261, 599, 967, 1240-1241, 1564.

510 European Committee of Social Rights, ‘Report on the Non-Accepted Provisions of the European Social Charter: Albania’,
2013,<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayD CTMContent?documentld=0900001680483
153>, accessed 6 January 2016, 4 and 77.

11 European Committee of Social Rights, Second Report on the Non-Accepted Provisions of the European Social Charter:
Agerbaijan’,2014,<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090
0001680483155> accessed 6 January 2016, 10.

>12 European Committee of Social Rights, Tirst Report on the Non-Accepted Provisions of the European Social Charter: Bosnia and
Herzegovina’, 2013,

<https://rm.coe.int/ CoERMPublicCommonSearchServices/Display : 0900001680483157>
accessed 6 January 2016, 7.
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Charter before the collective complaints system.”"> On a more positive note, the Ukrainian delegates
have expressed that the collective complaints procedure is under consideration, although without
providing any sort of indication for ratification.”* Even though Austria and the Slovak Republic have
signed the Additional Protocol thus showing some political willingness, and despite efforts made by
the European Committee of Social Rights, they have yet to ratify.”"” Similarly, the Maltese delegates
expressed an interest in the collective complaints procedure in 2010, since then they have yet to take
any action.”'* This is in contrast to the Russian Federation and Armenia which have not even signed
ot provided any indication of possible signature or ratification of the Additional Protocol.”"” In regards
to the remaining countries, the ELSA legal reports have indicated that there has been support towards
ratification. In Germany, although there seems to exist some support from political and human rights
actors (e.g.: the German Institute for Human Rights), there are still some lingering concerns between
the role of the national governmental committee with the collective complaints system and the
European Committee on Social Rights.”"® Hungary has signed the Additional protocol, but has not
ratified it. According to the Hungarian legal research group, the reason seems to be related to a lack

of necessary resources in the State budget that would allow a full commitment to the RESC, beyond

513 Buropean Committee of Social Rights, ‘Second Report on the Non-Accepted Provisions of the Eurgpean Social Charter: Georgia’,
2015

<https://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016804966d6
> accessed 6 January 2016, 39.

S4European Committee of Social Rights, ‘First Report on the Non-Accepted provisions of the Eurgpean Social Charter: Ukraine’
2012

<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent?’documentld=0900001680483174 >
accessed 6 January 2016, 5.

515 Buropean Committee of Social Rights, ‘First Report on the Non-Accepted provisions of the Enropean Social Charter: Slovak
Republic’, 2015
<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168048¢312>
accessed 6 January 2016, 4

516 Buropean Committee of Social Rights, Report on the Meeting with the Maltese Government within the Framework of the Procedure
on Non-Accepted Provisions’, 2011

<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483169 >
accessed 6 January 2016, 19. European Committee of Social Rights, ‘Malta and the Eunropean Social Charter’ (Country Factsheets
Malta), 2015

<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680492896 >
accessed 10 January 2016, 1.

17 European Committee of Social Rights, “Amwenia and the Eurgpean Social Charter” (Country Factsheets Armenia), 2015
<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680492804
&format=pdf> accessed 10 January 2016, 1; Final Report 173; European Committee of Social Rights, “First report on the
non-accepted provisions of the European Social Charter: The Russian Federation” (Country Factsheets Russia Federation), 2015
<http://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent?documentld=0900001680492964 >
accessed 10 January 2016, 5.

518 Bundestagsdrucksache 17/5315, 9 [German]; Final Report 644.
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the “optimal minimum”.’"” As for Spain, even though it has not ratified the Additional Protocol,”
Spanish jurisprudence has taken the case law of the European Committee of Social Rights into
consideration.” In regards to Latvia, despite discussions brought forth by the Director of Latvian
Human Rights Centre Anhelita Kamenska about the benefits to ratify Part D of the European Social
Charter, no concrete steps have been taken so far.”” Romania has also yet to ratify the Additional
Protocol. Despite a declaration in 2010 from the Romanian Secretary of State for Labour, Family and
Equality that the possibly of acceptance would be examined, and an attempt of passing a bill towards
ratification in 2015, success has yet to be achieved.” Although this might be a good opportunity to
further encourage the Romanian Government to accept the collective complaints procedure. Despite
a campaign pressuring the Polish Government on the fiftieth anniversary of European Social Charter,
so far ratification of the Additional Protocol has not been achieved.” According to the Polish legal
research report, the former Ministry of Labour and Social Policy has expressed concerns that such
may lead to some sort of misinterpretation of social rights, which will be taken in turn to make the
ECSR involved in social policy, which falls under the exclusive competence of the State

Government.”®

519 European Committee of Social Rights, “Hungary and the European Social Charter” (Country Factsheets Hungary), 2015
<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168049288¢ >
accessed 10 January 2016, 798.

S20European Committee of Social Rights, “Spain and the European Social Charter” (Conntyy Factsheets Spain), 2015
<https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680492969 >
accessed 10 January 2016, 1; Final Report, 1362-1363.

521 See Labour Court in Spain (Labour Court no. 2 of Barcelona, judgment no. 412 of 19 November 2013. Final Report,
1362.

52 European Committee of Social Rights, “Latvia and the European Social Charter” (Country Factsheets Latvia), 2015
<https://rm.coe.int/ CoERMPublicCommonSearchServices /DisplayDCTMContent’documentld=0900001680492892>
accessed 10 January 2016, 1; Final Report, 912.

S2European Court of Human Rights, “Rappors: Reunion Sur les Dispositions de la Charte Sociale Europeene Revisee Non Accptees
par la Roumanie”, 2009
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> accessed 10 January 2016, 9; Final Report, 1154-1156; European Committee of Social Rights, “Romania and the European
Social Charter” (country Factsheets Romania), 2015
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> accessed 10 January 2016, 1.

524 Final Report, 1071.

525 Final Report, 1070. European Committee of Social Rights, “Poland and the European Social Charter” (Country Factsheets
Poland), 2015
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The Relationship between the Collective Complaints System and Other Economic and Social

Treaty Provisions

The standards of protection of social rights within each international treaty are different. So is the
mechanism that allows their enforcement. “[A] decision by potential complainants whether to use the
CCP [Collective Complaints Procedure]| or whether to try an alternative mechanism will always be
strategic in attempting to achieve a certain objective”.”* As highlighted above, individuals cannot
access the CCP to obtain redress from harm caused by State law or practice not in compliance with
the Charter. So for the possibility of an individual remedy, a victim might consider to resort to the
ECtHR™ and the CJEU*.>” However the relationship between the EU and the ECSR seems to have
become tense during the economic crisis, as particularly highlighted by ELSA Greece’s report.””
Portugal, Ireland, Greece and Cyprus entered into a financial assistance agreement with the so-called
Troika (comprised of officials of the European Commission, the European Central Bank and the
International Monetary Fund) to overcome their financial hardships. These adjustment programmes,
established within Memoranda of Understanding (MoU) and Council Decisions, and implemented
under strict conditionality,” pressed for reforms in the education, labour, healthcare and pension
systems. A comprehensive study by Andreas Fischer-Lescano® however, clearly shows how the
MoUs, negotiated with the intervention of EU institutions, have infringed social rights, particularly
Articles 1-6, 9-11 and 24 of the 1996 revised Charter.”” Furthermore the MoU’s implementing

austerity measures have also contributed to the violation of these rights as described throughout this

526 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?”” European Journal of International Law 15(3), 454.
527 See ECtHR judgments in Mateus and others v Portugal, Nos 62235/12 and 57725/12, 08.10.2013; Koufaki and
ADEDY v Greece, Nos 57665/12 and 57657/12, 07.05.2013; R.Sz. v Hungary, No 41838/11, 02.07.2013.

528 Although unsuccessful see ADEDY et al. v. Council, GC Case T-541/10 (Nov. 27, 2012), <http://curia.curopa.cu/>;
ADEDY et al. v. Council, GC Case T-215/11 (Nov. 27, 2012), <http://cutia.curopa.cu/>; Sindicato dos Bancatios do
Nortte and Others v. BPN - Banco Portugues de Negocios, SA, CJEU Case C-128/12 (Mar. 7, 2013),
<http://curia.curopa.cu/>; Sindicato Nacional dos Profissionals de Seguros e Afins v. Fidelidade Mundial, CJEU Case
C-264/12 (Jun. 26, 2014), <http://curia.curopa.cu/>.

529 Churchill R. and Khaliq U. (2004). “The collective complaints system of the European Social Charter: an effective
mechanism for ensuring compliance with economic and social rights?” European Journal of International Law 15(3), 454.
530 Final Report, 710.

531 Article 136 (3) of the Treaty on the Functioning of the European Union (TFEU).

532 Andreas Fischer-Lescano, Human Rights in Times of Austerity Policy: The EU institutions and the conclusion of Memoranda of
Understanding, Centre of European Law and Politics, University of Bremen, 2014, 48.

533 Articles 14, 17, 27 — 32 and 34 of the Chatter of Fundamental Rights of the European Union (CFREU), Articles 1-6,
9-11 and 24 of the Revised European Social Charter (RESC), Articles 2, 3, 8, 11, 14 and Article 1 of Protocol 1 of the
European Convention of Human Rights (ECHR), Articles 6-8, 12-13 of the International Covenant on Social, Cultural
and Economic Rights, Articles 24, 25 and 27 of the International Convention on Persons with Disabilities Rights and
Article 28 of the International Convention on the Rights of the Child. Ibid. 41.
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report. " The negotiated measures should have undergone an ex amfe human rights impact

5% Member States

assessment™” to prevent any violations and mitigate any possible negative effects.
that have adopted austerity measures have not been considered as implementing EU law within the
meaning of Article 51 of the Charter of Fundamental Rights of the European Union (CFREU), thus
rendering the EU Charter inapplicable.” However some commentators have argued nevertheless,
that the actions of the EU, even if “borrowed”, are still bound to EU law and the CFREU. Therefore,
the MoUs should have been negotiated with greater care for social rights, taking also into account the
other international commitments from MemberStates, i.e. the European Social Charter. It seems that
the relationship between the ECSR and the EU has to continue to grow to avoid a situation where
the action of two different treaties clash and reduce the impact of their efforts.” As the ECSR stated

there is nothing in later international obligations, such as the loan arrangement with the EU organs,

may absolve the government from the obligations arising from the Charter.”

Conclusions and Way Forward

Despite the Additional Protocol’s over 15 years of existence, at the time of this study there have been

119 lodged complaints. During the economic crisis when social rights were most affected, one would

53 See also for e.g. Jernej Letnar Cerni, ‘State Obligations Concerning Socio-Economic Rights in times of the European
Financial Crisis’ [2015] 11 International Law & Management Review 128-131. Matina Yannakourout and Chronis
Tsimpoukis, ‘Flexibility without Security and Deconstruction of Collective Bargaining: the New Paradigm of Labor law in
Greece’ [2013-2014] 35 Comparative Labor Law & Policy Journal 339-358. Luis Barroso, “Political choices and
constitutional determinations in times of constraint: the case of Portugal’ [2014] 2014 Tijdschrift voor Constitutioneel
Recht 339-343.

5% Principle 14 of the Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and
Cultural Rights; Olivier De Schutter, Asbjorn Fide, Ashfaq Khalfan, Marcos Orellana, Margot Salomon & Ian Seiderman,
'Commentary to the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and
Cultural Rights' [2012] 34(4) Human Rights Quarterly 1115-1119. Mary Dowell-Jones, “The Economics of the Austetity
Crisis: Unpicking Some Human Rights Arguments’ [2015] 15 Human Rights Law Review 199-200.

56 CEDAW, Concluding observations on the seventh periodic report of Greece, adopted by the Committee at its fifty fourth session
( February - 1 March 2013), CEDAW/C/GRC/CO/7, 26 March 2013, para. 40.

537 Pringle v. Government of Ireland, Ireland and the Attorney General, CJEU Case C-370/12 (Nov. 27, 2012),
<http://curia.ecuropa.cu/> para. 163; Margot E. Salomon, ‘Of Austerity Measures, Human Rights and International

Institutions’, LSE Law, Society and Economy Working Papers 2/2015, 2015, 12. Michael Schwarz, ‘A Memorandum of
Misunderstanding — The Doomed Road of the European Stability Mechanism and a Possible Way Out: Enhanced
Cooperation’ [2014] 51 Common Market Law Review 398-400.

538 Fischer-Lescano, supra at 56-57. Olivier de Shutter, ‘Conference on the future of the protection of social rights in
Europe’, Brussels, 12-13 February 2015. Jorg Luther, Is there any “perspective” for an Enropean Accession to the European Social
Charter?, University of “Piemonte orientale”, Italy, 2014, 1, 8-10, Avaﬂable at:

to- the european- charter Ddf> accessed 30 October 2015.
53 Pensioners’” Union of the Agticultural Bank of Greece (ATE) v. Greece (Complaint No. 80/2012), para. 48.
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think there might have been an increase in the number of complaints contesting austerity measures.
Particularly from countries most affected by the crisis, such as Ireland, Portugal, Italy and Cyprus. It
seems that during this period mostly all complaints linked to austerity measures were brought against
Greece. Considering the issues identified that might be impeding collective complainants to act and
assist in alleviating the effects of austerity measures it is clear that: 1) the Council of Europe has to
continue their efforts to increase the number of ratifications of the Additional Protocol - the number
of complaints is connected to the number of Contracting Parties which have accepted the collective
complaints procedure; 2) complaints lodged by individuals are inadmissible, which further reduces the
pool of possible applicants, thus limiting usage of the collective system, perhaps broadening the criteria
of admissibility to allow individuals should be further explored; 3) to date, only Finland has issued a
declaration allowing national non-governmental organisations to use the collective complaint
procedure, which further reduces the number of possible complainants; 4) remedial power is
apparently limited, with some Contracting Parties seemingly disregarding ECSR decisions of non-
compliance. On the other hand, despite the aforementioned weaknesses, the ECSR has played a
commendable role during the financial crisis. Among the identified complaints against Finland and
Greece which were connected to austerity measures, the decisions of the ECSR and the Committee
of Ministers clearly contributed to alleviating the effects of the contested austerity measures. The
measures taken by these two States seemingly reverse the effects of the laws and practice deemed in
breach of the Charter. Concluding, it is also noteworthy that despite the low number of ratifications,

the usage of the charter seems to be steadily increasing.
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