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Introduction

The notion of freedom of expression became the matter of utmost importance
and concern in Ukraine back in 1991, when it declared itself independent from the
Soviet Union, of which Ukraine had formerly been a part. In any contemporary
State, the freedom of expression is crucial, as it contributes greatly to the ability of
citizens to effectively exercise their right to self-governance, and is paramount to
the personal development of all individuals, as well as ensuring and protecting their
natural rights. Furthermore, the right to freedom of expression acts as a safeguard
against discriminatory propaganda and government censorship, thus providing for
a more democratic society, in which human rights are respected and the political
pluralism is ensured.

This comparative study aims to evaluate different ways of developing the right
to freedom of expression in its criminal law aspect in Poland and Ukraine.

Consistent presentation of the material from the point of view of the law of
Poland and Ukraine — this structure of the study seemed to be the most interesting
and receptive for comparison. Therefore, the reader can perceive and personally
draw conclusions about the state of legal regulation of these relationships.
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The Ukrainian report

1. How is the freedom of expression
regulated in your national legislation?

The freedom of delivering one’s thoughts and opinions to the public
without the fear of being punished or charged a penalty is one of the fun-
damental human rights, which is de facto known as freedom of expression.
Being a natural and inalienable right, the right to freedom of expression is
enacted and ensured by the legislature of all civilised societies and democratic
States and is protected by a variety of legal instruments, including specific
laws, coercive measures of a State towards offenders and by fair justice.

Considering a crucial role the right to freedom of expression plays in
a contemporary democratic society, it has been recognised and enshrined in
several international documents, such as the Universal Declaration of Human
Rights (UDHR)', the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR)” and the International Covenant
on Civil and Political Rights ICCPR)’.

Accordingly, Art. 19 of the International Covenant on Civil and Political
Rights provides that everyone has the right to hold any kind of opinions or
views, including political, religious, etc., without interference with the freedom
of expression, including the freedom to seek, receive, collect and spread any
information, regardless of the national borders, orally, in writing, in print or
in the form of art, or by any other means they deem sufficient.

Art. 9 of the Constitution of Ukraine provides that international treaties
in force previously approved by the Verkbovna Rada (Supreme Council) are
the part of the national legislation of Ukraine*. Hence, by becoming a signa-
tory to the international human rights treaties and conventions, Ukraine has

' Universal Declaration of Human Rights 1948 <https://www.un.org/en/universal-

declaration-human-rights/> accessed 7 August 2020, art 19 (UDHR).

? BEuropean Convention for the Protection of Human Rights and Fundamental Freedoms
1953 <https://www.echr.coe.int/Documents/Convention_ ENG.pdf> accessed 7 August
2020, art 10 (ECHR).

* International Covenant on Civil and Political Rights 1966 <https://www.ohcht.org/
en/professionalinterest/pages/ccpr.aspx> accessed August 7 2020, art 19 (ICCPR).

* Constitution of Ukraine 1996 <https://zakon.rada.gov.ua/laws/show/254k/96-sp/
ed20200101> accessed 1 June 2020, art 9, §1 (Constitution of Ukraine).



Freedom of expression under the criminal law of Ukraine and Poland

undertaken to guarantee and protect the rights and freedoms of individuals,
in particular the freedom of expression and press, within its territory.

At the national level, the right to freedom of expression of an individual
is enshrined in Arts. 34-306, 39 and 54 of the Constitution of Ukraine. The
freedom of thought and speech and the right to freely express one’s views
and beliefs', as well as the right to collect, store and share information?, is
guaranteed by Art. 34 of the Constitution, which is a verbatim adoption of
Art. 19 of the ICCPR. The rights to freedom of religion and association in
political parties and non-governmental organisations are encompassed in
Arts. 35% and 36" respectively. Additionally, Art. 54 provides for the freedom
of creation (literary, artistic, scientific, technical, etc.)’.

Itis noteworthy that Art. 34 of the Constitution provides for both freedom
of speech in its broadest sense (freedom of speech for the general public) and
freedom of press as a narrower concept, since it presupposes the rights and
freedoms of the specified subject — the media — and the press in particular.

The Laws of Ukraine ‘On Information’, ‘On Printed Mass Media (Press)
in Ukraine’ and ‘On Access to Public Information’, together with the Consti-
tution of Ukraine and the Civil Code, are the leading legislative instruments
governing the right to freedom of expression and freedom of speech as its
component.

Pursuant to Art. 302 of the Civil Code of Ukraine, all individuals enjoy the
right to freely collect, store, use and share information®. Howevert, collecting,
storing, using and sharing information about private persons is prohibited
unless such actions have been approved by the person concerned’. Prior to
sharing any kind of information, an individual is obliged to make sure that
the information is truthful and trustworthy?®, safe for the occasions when it

! Constitution of Ukraine 1996 <https://zakon.rada.gov.ua/laws/show/254x/96-8p/
ed20200101> accessed 1 June 2020, art 9, §1 (Constitution of Ukraine). art 34, {1.

2 ibid, art 34, §2.
ibid, art 35, §1.
ibid, art 36, §1.
ibid, art 54, §1.
The Civil Code of Ukraine 2003 Ne435-1V <https://zakon.rada.gov.ua/laws/
show/435-15> accessed 21 March 2020, art 302 (Civil Code of Ukraine).

7 ibid, art 302, §1(2).

¢ ibid, art 302, §2(1).

o v s w
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The Ukrainian report

has been obtained from an official source (State bodies, governmental agen-
cies, local authorities, etc.)! Protection of personal data collected by means
of automatic processing is governed by the Strasbourg Convention, which
was adopted in 2010

The Law of Ukraine ‘On Information’ defines a general direction of
State policy regarding information, with the equal right of every indi-
vidual and organisation to access and exchange information without any
restrictions at its core’. The Law also defines ‘mass information’ as the
kind of information that can reach an unlimited number of individuals*
and, consequently, the ‘mass media’ as an instrument, intended for the
unrestrained exchange of printed or audio-visual information among
members of the general public’.

Art. 2 of the Law of Ukraine ‘On Printed Mass Media (Press) in Ukraine’
establishes that the freedom of speech and expression in printed form is guar-
anteed by the Constitution of Ukraine and reinforces the right of everyone
within the borders of Ukraine to freely and independently search, receive,
record, store, use and share any information through the printed media®.

In addition to the recognition of the principles of freedom of expres-
sion and, consequently, press by the Ukrainian legislature, such freedoms are
further protected by the prohibition of censorship and any interference in
the activities of the media and its representatives, as pertains to Art. 15 of
the Constitution’.

Interfering with the professional activity of journalists, gaining control
over the information published, in particular with an intention of spreading

' The Civil Code of Ukraine 2003 Ne435-1V <https://zakon.rada.gov.ua/laws/
show/435-15> accessed 21 March 2020, art 302, §2(2).

? Convention for the Protection of Individuals With Regard to Automatic Processing
of Personal Data 1981 Ne994_326 <https://zakon.rada.gov.ua/laws/show/994_326>
accessed 7 August 2020, art 7 (Strasbourg Convention).

3 The Law of Ukraine ‘On Information” 1992 Ne2657-X1I <https://zakon.rada.gov.ua/
laws/show/2657—12> accessed 29 May 2020, art 3, §1(1) (Law ‘On Information’).

+ ibid, art 22, §1.

5 ibid, art 22, §2.

¢ The Law of Ukraine ‘On Printed Mass Media (Press)’ 1993 Ne2782-XII <https://
zakon.rada.gov.ua/laws/show/2782—-12> accessed 30 May 2020, art 2, §1 (Law ‘On Printed
Mass Media (Press)’).

7 Constitution of Ukraine, art 15, §3.
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or preventing certain information from spreading, as well as concealing in-
formation that may constitute a matter of public interest or concern is strictly
prohibited'. Prohibiting coverage of sensitive topics, criticism of subjects of
authority or political figures?, any wilful obstruction of the lawful professional
activity of journalists and/or persecution of journalists for performing their
professional duties is punishable under the law of Ukraine’. In the case Ne
761/37180/17 the VVerkhovnyi Sud (the Supreme Court) of Ukraine has made
a clear distinction between merely expressing criticism directed at public fig-
ures and accusing them of having committed a criminal offense prior to the
commencement of court proceedings, which contradicts the presumption
of innocence and is inadmissible®.

Additionally, the Law of Ukraine ‘On Printed Mass Media (Press) in
Ukraine’ prohibits the establishment and financing of any State bodies, in-
stitutions, organisations or offices intended to facilitate mass censorship®.

The legislation in force also provides for the freedom of the professional
activity of journalists and their subsequent rights that have to be protected to
enable comprehensive and unbiased coverage of anything happening within
ot outside national borders®.

Nowadays, there is no specific legislation providing for the right to
freedom of expression when using the Internet. Sharing information via
the global web is a subject for separate norms of the Laws of Ukraine ‘On
Telecommunications’, ‘On Copyright and Related Rights’, ‘On Informa-
tion’, ‘On Printed Mass Media (Press) in Ukraine’, ‘On Television and Radio
Broadcasts’, ‘On Information Agencies’, ‘On Protection of Personal Data’,
‘On Access to Public Information’, etc.

Ukrainian legislation has provided the following clarifications on the de-
termination of respondents in cases atising from spreading inaccurate and/
or inappropriate information via the Internet: “The appropriate respondent

! Law ‘On Information’, art 24, §2.
2 ibid.
3 ibid, art 24, §3.
* Decision of the Supreme Court of Ukraine in the case Ne761/37180/17 from
16.05.2019. <http://www.reyestr.court.gov.ua/Review/81753060> accessed 7 August 2020.
5 Law ‘On Printed Mass Media (Press)’, art 2, §2.
¢ Law ‘On Information’, art 25, §1-7.
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in the case of spreading the contested information via the Internet is the
author of the relevant publication and the owner of the website whose iden-
tities the claimant must establish and stipulate in the statement of claim.”
If the author of the publication is unknown or his identity and/or place of
residence cannot be established, the owner of the website is the appropriate
respondent®. Providing there is no data regarding the identities of both the
author of the publication and the owner of the website, the court will deny
the relief thought by the claimant’.

Despite the active development and rising in popularity of the online
media, their legal status is yet to be determined by the national legislation.
The Law of Ukraine ‘On Copyright and Related Rights’ only contains a basic
definition of a website! and does not clearly establish the distinction between
the media-related and other kinds of websites.

2. What are the limitations to the freedom
of expression in your national legislation?

Protecting freedom of expression is one of the foundations and guaran-
tees in a democratic society. The level of freedom of expression is directly
correlated with the level of development of democratic institutions in the state
and provides public control over public authorities. However, the abuse of
a right is relevant to the same extent as its unlawful restriction. That is why, in
occasions of such abuse, rights and freedoms should be restricted by law. Such
restrictions must pursue a legitimate aim and meet the criterion of “necessity

! Decision of the Plenum of the Supreme Court of Ukraine Nel ‘On judicial practice
in cases concerning the protection of the honour and dignity of a natural person as well as
the business reputation of a natural and legal person” 2009 Nev_001700-09 <https://
zakon.rada.gov.ua/laws/show/v_001700-09> accessed 5 June 2020, art 12, §1 (Decision of
the Plenum Nel).

> ibid, art 12, §2.

3 Decision of the Supreme Court of Ukraine in the case Ne742/1159/18 from 10.10.2019.
<http://reyestr.court.gov.ua/Review/84845516> accessed 7 August 2020.

* The Law of Ukraine ‘On Copyright and Related Rights’ 1993 Ne 3792-XII <https://
zakon.rada.gov.ua/laws/show/3792-12> accessed 6 June 2020, art 1, §5 (Law ‘On Copyright
and Related Rights’).
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in a democratic society”. Freedom of expression refers to the fundamental
human freedoms. Article 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter — the Convention) states that
everyone has the right to freedom of expression. This right includes freedom
to hold opinion and receive or impart information without interference by
public authority and regardless of frontiers.

The execution of the right to freedom of expression may be restricted
by law in the interests of national security, territorial integrity or public order
in order to prevent riots or criminal offenses, protect public health or reputa-
tion, prevent the disclosure of confidential information or maintain authority
and impartiality of justice'.

Articles 1 and 3 of the Law of Ukraine ‘On Access to Public Information’
provide that public information is open, except cases established by law. The
right to access public information is guaranteed by the obligation of informa-
tion providers to produce and distribute information as prescribed by law?

Thus, the concept of ‘right to freedom of expression’ in the Constitution
of Ukraine and other Laws is stated as “the right to freedom of thought and
speech, free expression of views and beliefs”. Conditions for restriction of
the mentioned right, under Art. 34 of the Constitution of Ukraine coincide
with those specified in Article 10 of the Convention for the Protection of
Human Rights and Fundamental Freedoms. Moreover, it is worth mention-
ing that while the Convention provides for possible restrictions that can be
imposed on a right to protection of morals, the Constitution of Ukraine
does not specify any.

The execution of the right to information must not violate public, politi-
cal, economic, social, spiritual, environmental and other rights, freedoms and
legitimate interests of a private person or legal entity (Part 2).

According to Article 6 (Part 2) of the Law ‘On Information’, the right
to information may be limited by law in the interests of national security,
territorial integrity or public order to prevent riots or criminal offenses, pro-
tect public health and reputation, preclude from disclosure of confidential

! Constitution of Ukraine, art 34, §2.

> The Law of Ukraine ‘On Access to Public Information’ 2011 Ne2939-VI <https://
zakon.rada.gov.ua/laws/show/2939-17> accessed 8 June 2020, art 1, 3 (Law ‘On Access to
Public Information’).
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information, maintain the authority and impartiality of justice. Article 7 of
this law stipulates that the right to information is protected by law. Article 27
of the Law ‘On Information’ foresees disciplinary, civil, administrative or
criminal liability for violation of its provisions. According to this Law, despite
a staunch legal framework for freedom of speech in Ukraine, not all informa-
tion can be accessible to the public. It bears upon indisputable segments of
national and public security.

The grounds for relief of liability for violation of the Laws on informa-
tion are specified under Article 30 of the above mentioned Law: No one can
be prosecuted for making evaluative judgments (Part 1). Evaluative judgments,
with the exception of defamation, are statements that do not contain factual
data, criticism, evaluation of actions, as well as statements that cannot be
interpreted as containing factual data, in particular given the nature of the use
of linguistic and stylistic means (use hyperbole, allegory, satire). Evaluation
judgments are not subject to refutation and proving their veracity (Part 2).
Individuals shall not be held liable for disclosure of information with limited
access, if the court finds that this information is of a high social necessity (Part
3). Additional grounds for relief of liability in the media are established by the
laws of Ukraine ‘On printed mass media (press) in Ukraine’, ‘On television
and radio broadcasting’, ‘On news agencies’ and others.

The law also emphasises on the inadmissibility of right to information
abuse: ‘information cannot be used to call for the overthrow of the consti-
tutional order, violation of Ukraine’s territorial integrity, propaganda of war,
violence, cruelty, incitement to ethnic, racial, religious hatred, terrorist acts,
persecution of human freedom (Article 28 of the Law ‘On Information’)".

Allin all, the State’s guarantees freedom of speech as one of the funda-
mental human rights. However, conditions for its restrictions and liability for
its violations or abuse are to be interpreted in every particular case.

The execution of these rights and freedoms may be restricted in the
following cases:

1) In the interests of national security, territorial integrity or public security

The Law that prescribes the procedure for restricting human rights in
a bid to national secutity is the Law of Ukraine “On Sanctions” as of Novem-

! Law of Ukraine ‘On Information’, art 28.
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ber 9, 2017 N 2195-VIIL. It states that the priorities of national policy of
Ukraine are, in particular, guaranteeing constitutional rights and freedoms,
protection of state sovereignty, territorial integrity and inviolability of state
borders, prevention of interference in the internal affairs of Ukraine, develop-
ment of equal mutually beneficial relations with other countries in the interests
of Ukraine. This Law was adopted as an immediate and effective response
to existing and potential threats to the national security of Ukraine, includ-
ing hostilities, armed attacks committed by other states or non-state entities,
harm to life and health, hostage-taking, expropriation of state property, the
task of property losses and the creation of obstacles to sustainable economic
development, the full exercise by citizens of Ukraine of their rights and free-
doms. Article 1 of the mentioned Law specifies the purpose of sanctions, as
well as objects against which they can be applied.

Article 3 of the Law sets the grounds and principles for the application
of such sanctions, such as hostile actions of a foreign State, foreign legal
entity or natural person that pose real and / or potential threats to national
interests, national security, sovereignty and territorial integrity of Ukraine,
promote terrotist activities and / or violate rights and freedoms of man and
citizen, the interests of society and the state, lead to the occupation of ter-
ritory, expropriation or restriction of property rights, property losses, creat-
ing obstacles to sustainable economic development, full implementation of
Ukrainian citizens’ rights and freedoms (paragraph 1, part 1 of Art. 3 of the
Law ‘On Sanctions’). The reason for the application of sanctions may also be
the case when such actions are committed by an entity under the control of
a foreign legal entity or natural person — non-resident, a foreigner, a stateless
person, as well as entities engaged in terrorist activities (Part 3 of Article 3
of the Law)

Types of sanctions are specified in Article 4 of the Law: These, in par-
ticular, include: ban on the use of radio frequency resources of Ukraine; re-
striction or termination of the provision of telecommunications services and
the use of public telecommunications networks; other sanctions that comply
with the principles of their application established by this Law (paragraphs
8, 9.25, part 1, Article 4 of the Law).

16
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The procedure for imposing sanctions is provided by Article 6 of the
Law ‘On sanctions.

Ukrainian legislation provides administrative and criminal liability for
violations of Laws regarding information. Thus, the Code of Ukraine on
Administrative Offenses contains a rule enshrined in Article 2122 “Violation
of legislation on state secrets’. Part 2 of the Article establishes administra-
tive liability for violation of legislation on state secrets, namely: revelation
of information about the environment, the quality of food and household
items; about accidents, catastrophes, dangerous natural phenomena and
other emergencies that have occurred or may occur and threaten the safety
of citizens; on the state of health of the population, its standard of living,
including food, clothing, housing, medical care and social security, as well as
on socio-demographic indicators, law and order, education and culture of
the population; about the facts of violations of human and civil rights and
freedoms; about illegal actions of state authorities, local self-government
bodies and their officials; other kinds of information, which in accordance
with the laws and international agreements, the binding consent for which
was given by the Verkhovna Rada of Ukraine, cannot be revealed; unjustified
revelation of information®

Criminal liability for illegal restriction of rights and abuse of rights is
established by the Criminal Code of Ukraine’.

The Criminal Code of Ukraine contains norms that provide for penalties
for illegal restriction of rights and for illegal collection and dissemination of
certain information.

As noted eatlier, the information cannot be used to call for the over-
throw of the constitutional order, violation of the territorial integrity of
Ukraine, propaganda of war, violence, cruelty, incitement to ethnic, racial,
religious hatred, terrorist acts, encroachment on human rights and freedoms

! The Law of Ukraine ‘On Sanctions’ 2014 Ne1644-VII <https://zakon.rada.gov.ua/
laws/show/1644—18> accessed 8 June 2020, art 6, §1(25) (Law ‘On Sanctions’).

2 Code of Ukraine on Administrative Offenses 1984 Ne 8073-X <https://
zakon.rada.gov.ua/laws/show/80731-10> accessed 8 June 2020, art 212-2, §2 (Code of
Ukraine on Administrative Offenses)

> The Criminal Code of Ukraine 2001 Ne2341-IIT <https://zakon.rada.gov.ua/laws/
show/2341-14> accessed 8 June 2020, (Criminal Code of Ukraine).

17
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(Article 28 Law “On Information”). The use of information in these cases
entails criminal liability.

Article 109 of the Criminal Code of Ukraine entrenches liability for ac-
tions aimed at forcible change or overthrow of the constitutional order or the
seizure of state power. Part 2 of this Article mentions that public calls for
overthrow of the constitutional order are illegal. Dissemination of materials
calling for such actions is considered a criminal offense as well.

Article 110 of the Criminal Code of Ukraine establishes liability for
encroachment on the territorial integrity and inviolability of Ukraine, in
particular for public appeals or dissemination of materials calling for such
actions commiitted to change state borders in violation of the Constitution
of Ukraine. Part 2 provides for liability for the same acts if they are commit-
ted by a person who is a representative of the authorities, either repeatedly
or by prior conspiracy by a group of persons, or combined with incitement
to national or religious hatred.

Such criminal offenses are classified as criminal offenses against the
fundamentals of national security of Ukraine. The same group of criminal
offenses concerning encroachment include criminal offenses under Arti-
cle 111 of the Criminal Code of Ukraine (treason) and 114 (espionage), which
establish criminal liability for the transfer or collection for transfer to a foreign
state, foreign organization or their representatives of information constitut-
ing a state secret, depending on whether these actions were committed by
a citizen of Ukraine (treason) or a foreigner or a stateless person (espionage).

Additionally, there are Articles 436 and p436—1 of the Criminal Code of
Ukraine, which refer to criminal offenses against peace, security of mankind
and international law and provide criminal liability for propaganda of war —
public appeals to aggressive war or to resolve military conflict, as well as the
production of materials with calls for such actions for the purpose of their
distribution or distribution of such materials (Article 436) and production,
distribution, as well as public use of symbols of communist, national-socialist
(Nazi) totalitarian regimes, including the form of souvenirs, public performance
of anthems of USSR, Ukrainian SSR, other autonomous Soviet republics or
their fragments throughout Ukraine, except as provided for in parts two and
three of Article 4 of the Law of Ukraine ‘On Condemnation of Communist

18
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and National Socialist (Nazi) Totalitarian Regimes in Ukraine and Prohibition
propaganda of their symbols’ (Article 436-1).

According to Article 258-2 of the Criminal Code of Ukraine, public appeals
to commit a terrorist act, as well as distribution, production or storage for the
purpose of disseminating materials with such appeals are viewed as a criminal
offense. The qualifying feature provided for in part 2 of this Article is the
commission of such acts by the media.

Article 295 of the Criminal Code of Ukraine provides for criminal
liability for appeals to acts threatening public order — public appeals to
riots, arson, destruction of property, seizure of buildings or structures,
forcible eviction of citizens threatening public order, as well as distribu-
tion, manufacture or storage of for the purpose of distributing materials
of such content

Article 34 of the Constitution of Ukraine provides that the execution of
rights may be restricted by law, inter alia, to protect the reputation or rights
of others, prevent the disclosure of confidential information or maintain the
authority and impartiality of justice.

Article 50 of the Constitution of Ukraine stipulates that everyone is
guaranteed to enjoy free access to information about environmental condi-
tions, the quality of food and household items. Such information cannot be
classified by anyone. Liability for concealment or distortion of information
about the ecological condition or morbidity of the population is provided
by Article 238 of the Criminal Code of Ukraine.

2) Responsibility for abuse of the right to information that affects reputa-
tion and rights of others:

Rules setting forth liability for bullying are among the recent innovations.
Thus, in 2019 the Verkhovna Rada of Ukraine adopted the Law of Ukraine
‘On Amendments to Certain Legislative Acts of Ukraine on Combating Bul-
lying (Harassment)’, Article 173—4 of which introduced the legal concept of

291

bullying by in “educational process”'. This norm establishes administrative

responsibility for bullying (harassment), i.e. the actions of participants in

' The Law of Ukraine ‘On Amendments to Certain Legislative Acts of Ukraine on
Combating Bullying’ 2018 Ne 2657-VIII <https://zakon.rada.gov.ua/laws/show/2657-19>
accessed 8 June 2020, art 1, {1(2) (Law ‘On Amendments to Certain Legislative Acts of Ukraine
on Combating Bullying)’
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the educational process, which consist of psychological, physical, economic,
sexual violence, including the use of electronic means of communication
committed against a minor or such person in relation to others participants
of the educational process, as a result of which the mental or physical health
of the victim may or has been harmed. Such actions may be conducted via
the Internet.

The Criminal Code of Ukraine contains norms that describe the compo-
nents of criminal offenses against life and health of a person (Articles 120,
145 of the Criminal Code of Ukraine), personal rights and freedoms (dignity,
personal and private life, etc.). The following articles can also be distinguished:
Article 120 of the Criminal Code of Ukraine — driving to suicide; Article 145 —
illegal disclosure of medical secrets; Article 161 — violation of equality of
citizens depending on their race, nationality, religious beliefs, disability and
other grounds; Article 163 — violation of the secrecy of correspondence,
telephone conversations, telegraph or other correspondence transmitted by
means of communication or computer; Article 176 — infringement of copy-
right and related rights; Article 182 — violation of privacy.

3) Confidential information is also under the lee of the Criminal Code of
Ukraine.

The concept of information with limited access is set forth in Article 21
of the Law ‘On Information’. Thus, Article 21 provides that “restricted
information” is confidential, secret and official information (Part 1). Confi-
dential information is information about an individual, as well as information
to which access is restricted by a natural person or legal entity, except for
the authorities. Confidential information may be disseminated at the request
(consent) of the person concerned in the manner and under conditions pre-
scribed by him or specified by law. (Part 2) In accordance with Article 29 of
the Law ‘On Information’, restricted access may be disseminated if it is in the
public interest, so that the public’s right to know this information outweighs
the potential harm from its dissemination.

Articles providing for liability for violation of the rules regarding informa-
tion with limited access: Article 182 of the Criminal Code of Ukraine — viola-
tion of privacy; Article 231 — illegal collection for the purpose of using or
using information that constitutes a trade or banking secret; Article 232 —
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disclosure of trade or banking secrets; Article 232—1 — illegal use of insider
information.

Norms related to the restriction of the right to self-expression, adopted
to maintain the authority and impartiality of the court can also be grouped
which includes the provisions of Articles 376, 377, 387 of the Criminal Code:
Article 376 — interference in the judiciary; Article 377 — threat or violence
against a judge, lay judge or jury; Article 387 — disclosure of data of operative-
search activity, pre-trial investigation Article 398 — threat or violence against
the defender or representative of the person.

4) Threats to commit certain illegal acts and criminal offenses:

A group of criminal offenses involving threats or violence (offline and
online), for example, Article 266 — threat of abduction or use of radioactive
materials.

A separate group of criminal offenses is related to the objective party — threat
or violence, but differs in the identity of the victim: Article 345 — threat or
violence against a law enforcement officer; Article 346 — threat or violence
against a statesman or public figure; Article 350 — threat or violence against
an official or a citizen performing a public duty.

In Ukraine, a criminal case was recently tried under Part 2 of Article 28
Part 1 of Article 346 of the Criminal Code of Ukraine against a member of
the Verkhovna Rada of Ukraine and a volunteer of the Joint Forces Opera-
tion who, according to law enforcement agencies, threatened to assassinate
the President of Ukraine. In addition, it is recommended to pay attention to
the next feature. Actus reus of Article 346 of the Criminal Code provides
for the threat of murder, harm to health, destruction or damage to property
to a certain group of persons. Article 129 of the Criminal Code of Ukraine
sets forth criminal liability for the threat of murder in the presence of an ad-
ditional feature — obvious grounds for fear of the threat. In addition, sanctions
under Article 346 par. 1 are severer than those under Article 129 par. 1. Thus,
the responsibility for an unjustified threat to a public figure is much harsher
than for an objectively justified threat to the life of an ordinary citizen. This
may indicate, on the one hand, the peculiarity of the object and, on the other
hand, some imbalance in the degree of protection among different groups
of individuals under the Criminal Code of Ukraine.
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As we have seen, national legislation correlates with international legisla-
tion in the regulation of the right to freedom of expression. Ukrainian Laws
do not contradict European ones which means that at least legal maintenance
of freedom of expression conforms the European standard. The list of the
above-mentioned articles from the Constitution of Ukraine, the Criminal
Code of Ukraine and other national Laws and international legal documents
is not exhaustive, but it shows a legislative trend towards the establishment of
a secure information area. For example, the Criminal Code of Ukraine also
restricts freedom of expression: Article 300 — violence and discrimination
propaganda; Article 301 — pornography distribution.

3. Does the breach of the limitations to the
freedom of expression constitute the body of
criminal offense in your national legislation?

In the scope of the legal research, we consider it important to analyse
how the criminal offenses in the field of the interests of national and
public security, territorial integrity, crime prevention, for the protection
of the public order, health or morals limit the freedom expression in the
Ukrainian legislation.

Finding a balance between the right to freedom of expression and the
protection of national interests, territorial integrity and public security is
not an easy task for any State. It is necessary to learn to reconcile the right
to freedom of expression, on the one hand, and the interests of national
security, territorial integrity, combating riots and criminal offenses, ensuring
public ordet, on the othet'.

In this chapter we would like to draw attention to the breach of the limi-
tations of the freedom of expression which constitute the body of criminal
offense in our national legislation.

' Burmagin O. O., Opryshko L. V., Opryshko D.1I. ‘Freedom of expression in the condi-
tion of armed conflict. The review of ECHR practice’. (Kyiv: Public Organisation ‘Platform
of human rights’, 2019) 112
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To give a detailed description we will use criteria that are based on
formalities, conditions, restrictions or sanctions prescribed by law and are
necessary in a democratic society: national security, territorial integrity or
public security, health or morals, to protect the reputation or rights of others,
prevent the disclosure of confidential information or maintain the authority
and impartiality of the court.

3.1. Interests of national security, territorial integrity

According to the art. 109 of the Criminal Code of Ukraine, public
appeals to violent change or overthrow of the constitutional order or
take-over of government, and dissemination of materials with any ap-
peals to commit any such actions constitute the body of criminal offense’.
Regarding art. 110 of the Criminal Code of Ukraine, where public ap-
peals or distribution of materials with appeals to change the boundaries
of the territory or state border of Ukraine in violation of the procedure
established by the Constitution of Ukraine are criminally punishable?. The
constitutional order is the structure of the State and society, as well as
their institutions in accordance with the norms of the Constitution. The
formal functioning of the constitutional order makes it possible to realise
society’s desire for a just and stable social order based on a combination
of individual and social relations. Calls for forcible change or overthrow
of the constitutional order or for the seizure of state power, entrenched
in part 2 of Art. 109 of the Criminal Code, must be public, proclaimed
openly, in the presence of an indefinite number of persons (these appeals
may be at meetings, rallies, demonstrations, etc.). Therefore, based on the
above, public appeals to forcible change of the constitutional order should
be understood as appeals that take place in the presence of the public, i.e.
many individuals, publicly, openly, in a public place where a large audience
gathers (for example, at meetings, rallies, in the theatre, at conventions, at
the stadium, etc.). Publicity is an evaluative concept and the question of
the presence of such a feature should be decided in each case, taking into

! Criminal Code of Ukraine — art 109
2 Criminal Code of Ukraine —art 110
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account the specific circumstances of the case (time, place, method, circum-
stances, etc.) of such actions, i.e. this action involves active influence on an
indefinite number of people. The public danger of this criminal offense is
characterised by the ability of this act to cause significant damage to pub-
lic relations, providing conditions for the protection of the constitutional
order from public appeals for its violent overthrow or the threat of such
damage to these public relations. According to the art. 10 of the ECHR,
the freedom of expression shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public
authority and regardless of frontiers'. It is important to mention that in
the process of creating the Criminal Code, some scholars and experts have
expressed the view that Art. 110 of the Criminal Code should provide for
liability only for public calls for violence, as the inclusion in this Article of
calls for non-violence creates threats to the right to freedom of expression.
The events in Crimea and Eastern Ukraine in 2014 confirmed that calls for
action to non-violently unconstitutionally change the borders of Ukraine
are also socially dangerous®. Analysing the provisions of this Article and its
connection with freedom of expression, we consider it necessary to review
existing legislation in the field of information and develop transparent
mechanisms for assessing content for their threat to national security instead
of disproportionately prohibiting broad categories of expression. Only ac-
tions that pose a real threat to society should entail criminal liability, which
should be proportional to the gravity of the criminal offense committed.
Non-violent acts of freedom of expression should not be punishable by
imprisonment. In our opinion, it is necessary to amend the Criminal Code
of Ukraine. Namely, to define by law:

1) a public appeal — as “bringing to the notice of a significant number of
people in any form of information, the content of which is aimed at causing
people to want to encroach on the territory of Ukraine”;

2) materials with appeals — as “any media, the content of which is aimed
at causing a person who gets acquainted with it, the desire to encroach on
the territory of Ukraine”.

' European Convention on Human Rights — art 10
2 M. A. Rubashchenko. ‘Criminal liability for trespass against territorial integrity and
inviolability of Ukraine’ (Monography Kharkiv 2018) 108
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According to the case of Shtepa v. Ukraine, the court found a violation
conducted by Ukraine against former mayor of Slovyansk Nelia Shtepa, ac-
cused of encroaching on the territorial integrity and inviolability of Ukraine.
As to the decision, the ECtHR received 3,600 EUR compensation for limita-
tions and violations of rights'.

Such definitions specify the limits of prohibitions and indicate the con-
nection of these actions with the right to information, which immediately
raises the issue of observance of the constitutional rights provided for in
Art. 34 of the Constitution of Ukraine while bringing a private person to
criminal responsibility for this criminal offense”.

The vast majority of cases against Ukraine before the European Court on
alleged violations of freedom of expression involve interferences with that
right. Protection of Article 10 rights in these cases is sometimes referred to
as being a negative obligation of the State, because in these cases Article 10
limits the scope of restrictions that States may impose on the right’. Exam-
ples of this are articles prohibiting certain kinds of expressions, or measures
taken by State authorities to limit the right, such as mentioned in the art. 109
and 110 of the Criminal Code. According to the case of Razvozzhayev v.
Russia and Ukraine®, the court found that both Russia and Ukraine were li-
able for a substantial violation of Mr Razvozzhayev’s rights. The court finds
that during the rally against the alleged falsification of the parliamentary and
presidential elections, the applicant’s conduct and his appeal to the public
remained peaceful at all stages. None of the applicant’s allegations called for
the use of physical force or acts of a destructive nature. On the contrary, he
repeatedly urged participants to remain calm and friendly.

Governments have a duty to prohibit hateful, insightful speech but many
abuse their authority to silent peaceful dissent by passing laws criminalising
freedom of expression. However, the relevant public authority must show
that the restriction is ‘proportionate’, so to say, appropriate and no more than

! Shtepa v. Ukraine App no 16349/17 (ECHR, 24 October 2019)

2 Constitution of Ukraine — art 34

* Toby Mendel ‘Freedom of Expression: A Guide to the Interpretation and Meaning of
Article 10 of the European Convention on Human Rights’ <https://rm.coe.int/16806{5bb3 >
accessed 11 June 2020

* Razvozzhayev v. Russia and Ukraine App no 75734/12 (ECHR, 19 November 2019)
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necessary to address the issue concerned. This refers to the abovementioned
articles and also art. 111, where treason, that is an act willfully committed by
a citizen of Ukraine in the detriment of sovereignty, territorial integrity and
inviolability, defence capability, and state, economic or information security
of Ukraine: joining the enemy at the time of martial law or armed conflict,
espionage etc'. State security is the absence of a threat, condition of protec-
tion of vital interests of the state from internal and external threats in all the
above areas of state life. Among other concepts used in the disposition of
Art. 111 to define the object of this criminal offense, the concept of “state
security” is the broadest, as it covers the absence of threat to sovereignty,
territorial integrity and inviolability, defence capabilities of the state. The
most notorious violation of Article 111 freedom of expression was when
nationalist radicals attacked journalists for their work in eastern Ukraine.
Among the positive trends is the decision of the Court of Appeal, which
acquitted journalist and blogger Ruslan Kotsaba, accused of treason for call-
ing to boycott mobilization®.

Part 1 of Art. 338 of the Criminal Code of Ukraine’ establishes that
criminal liability for insulting the State Flag of Ukraine, the State Emblem
of Ukraine or the National Anthem of Ukraine occurs only if such insult
was committed in public. Thus, public abuse should be considered an abuse
that took place in the presence of others and was directed at the public. Here
arises a question: how to qualify the actions of a person who, for example,
painted the State Flag of Ukraine for further public use, during a protest
etc.? As a result, the restriction of the right to freedom of expression in this
case contains a formal corpus delicti. However, the disadvantage of national
legislation lies in the fact that the liability arises only for the violation of state
symbols. In addition, the violation of the anthem of a foreign State in the
national criminal law is not criminalised at all, while Part 1 of Art. 338 of the
Criminal Code of Ukraine establishes liability for similar actions concerning
the National anthem of Ukraine.

! Criminal Code of Ukraine —art 111

? Kyryliuk O. ‘Freedom of expression in times of conflic: UKRAINIAN REALITIES’
(2017) 14 <https://cedem.org.ua/wp-content/uploads/2017/08/Freedom-of-Expression_
Report_Ukraine_ DDP_UKR.pdf>

> Criminal Code of Ukraine — art 338
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Article 339 of the Criminal Code sets forth responsibility for illegal rais-
ing of Ukrainian the state flag on a river or sea vessel without the right to this
Flag. Raising or not raising the flag as a symbol of the State could be consid-
ered as a form of expression. The analogy could be made with the ECHR
case Norwood v. the United Kingdom where a poster had been considering as
a form alleged violation of Article 10 of the ECHR. According to Article 20
of the Constitution of Ukraine, the state flag is one of the state symbols.

With regards to the Criminal Code of Ukraine, public calls to commit
a terrorist act, as well as distribution, production or storage for the purpose
of disseminating materials with such calls (Article 258-2 of the Code) and
public calls to aggressive war or to resolve a military conflict are prohibited
(Article 430).

Article 114-1. Obstruction of lawful activity of the Armed Forces
of Ukraine and other military formations

1. Obstruction of lawful activity of the Armed Forces of Ukraine
and other military formations in a special period —

Obstruction of the lawful activities of the Armed Forces and other mili-
tary formations can be expressed in two main types: intellectual and physical.

Intellectual type can be expressed in threats to both military staff and
members of their families in order to force the former to abstain from
certain actions. Intellectual hindrance can also be viewed as the actions
of individuals who take advantage of the unstable situation in society and
persuade military to give up their duties allegedly for humanistic reasons.
Another type of intellectual obstruction can be considered the actions
of persons who disseminate personal data about military staff who per-
formed combat missions, with a call to condemn such actions to avenge
the Armed Forces and other military formations for the activities they
performed. Indeed, the actions of such persons lead to tension in society,
the formation of the negative treatment of individuals who performed
their military duty in the Armed Forces, as well as the formation sustain-
able preconditions for further refusal of military to perform their duties
during a special period due to fears for their fate and the fate of their
relatives and friends. The obligatory feature of the objective side of the
criminal offense is the situation of the criminal offense, which means the
objective conditions in which the criminal offense is committed. The situ-
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ation in which the criminal offense is committed is a mandatory feature of
a criminal act only in cases where it is specified in the disposition of the
Article of the Special Part of the Criminal Code of Ukraine. As for the
discussed article, a mandatory feature of the objective side of this criminal
offense is the — a special period. In accordance with para. 11 Art. 1 of the
Law of Ukraine “On Defence of Ukraine”, a special period — the period
following the announcement of the decision on mobilization (except for
the target) or bringing it to the executors of covert mobilization or from
the moment of imposition of martial law in Ukraine or in its separate
localities and covers the time of mobilization, wartime and partially the
reconstruction period after the end of hostilities. Obstruction of the
lawful activity of the Armed Forces and other military formations in the
absence of alegal regime of a special period does not constitute a criminal
offense under Art. 114-1 Criminal Code of Ukraine.

3.2. The protection of the reputation or rights of others

Moving towards Article 346 of the national criminal law, we observe the
establishment of criminal liability for violating restrictions on freedom of
expression. This Article criminalises the threat of murder, damage to health,
destruction or damage to property, as well as kidnapping or imprisonment
of the President of Ukraine, People’s Deputy of Ukraine, etc. in connection
with their state or public activities'. There is an opinion that considers this
criminal offense through the prism of other criminal offenses with a threat
to a special subject. Consequently, a mandatory feature of the threat is that
it is associated with state or public activities of the figure. This means that
individuals become direct victims of the criminal offense of freedom of
expression in the performance of their professional duties.

For States in conflict, freedom of expression is far from a top priority.
Protecting people’s lives and national security are becoming determinants
of state policy in times of instability. The last three years of the conflict
with Russia, accompanied by complex transformation processes, geopoliti-
cal reorientation, human losses and sometimes contradictory reforms, have
become a kind of test for Ukraine’s statehood and identity. In developing

! Criminal Code of Ukraine — art 346
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any new legislation, Ukraine should be guided by the recommendations and
comments of specialised international bodies and institutions on freedom of
expression. The value of freedom of expression is particularly marked and
critical in times of conflict, when access to certain territories of the state and
the truth remains limited. Ukraine can serve as a vivid example of trial and
error in public policy in this area.

Article 159 of the Criminal Code’ sets forth responsibility for the breach
of a secret ballot principle. Criminally punishable action includes deliberate
violation of the secret ballot during the election or referendum in the form of
disclosure of the content of citizens’ will who participated in an election or
referendum. It could be concluded that the subject of the criminal offense is
general as there is no specific person who could possibly commit the criminal
offense determined in the article. The second part of the Article 159 describes
the same action as more severe if it is committed by a member of the election
or referendum commission or another official if they involve the use of an
official position. Number of pre-trial investigations was extremely low (only
1 as to the official information provided by the NGO ‘Opora’ in 2016)* The
proposed well-timed amendment to the Article 159 of the Criminal Code adds
to the list of the criminally punished actions photography or videography of
the ballot paper and strengthening the responsibility for ‘intentional violation
of the sectrecy of voting™ .

As a part of the right to impart information and ideas without
interfe-rence by public authorities Article 163 of the Criminal Code*
entrenches responsibility for the breach of the secrecy of correspondence,
telephone conversations, telegraph or other correspondence transmitted by
means of communication or computer. For the same criminal offenses com-
mitted repeatedly or in relation to statesmen or public figures, a journalist,
or committed by an official, or with the use of special means intended for
the secret removal of information provided more serious punishment. The

! Criminal Code of Ukraine — art 159

> Olga Kotsyuruba, Oleksandr Klyuzhev, Olga Shevchuk-Klyuzhev. ‘Investigation of
crime against electoral right on local regular elections in 2015. Final report’. <https://
oporta.lviviua/wp-content/uploads/2018/06/Rozsliduvannya-zlochyniv-proty-vyborchyh-
prav-na-chergovyh-mistsevyh-vyborah-2015-roku.pdf> accessed 28. May 2020, 8

3 Ibid, 150

* Criminal Code of Ukraine — art 163
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recent case involved alleged violation of the Article 163 of the Criminal code
includes the criminal proceedings about the alleged breach of Article 163 be-
cause of the submission of a journalist request to the MP about his possible
involvement in the case of impeachment of the US President, namely about
possible connections with the personal advocate of the head of the USA'.

3.3. Protection of health

Article 145 of the Criminal code sets forth responsibility for the de-
liberate disclosure of the medical secret. Similarly, as in the Article 132 the
subject of this criminal offense could be a person who discovered a medical
secret in connection with the performing of official duties. However, such
activity becomes criminally punishable only when the act has caused serious
consequences.

The right to the medical secret and to the secret of applying for the
medical care diagnosis is guaranteed to the individual by Article 286 of the
Civil Code.

Prohibition of the disclosure of the medical secret is also provided for in
the Law of Ukraine “Fundamentals of Ukrainian legislation on health care”.
This Law defines that the medical secret includes the information about the
illness, medical examination, check-up and their results intimate and family
aspects of a citizen’s life. Contrary to the Civil and Criminal Laws the legisla-
tor instead of the term ‘individual’ uses the term ‘citizen™.

One of the raised issues related to the Article 145 of the Criminal Code
was the disclosure of the medical secret by a medical staff during the crimi-
nal proceedings. The disclosure of the medical secret during the criminal
proceedings is permitted by the Criminal Procedure Code but lacks definite
clarification of the allowed margins which as a result endanger secure protec-
tion of the medical secret’.

! “T'he editot-in-chief of ‘Slidstvo.info’ has been called on a questioning to police due
to a request to Dubinskiy’. (Institute of mass-media. 08 May 2020) <https://imi.org.ua/news/
golovredku-slidstva-info-vyklykaly-na-dopyt-u-politsiyu-cherez-zapyt-dubinskomu-i33004>
accessed 29 May 2020

*  The Law of Ukraine ‘Fundamentals of the Legislation of Ukraine on Health Care’
<https://zakon.rada.gov.ua/laws/show/2801-12> accessed 29 May 2020

* Victor Moroz, ‘Unguarded secret’. (Yurydychna Gazeta, 17 May 2018) <https://
yur-gazeta.com/dumka-cksperta/neohoronyuvana-taemnicya.html> accessed 29 May 2020
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3.4. The protection of morals

Article 299 of Criminal Code' provides the ctiminal responsibility for the
animal cruelty. The act which is criminally punishable could be inter alia in
the form of the public appeals to commit acts of cruelty to animals, as well
as the dissemination of materials calling for such acts. Possible aggravating
circumstances provided by this Article include the commitment of such ac-
tions in the presence of a minor, or with a special cruelty, or repeatedly, or
with a group of persons, or committed in an active way.

3.5. Public safety and the prevention of disorder or crime

Article 293. Group violation of public order

Organisation of group actions that have led to a severe violation
of public order or a significant violation of the transport, enterprise,
institution or organisation, as well as active participation in such
actions.

The object of this criminal offense is public order. The order of the
behaviour in public places of groups of people presupposes the presence
of written and unwritten (moral, customary) rules of conduct, which should
be followed in a large crowd, and also the result of compliance with these
rules. They cover the need to comply with legal requirements representatives
of government and administration of enterprises, institutions, organiza-
tions, where mass events take place, damage to the normal operation of
trade, culture, sports, transport, government agencies, and also work, rest,
movement of other persons, etc’. Moreover, there is deliberative approach
that the group violation of the public order does not encroach the basis
of the authority’.

' Criminal Code of Ukraine — art 299

2 Roman Oliynychuk, 'Problems of differentiation of group breach of public order and
seizutre of state or public buildings or structures' [2017] (4(12)) Actual problems of jurispru-
dence <http://dspace.tneu.edu.ua/bitstream/316497/6895/1/%D0%IE%D0%BB%D1%
96%D0%B9%D0%BD%D0%B8%D1%87%D1%83%D0%BA%20%D0%A0..pdf> ac-
cessed 19 August 2020 p. 253-255

* Roman Oliynychuk , 'Differentiation of group breach of the public order and the mass
disturbances' [2016] (1/2016) Actual problems of jurisprudence <http://dspace.tneu.edu.ua/
bitstream/316497/6895/1/%D0%9E%D0%BB%D1%96%D0%B9%D0%BD%D0%B8%
D1%87%D1%83%D0%BA%20%D0%A0..pdf> accessed 19 August 2020
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Article 294. Mass disturbances

Organization of mass disturbances, accompanied by violence
against any person, riotous damage, arson, destruction of property,
seizure of buildings or construction, forceful eviction of citizens, re-
sistance to authorities with weapons or other objects used as weapons,
as well as active participation in mass riots.

Object of both Articles 293 and 294 is public order, namely regulated by
law and placed under the protection of law about criminal law responsibility
public relations in the field of ensuring normal conditions of rest, welfare
and tranquillity of people'.

There is no distinctive understanding of the “public” even in the judicial
practice. There were cases when even ten people were considered as a “pub-
lic” (“mass”) event®.

Article 258. Terrorist act

Terrorist act’, use of a weapon, commission of an explosion, arson or
other actions that endangered human life or health or caused significant
property damage or other serious consequences, if such actions were com-
mitted to violate public safety, intimidate the population, provocation military
conflict, international complication, or in order to influence decisions or acts
or omissions of public authorities or local governments, officials of these
bodies, associations of citizens, legal entities, or to draw public attention to
certain political, religious or other views of the perpetrator (terrorist), as well
as the threat of committing these acts for the same purpose.

Terrorism is usually understood as intimidating the population of the
authorities in order to fulfil illegal intent. It consists in the threat of vio-
lence, the maintenance of a state of constant fear in order to achieve certain
political or other goals, induce certain actions, draw attention to the identity
of a terrorist or the organisations he represents®. Causing or threatening to
cause harm is a kind of warning about the possibility of causing more serious

! ibid

> ibid

3 Criminal Code of Ukraine — art 258

* Milevskiy M. O. ‘A look at ctiminal offenses related to terrorism. International legal
announcer: a collection of scientific works of National university of State Tax Service of
Ukraine. 2016”. Second edition. Pages 85-92. <http://nbuv.gov.ua/UJRN/muv-
nudp_2016_2_15> accessed 30 May 2020
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consequences if the demands of terrorists are not accepted. A characteristic
feature of terrorism is its openness, when the purpose of causing harm or
threat, the requirements are made public.

Article 258-2. Public incitement to commit a terrorist act'

1. Public incitement to commit a terrorist act, as well as distribution,
manufacture or possession for distribution of materials with such incitements.

2. 'The same actions committed with the use of the media, —

The main direct object of the criminal offense under the Article 258-2
of the Criminal Code of Ukraine is public safety by calling others to commit
a terrorist act, the perpetrator encroaches on public safety, security of society,
as a whole and individuals, their lives, health, socio-political stability in society,
thereby violates the security of many spheres of human life.

The objective side of the criminal offense under Article 258-2 of the
Criminal Code of Ukraine contains signs of several acts, which are divided
differently in the legal literature. Thus, accordingly to Commentary to the
Criminal Code of Ukraine there are two forms of illegal act: 1) public ap-
peals to commit a terrorist act; 2) distribution of materials with such appeals®.

Public calls for a terrorist act involve an open appeal to an indefinite or to
a significant circle of persons, in which ideas, views or demands are expressed,
aimed at ensuring that by disseminating them among the population or its
individual categories to persuade a certain number of people to certain actions.
Article 436. Propaganda of war’

Public appeals to aggressive war or to the resolution of a military conflict,
as well as the production of materials calling for such actions for the purpose
of their dissemination or distribution of such materials. The object of the
criminal offense is peace as a component of the international legal order.

The objective side of the criminal offense is characterized by actions in
the following forms:

1) public appeals to aggressive war or to the resolution of military conflict;

2) production of materials with appeals to aggressive war or to the reso-
lution of military conflict;

! Criminal Code of Ukraine — art 258-2

> ‘Freedom of expression and the Internet’ (Publishing House of Europe Council)
<https://rm.coe.int/168059936a> accessed 30 May 2020

*  Criminal Code of Ukraine — art 436
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3) distribution of such materials.

Due to the fact that this this criminal offense is international and its ob-
ject is world peace, the individual bears responsibility under Art. 436 of the
Criminal Code for propaganda of aggressive war or military conflict between
Ukraine and other States. Aggressive war and military conflict are types of
acts of aggression that differ from each other, in particular, scale of action,
and provide for the use of armed forces by the state or on its behalf the
first against the sovereignty, territorial integtity or political independence of
another state or people (nation). In this case, any dispute that arises between
the two states and causes the entry into force of the armed forces is a mili-
tary (armed) conflict, regardless of its duration, consequences or the fact of
denial by one of the parties.

Analysing the above mentioned legislative provisions, we can conclude
that, on the one hand, everyone is guaranteed the right to freedom of thought
and speech, to freely express their views and beliefs, on the other — such
freedom of expression should not be expressed in calls for aggressive war
or resolution of military conflict and other actions prohibited by national
and international law'.

Article 295. Calls for actions that threaten public order?

Public appeals to massacre, arson, destruction of property, seizure of
buildings or structures, forcible eviction of citizens threatening public order,
as well as distribution, production or storage for the purpose of disseminating
materials of such content.

The object of the criminal offense is public peace. The proclamation
of calls to take actions that threaten public order creates an atmosphere of
anxiety and even panic in the population; disorganises the work of govern-
ment, leads to a violation of the normal regime of work, study, recreation
of the general population’.

! Pekar P.V. ‘Some problems of determining the content of the concept of “publicity”
in the crime under Article 436 of the Criminal Code of Ukraine’ Pravo.ua. 2017. Ne 1. 140-145.
<http://nbuv.gov.ua/UJRN/pravo_2017_1_27> accessed 31 May 2020

2 Criminal Code of Ukraine — art 295

> Roman Olijnychuk. ‘Differences between group violation of public order and calls to
take actions that threaten public ordet’. Actual problems of jurisprudence, [S.1], n. 2, p.
107-111, nov. 2017. ISSN 2664-5718. URL: <http://appj.tncu.edu.ua/index.php/appj/arti-
cle/view/149> accessed 31 May 2020
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The objective side of the criminal offense includes one mandatory fea-
ture — the act itself. It is expressed only by active behaviour — Action, which
may consist of:

1) public appeals to massacre, arson, destruction of property, seizure of
buildings or structures, forced eviction of citizens;

2) distribution of materials of such content;

3) manufacture of such materials;

4) their storage.

The criminal offense is completed from the moment of proclamation of
appeals or from the moment of the beginning of distribution, production or
storage of the corresponding materials.

States are obliged to prohibit content that is subject to expressions pro-
hibited by international law: direct and public incitement to commit genocide
(to protect the rights of affected communities)

Article 442. Genocide

1. Genocide, an act intentionally committed with the intent to destroy, in
whole or in part, any national, ethnic, racial or religious group by depriving
the members of that group of life or causing them grievous bodily harm,
creating full or partial living conditions for the group its physical destruction,
reduction of births or prevention in such a group or by forcible transfer of
children from one group to anothet!, —

2. Public appeals to genocide, as well as the production of materials
with appeals to genocide for the purpose of their distribution, or the
distribution of such materials, —

The criminal offense of direct and public incitement to commit genocide,
like the criminal offense of genocide, requires the intent to destroy, in whole
ot in part, a national, ethnical, racial or religious group?.

To conclude, the Criminal Code of Ukraine establishes limitations to
the freedom of expression that constitute the body of criminal offense in

' Criminal Code of Ukraine — art 442

2 Pidgorodynskiy V. M. ‘Significance for the criminal law of Ukraine of the decisions of
the European Court of Human Rights on issues of honor and dignity of human (on criticism
of public figures). Actual problems of policy: collection of scientific works’(Odesa National
Law Academy, South Ukrainian Centre of Gender Problems, Odesa, 2009. Edition 36.)
110-119.
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national legislation and express the interests of national and public security,
territorial integrity, and criminal offense prevention, for the protection of the
public order; health or morals limit the freedom expression in the Ukrainian
legislation.

4. What criminal liability measures are provided
in national legislation for the breach of the
limitations on the freedom of expression?

For the criminal offenses and misdemeanours listed in the third part of
the work Articles of the Criminal Code of Ukraine foresee the following types
of punishment in such frequency: community service — 2 times, correctional
labour — 7 times, arrest — 8 times, restraint of liberty — 12 times, imprisonment
for a determinate term — 23 times, life imprisonment — 2 times — as for the
primary punishments; forfeiture of property — 10 times — as for additional
punishments. Fine (10 times) and deprivation of the right to occupy certain
positions or engage in certain activities (4 times) may be imposed as either
primary or additional punishments.

Primary punishments are community service, correctional labour, service
restrictions for military servants, arrest, restriction of liberty, custody of
military servants in a penal battalion, imprisonment for a determinate term,
and life imprisonment. Additional punishments are revocation of a military
or special title, rank, grade or qualification class, and forfeiture of property.

Service restrictions for military servants and custody of military servants
in a penal battalion (primary punishments) are not used at all. The revocation
of a military or special title, rank, grade or qualification class (an additional
punishment) is not provided for by any sanction of an Article in the Special
Part of the Criminal Code of Ukraine; it can be applied at the discretion of the
court and only when convicting a person for a grave or special grave offense.

As we can see from the statistics listed above, imprisonment for a de-
terminate term is the most frequently used punishment by the legislator.
However, as a practical matter, according to paragraph 1 of Article 69 of
the Criminal Code of Ukraine, in presence of several circumstances a court
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may, by providing the reasons for its judgment, impose a primary punishment
lower than the lowest threshold prescribed by a sanction of an Article (a sanc-
tion of a paragraph of an article) in the Special Part of the Code, or change
to another, milder type of primary punishment, which is not prescribed by
a sanction of the Article (a sanction of a paragraph of an article) concerned
with this offense or not to impose an additional punishment, which is defined
as a mandatory punishment by a sanction of an article, unless the criminal
offense is a corruption offence.

Under the Criminal Code of Ukraine fine, forfeiture of property and
liquidation are criminal law measures against legal entities. They can be applied
by a court for the breach of the limitations on the freedom of expression
if the legal entity’s authorized person commits any of the criminal offenses
provided for in Articles 109, 110, 258, 258-2, 4306, 442 of the Criminal Code
of Ukraine. Such offences (except for Articles 258, 258—2) have to be com-
mitted in the interests of a legal entity, which means they led to its illegal
benefit or created the conditions for such benefit, or were aimed at evading
liability under the law.

In 2020 the institution of misdemeanours became a novelty in the crimi-
nal legislation of Ukraine influencing the sanctions of certain articles of the
Criminal Code of Ukraine, which set forth liability for the breach of the
limitations on the freedom of expression. Thus, Art. 132, paragraph 1 of
Art. 162, paragraph 1 of Art. 163, Art. 295,299 and 339 due to these changes,
have been transformed from criminal offenses into misdemeanours, which
provide a fine of no more than three thousand tax-free minimum incomes
of citizens or the other types of punishment not related to imprisonment as
the primary punishment.

As a matter of fact, penalisation is an integral part of the criminal law
policy of the State and is a process and result of the legislator’s determination
of punishments for certain criminal offenses in order to provide regulatory
means to combat ctiminal offense’. There are some essential problems it faces:
—  As a rule, a primary punishment is more severe that an additional. Despite that

there are many cases when the legislator combines less severe primary punishment with

' Yuriu Ponomarenko, ‘Basic rules of some crimes penalization according to the current
criminal code of Ukraine’ [2009] 15(3) Visnyk natsional’noyi akademiyi prokuratury Ukray-
iny 47
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more severe additional one in a sanction of Article. For example, under the sanctions
of Articles 132, 145, paragraph 2 of Article 159 a fine as a primary punishment
is combined with a revocation of the right to occupy certain positions or
engage in certain activities as an additional punishment. According to scientists,
there is necessity to review such sanctions where a revocation of the right to oc-
cupy certain positions or engage in certain activities should be considered
as a primary punishment and a fine as an additional one'.

—  The limits of punishment prescribed by the sanctions are often extremely
broad®. For example, there is imprisonment for the term of 5 to 10 years
(paragraph 2 of Article 110, paragraph 1 of Article 258); a fine of 100 to
300 tax-free minimum incomes (paragraph 2 of Article 159); or of 1000
to 4000 tax-free minimum incomes (Article 145), etc. It all may lead to
unlimited judicial discretion that seems very unreasonable in a State with
an extremely high level of corruption and distrust of the court. Therefore,
in most cases, the court of appeal or cassation may change the verdict
of the court of first instance on the grounds of inconsistency of the
sentence with the gravity of the case and the convict’.

— There are a lot of sanctions that almost do not have any alternative to
imprisonment (Article 110, 111, paragraph 2 of Article 163, Article 258,
paragraph 2-3 of Article 299 and Article 3406, paragraph 2 of Article 442).
It may undermine the principles of justice and equality before the law*.
Additionally, Articles of the Criminal Code of Ukraine on criminal liabil-

ity measures for the breach of the limitations on the freedom of expression

provide some incentive norms. Their peculiar feature is a positive incentive
method that encourages socially useful behaviour in the sphere of criminal
legal relations’.

Thus, under paragraph 2 of Article 111 a citizen of Ukraine shall be
discharged from criminal liability where, he has not committed any acts

! Ibid, note 3

2 0O.0. Dudorov, and M. 1. Havronyuk, Criminal law: Educational handbook. (Vaite 2014)
355-356

3 0O.0. Dudorov, and M. 1. Havronyuk, Criminal law: Educational handbook. (Vaite 2014)
355-356.

* TIbid., 336-337

> P.V. Khryapinsky, 'Doctrinal Understanding of Incentive Norms in Criminal
Law' [2017] 77(1) Visnyk LDUVS im. E. O. Didorenka 97-107
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requested by a foreign state, a foreign organisation or their representatives
and voluntarily reported his contact with them and the task given to govern-
ment authorities. In practice such provision is almost impossible to apply for
a number of reasons: first of all, establishing a contact with a foreign state,
a foreign organisation or their representatives and obtaining a criminal task
from them with a direct intent to high treason is a preparation for a high
treason (without such an intent — only the expression of the intent). There-
fore, if the citizen of Ukraine, having established the contact and having
received the criminal task, has not done any actions and voluntarily refused
to continue the realisation of the intent, irrespective of whether they have
reported their contact to government authorities or not, — there is no legal
grounds for criminal liability under Article 111. Secondly, a citizen who com-
mitted high treason on their own initiative, without a corresponding task of
a foreign state, foreign organisation or their representatives, must be held
liable under Article 111. The provision of paragraph 2 of Article 111 does
not apply to such a citizen. Thirdly, in case of consummated high treason,
a person must also be held liable under Article 111. High treason consid-
ers being a consummated crime not from the moment of establishing the
contact with a foreign state, foreign organisation or their representatives or
from the moment of obtaining a criminal task from them, but from the mo-
ment of committing certain specific actions to the detriment of Ukraine (e.g.
joining the enemy at the time of martial law or armed conflict, espionage,
assistance in subversive activities against Ukraine). If we consider the mo-
ment of establishing this connection being the moment of the end of the
crime, so the acts committed by a citizen of Ukraine on their own initiative
will go beyond the crime. Thus, a citizen may not be prosecuted unless they
have not committed another offence. So the provision of paragraph 2 of
Article 111 shall be applied only in case when a citizen of Ukraine, having
obtained a criminal task from a foreign state, foreign organisation or their
representatives, voluntarily reported their contact and the criminal task to
government authorities and, although a citizen has not committed any acts
requested by a foreign state, a foreign organisation or their representatives,
but has not refused the realisation'.

' M.I. Melnyk and M. 1. Khavronyuk, Scentific and practical commentary on the Criminal Code
of Ukraine (11 edn, Dakor 2018) 337
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According to paragraph 6 of Article 258 a person shall be discharged
from criminal liability for a threat to commit an act of terrorism if a person
voluntarily informed the law enforcement agency about the criminal offense,
assisted with its termination or disclosure, provided this and the measures
taken have been sufficient to avert the danger to human life or health or the
infliction of significant property damage or other serious consequences, un-
less a person has committed another offence.

Article 49 of the Criminal Code of Ukraine contains discharge from
criminal liability due to a limitation period. Punishment imposed after the
end of limitation period is an unjust act incompatible with the principle of
humanism'. The provisions of Article 49 are applicable to every offence,
but there are some exceptions under paragraph 5 which prescribes that the
statute of limitation shall not apply where any criminal offense against na-
tional security of Ukraine as provided for in Articles 109 through 114—1 and
against the peace and humanity and paragraph 1 of Article 442 of this Code.

Summary of court verdicts in 2018-2019 on the articles that were the
subject of our research shows that the most often committed offence was
under Article 162 while the criminal offenses under Articles 145, 159, 258-2,
436, 442 and misdemeanours under Articles 132,295 and 339 were not com-
mitted at all. According to court practice, imprisonment for up to 5 years and
a fine are the most common types of punishment for researched Articles.
The practice of discharging convicts from punishment and from serving it
is also widespread (for more information — see Table 1).

In conclusion, taking everything mentioned into account in our final
analysis we can say that the penalisation that was carried out during the adop-
tion of the Criminal Code of Ukraine in 2001 generally corresponds to the
current science progress of criminal law and meets the needs of practice. At
the same time, a number of provisions of the Code indicate that such factors
as inconsistency and groundlessness of punishments provided for certain
criminal offenses were significantly manifested in the penalisation®. Therefore,
they need to be carefully revised and refined by the legislator.

! Tbid, 144
2 Supra note 5
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Table 1
Article The number | Discharged from | The most frequent punishment
of convicted punishment and
persons from serving it
2018 2019 2018 2019 2018 2019
109(2) 3 5 3 4 - imprisonment
for
a determinate
term
110 80 168 73 159 imprisonment imprisonment
for for
a determinate a determinate
term term
111 8 6 3 0 imprisonment | imprisonment
for for
a determinate a determinate
term term
114 - 0 - - - -
132 - - - - - -
145 - - - - - -
159 - - - - - _
161 3 4 0 0 fine fine
162 182 220 65 63 fine fine
163 4 1 4 1 - -
258 9 6 0 1 imprisonment | imprisonment
for for
a determinate a determinate
term term
258-2 - - - - - _
295 - - - - - -
299 15 26 11 18 arrest arrest
338 4 4 1 1 fine fine
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Article The number Discharged from | The most frequent punishment

of convicted punishment and

persons from serving it

2018 | 2019 2018 2019 2018 2019
339 - - - - - -
346 1 - 1 - - -
436 - - - - - -
436-1 3 2 2 2 fine -
442 - - - - - -

5. Is the freedom of expression protected
by the criminal law?

To answer this question we should analyse tasks of Criminal Code.
According to the Article 1, the Criminal Code of Ukraine has the task of
providing legal protection of human and civil rights and freedoms, property,
public order and public safety, environment, constitutional system of Ukraine
from criminal encroachments, ensuring peace and security of mankind, as
well as criminal offense prevention. In addition, the rights and freedoms of
citizens are established by other Laws of Ukraine. Criminal protection of
certain human and civil rights and freedoms is applied in the presence of
a public need for such protection.

The tasks of the Criminal Code of Ukraine, including the protection of
freedom of expression, are carried out, in particular, by identifying socially
dangerous acts that are criminal offenses and imposing punishments that are
applied to persons who have committed these criminal offenses. However, the
content of Part 2 of Article 1 should not be understood in the sense that the
Criminal Code contains only descriptions of specific criminal offenses and
penalties provided for them. A significant number of criminal legal provi-
sions have the character of universal rules that apply not only to a particular
criminal offense, but also to any criminal offense under the Criminal Code.
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These universal (general) norms are systematised in fifteen sections of the
General Part of the Criminal Code. Descriptions of specific criminal offenses
are placed in twenty sections of the Special Part of the Criminal Code'.

Thus, in order to answer the question whether the freedom of expres-
sion is subject to criminal law protection, it is necessary to analyse criminal
offenses in the Special Part of the Criminal Code of Ukraine for the protec-
tion of the above object.

Itis worth to mention that the Criminal Code of Ukraine does not explic-
itly provide for liability for violation of the right to freedom of expression.
However, it protects this right indirectly, using such formulations.

We propose to consider several division criminal offenses depending on
the subject whose right to freedom of expression is being infringed. In par-
ticular, in the Criminal Code, these may be journalists, public associations and
political organisations, as well as persons holding rallies, street demonstrations.

The most obvious component aimed at protecting freedom of expression
is the criminal offense provided for in Article 171 of the Criminal Code of
Ukraine, obstruction of the lawful professional activity of journalists. This
Article determines that it is illegal to seize collected, processed, prepared by
the journalist materials and technical means used by him in connection with
his professional activity, illegal denial of access to information to the jour-
nalist, illegal prohibition of coverage of certain topics, showing individuals,
criticism of the subject of power powers, as well as any other intentional
obstruction of a journalist’s legitimate professional activity. It should also be
added that the second part of the above mentioned Article stipulates that
influencing journalists in any way to prevent them from performing their
professional duties or harassing journalists in connection with their lawful
professional activities is prohibited?.

As we noted earlier, this rule does not specify for what kind of violation
of freedom of expression a person can be prosecuted. However, we should
pay attention to this norm, as it is aimed at protection of the legitimate activi-
ties of a journalist who implements the constitutional right of to freedom of

' Scientific and practical commentary on the Criminal Code of Ukraine by M.I. Mel-

nik M. I. Havronyk (Kyiv, 2018) 8
* Scientific and practical commentary on the Criminal Code of Ukraine, 532
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thought and speech, the right to freely express their views and beliefs or freely
collect, store, use and disseminate information necessary'. To summatise, the
above mentioned relationships are the object of protection which established
in Article 171 Criminal Code of Ukraine.

The objective side of this criminal offense is expressed in obstruction of
lawful activity of journalists and persecution of the journalist for performance
of professional duties or for the criticism expressed by it during performance
of the official duties. It is important to understand that liability will arise only
in the event of obstruction or harassment of a journalist’s lawful activities.
That is, obstruction of illegal activity will not be considered a criminal of-
fense®. In our opinion, legal activity should be considered as such activity
that is allowed in accordance with the Constitution of Ukraine and the Law
of Ukraine on Journalistic Activity.

Obstruction of the lawful professional activity of journalists is the
unlawful creation of obstacles, restrictions, prohibitions on the receipt,
use, dissemination and storage of information by an individual journalist
(journalists) or the mass media. It may involve forcing the dissemination of
certain information or refusing to “disseminate, censor, illegally withdraw the
circulation of printed materials, withdraw a broadcast, prevent a journalist
from attending a press conference, unreasonably refuse to accredit a media
outlet or an individual journalist. Additionally, it includes deprivation of
a journalist or mass media of the opportunity to exercise the right to receive
information, unreasonable refusal to satisfy a request for access to official
documents or provision of written or oral information, violation of owner-
ship of information, intentional concealment of information, unjustified
refusal to disseminate certain information, etc.

Such obstruction can be carried out through threats, physical violence,
deception, blackmail, damage or destruction of property, bribery, etc.

If the obstruction was carried out by threatening to kill or destroy prop-
erty, use of physical violence, destruction or damage to property, bribery
of an official, committed on the grounds, should be further qualified’. In
this example, one can perfectly trace such a feature of law as consistency.

' ibid
? ibid, 533
? Scientific and practical commentaty on the Criminal Code of Ukraine, 534
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This means that if an act that is aimed at obstructing the lawful activities of
a journalist has the characteristics of another criminal offense, it will be quali-
fied as a whole. From this we can conclude that in fact each can be aimed at
protecting freedom of expression.

Chase may consist of physical or mental influence on the journalist,
his relatives or friends, destruction or damage to his property, restriction
or deprivation of his rights or legitimate interests (deprivation of bonuses,
significant reduction of fees, dismissal or transfer to another job, refusal to
publish materials prepared by him). A necessary feature of such actions to
qualify them under Part 2 of Article 171 is the causal conditionality of such
chasing by a journalist’s performance of professional duties or his criticism
of individuals (not necessarily the perpetrator himself) or legal entities'.

Next Article related to freedom expression is 345—1 threat or violence
against a journalist. The threat of murder, violence or destruction or damage
to property of ajournalist, his close relatives or family members in connection
with the journalist’s legitimate professional activity is punishable. It is also
worth noting that this Article includes attacks on close relatives and family
members of the journalist.

The objective side of the criminal offense can be expressed in: 1) threat;
2) infliction of beatings, as well as bodily injuries — light, medium or severe.
Liability occurs when there has been a threat of murder, violence or destruc-
tion or damage to property. Such a threat must be real and real. The threat
may be expressed in a statement (orally, in writing, using technical means),
in gestures, as well as in other actions by which the perpetrator intimidates
the victim by committing murder, using violence or destroying his property.
To qualify the actions of the perpetrator the threat of violence should be
understood as the threat of beating, bodily injuries and other acts of violence
against the journalist or his family, relatives. The obligatory sign of a threat
as a part of this criminal offense is that; it is committed in connection with
the performance of his duties by a journalist®.

Allin all, to some extent the Article resonates with Art. 171 of the Crimi-
nal Code of Ukraine, simply details in more detail such type of encroachment

! ibid, 531
* Scientific and practical commentary on the Criminal Code of Ukraine, 1056
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as threat of violence or use of violence to the journalist, his family, relatives,
in connection with his professional activity.

The following Article is also to some extent similar to the previously
analysed article, as it specifies one of the types of encroachment, in particular
intentional destruction or damage of journalist’s property (Art. 347—1). Similar
to the previous encroachment, the objective side involves the destruction of
a journalist’s personal property (telephone, camera, car, apartment, etc.) as
pressure or revenge for disseminating certain information; destruction of
property of close relatives or family members as pressure on a journalist or
revenge against him for his professional activities.

The actions provided for in Article 347—1 of the Criminal Code of
Ukraine do not cover the destruction of the property of the media. For
example, if an attacker breaks a TV camera or breaks a microphone on the
studio’s balance while filming a storey, such actions should not fall under Ar-
ticle 347—1, but should be qualified as one of the ways to hinder journalistic
activity under Article 171 of the Criminal Code of Ukraine. It is another
matter when the same microphone or other equipment belongs personally
to the journalist'.

It should be noted that courts do not always pay attention to the ques-
tion of who owns the damaged equipment. For example, in the verdict of
September 21, 2016 in the case Ne 295/1778/16-k Bohunsky District Court
of Zhytomyr considered damage to the journalist’s property not only damage
to clothes, but also damage to the microphone?.

Thus, it is possible to be convinced that absolutely all journalist’ property
which can be encroached by the malefactor in order to interfere with per-
formance of professional duties will be subject to protection. This prevents
journalists from a free expression of their views and thus ensures the right
for whole society.

The following types of criminal offenses are similar, as by their nature they
will also simply clarify the encroachments in order to impede the performance
of professional duties, which in turn restricts the freedom of expression.

' Scientific and practical commentary on the Criminal Code of Ukraine, 1061
2 Judgment of 21.09.2016 in the case Ne 295/1778/16-k. <http://reyestr.court.gov.ua/
Review/61482835> accessed 10 June 2020
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Generally speaking, we need to explore protect of journalist life in
the understanding of Criminal Code of Ukraine. We know;, that life — it is
a fundamental right every human. But when we talk about encroachment on
life of journalists we should understand, that this is so especial category of
protect, because journalists speak for human. Consequently, the right to life
is in connection in freedom of expression. Thus, encroachment on the life of
a journalist is criminally punishable, which includes the murder or attempted
murder of a journalist, his close relatives or family members in connection
with the journalist’s legitimate professional activities (Art.348-1).

In addition, we should protect the rights of journalists to freedom of
expression, since they need special attention. For example, separate provi-
sions of Criminal Code of Ukraine say us, that the taking of a journalist as
a hostage, which includes the direct taking or holding hostage of a journalist,
close relatives or family members in order to induce that journalist to take or
refrain from taking any action as a condition of the release of the hostage
(Art. 349-1)". As a conclusion, that journalists play a very important role for
implementation of the right to freedom of expression, that is why criminal
defence is very important to guarantee their possibilities in this sphere.

Finally, object of criminal defence also can be expressed through the
accompanying actions of the court regarding the activities of journalists.
However, the Criminal Code itself criminalises court actions related to the
illegal ruling of a court decision with the aim of obstructing the journal-
ist’s legitimate professional activities (part 2 Article 375). By the way it is
very important to notice, that according to the decision of the Constitu-
tional Court of Ukraine from 11 of June 2020 this Article recognised as
unconstitutional and will be deleted from criminal Code of Ukraine. The
Constitutional Court of Ukraine explains this decision as the establishment
of criminal liability for the issuance of a “knowingly unjust” court decision
creates risks and opportunities to influence the courts due to the vagueness
and ambiguity of the provision of Article 375 of the Code. Furthermore,
the Constitutional Court of Ukraine considers that based on the principle
of independence of judges guaranteed by the Constitution of Ukraine,
the disputed provisions of the Code, which define acts that are criminal

! Criminal Code of Ukraine — art 349—1
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offenses committed by a judge, should be formulated by the legislator so
that able to use them as a means of influencing a judge and interfering with
the administration of justice.

The next important group of subjects subject to criminal protection
are public organisations and political parties. Such protection is reflected in
Atrticle 170 of the Criminal Code of Ukraine. Therefore, the disposition of
this Article provides for criminal liability for intentional obstruction of the
lawful activities of trade unions, political parties, public organisations or their
bodies. Obstruction of illegal activity of the specified associations does not
form structure of this criminal offense. Obstruction of legitimate activities
of political parties or their bodies should be recognised; unlawful interference,
including on the part of officials of state authorities and local self-government
bodies, in the establishment and internal activities of political parties and
their local branches; granting privileges or assistance to the activities of some
parties and oppression of others by officials of state authorities or local self-
government bodies; unreasonable prohibition of a political party, annulment
of the registration certificate or restriction of the activity of the party or its
bodies in the exercise of the rights granted by law; creating obstacles for the
political party or its bodies to exercise their powers in the property, financial
and other spheres; unjustified bringing of leaders or other members of the
party to legal responsibility in order to reduce the efficiency or terminate the
activities of the party, etc.

Obstruction of lawful activity of public organisations or their bodies
may be manifested in any actions, including those described above, which
are aimed at creating obstacles in the performance of public organisations or
their bodies of their statutory tasks, the implementation of rights, including
the right to property and funds acquired as a result of economic and other
commercial activities, restrictions on the rights and freedoms of citizens their
belonging or non-belonging to associations of citizens'.

Obstruction may also be expressed in threats, violence or other unlawful
influence on the leaders or other members of trade unions, political parties
or public organisations and their bodies in order to prevent them from ex-

! Scientific and practical commentary on the Criminal Code of Ukraine, 532
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ercising their powers or to obtain an illegal decision by this representative or
trade union body'.

Of a great importance is the consideration of criminal law protection of
persons holding rallies, rallies, street demonstrations. In particular, reference
should be made to Article 340 of the Criminal Code. It becomes obvious that
unlawful obstruction of the organisation or holding of rallies, rallies, street
marches and demonstrations is a criminal offence under national criminal law.
Obstruction means creating obstacles, preventing the organisation or hold-
ing of such peaceful events. Its methods can be a decision to ban them, the
threat of use of their organisers or participants in violence or its actual use,
an attempt to bribe the organisers of the event or their deception, and so on.
This directly affects the right to express views, especially when it concerns
a certain group with certain views”

Last Article to be presented in this research is Art. 180 of Criminal Code
of Ukraine ‘Obstruction of religious rites’. Objective side of this unlawful
act consists of 1) illegal obstruction of the performance of a religious rite
that disrupted or threatened to disrupt a religious rite; 2) forcing a priest to
perform a religious rite.

A religious rite is a set of individual or collective actions of believers
determined by internal church precepts and rules, aimed at establishing
mutual relations between man and supernatural objects. Religious rite is
a component of religious activity, which also includes worship, religious
ceremonies, processions, other individual or collective actions related to
the confession and dissemination of the chosen faith. Religious rites are
performed both inside and outside the cult room. The actions of believers
of an organisational or economic nature do not belong to religious rites.
Obstruction of the performance of a religious rite consists in the creation
of any obstacles that significantly complicate or make it impossible to
perform it. It may be carried out through threats, physical violence, decep-
tion or in any other way and consists, in particular, in preventing believers
from entering the place of a religious ceremony, knowingly falsely reporting
a threat to the life or health of its members, unreasonable refusal to request

' ibid, 529
? Scientific and practical commentary on the Criminal Code of Ukraine 530
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issuance of a permit for public ceremony, illegal seizure of cult objects that
are necessary for the ceremony, etc. Obstruction should be considered illegal
if it is committed; 1) in respect of a religious rite which is performed on
legal grounds and is not accompanied by a violation of the law; 2) pickling
ways. According to this, the obstruction of the performance of a religious
rite does not constitute a criminal offense under Part 1 of Art. 180 when
it is carried out: a) with a gross violation of the requirements of applicable
law (without appropriate permission, provided that it is necessary to obtain
it or combined with harm to health or sexual immorality, etc.); b) religious
organizations whose activities have been terminated by a court in accord-
ance with the law'.

Freedom of expression is protected by the Criminal Code of Ukraine.
However, there are some peculiarities. First of all, it is protected implicitly.
Secondly, it is protected through prohibiting of act that may obstruct freedom
of expression.

6. Has your country reached the adequate
balance in establishing criminal responsibility
for the breach of the limitations to the
freedom of expression? If not, what needs
to be changed?

Limitations to the freedom of expression are contained in Article 10 (2)
of the European Convention: The exercise of these freedoms (...) may be
subject to such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of
disorder or criminal offense, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the authority and
impartiality of the judiciary®.

' Scientific and practical commentary on the Criminal Code of Ukraine, 558
? European Convention on Human Rights — art 10(2)
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Thereby, Article 10 (2) establishes a three-part test for assessing restric-
tions on freedom of expression, as follows:

1. The restriction must be prescribed by law.

2. The restriction must protect one of the interests listed in Article 10(2).

3. The restriction must be “necessary in a democratic society” to protect
that interest'.

The most difficult is the third part of the test, namely the definition of
the word ‘restriction necessary in a democratic society’. In Cumpan 4 and
Maz 4 re v. Romania® the ECHR concluded that to justify the interference
measure taken by the national authorities should be:

1 ‘Relevant’, i.e. logically justify the restriction.

2. ‘Sufficient’, i.e. weighty enough to do so.

3. ‘Proportionate to the legitimate aims pursued’, i.e. corresponds in
degree to the harm done to freedom of expression.

4. Depends on all of the circumstances of the case.

When analysing the conformity of the provisions of the Criminal Code
of Ukraine with the test enshrined in Article 10 (2), it is necessary to analyse
the interest protected by the norm and find out if a criminal penalty is neces-
sary in such a case. As for the first part of the test (the restriction must be
prescribed by law), the term “law” should be understood as both the rules
established by written law and the ones contained in case law. The law must
meet the quality requirements of accessibility and predictability. As all the
analysed provisions establishing criminal responsibility are contained in the
Criminal Code of Ukraine — a code that prohibits retroactive interpretation
and is officially published, the first provision can be considered fulfilled.

In addition, it is also necessaty to take into account the differences be-
tween the restrictions on freedom of expression imposed on journalists and
individuals. In the ECtHR case law, some principles have been worked out
regarding maintaining a balance between the freedom of expression of the
press and the interests enshrined in Article 10 (2).

! Toby Mendel, ‘Freedom of Expression: A Guide to the Interpretation and Meaning
of Article 10 of the European Convention on Human Rights’ (2001) <https://rm.coe.
int/16806f5bb3 > accessed 28 May 2020, 33

? Cumpind and Mazite v. Romania App no 33348/96 (ECHR, 17 December 2004)
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Firstly, the Court considers that the imposition of a prison sentence for
a press offence will be compatible with journalists’ freedom of expression
only in exceptional circumstances, notably where other fundamental rights
have been seriously impaired, as, for example, in the case of hate speech or
incitement to violence'.

Secondly, issuing a ban on working as a journalist, albeit subject to a time-
limit and presented as a preventive measure of general scope, contravened
the principle that the press must be able to perform the role of a public
watchdog in a democratic society”.

Thirdly, penalty of a journalist for assisting in the dissemination of
statements made by another person in an interview would seriously hamper
the contribution of the press to discussion of matters of public interest
and should not be envisaged unless there are particularly strong reasons for
doing so’.

For further analysis, we divide the articles of the Criminal Code of
Ukraine, establishing criminal liability for the breach of the limitations to
the freedom of expression, into groups according to the interest protected
in them, as enshrined in Article 10 of the ECHR.

6.1. Interests of national security, territorial integrity

The provisions of the Criminal Code of Ukraine, which protect the
interests of national security, territorial integtity, are as follows:

1) Article 109 (2). Public appeals to violent change or overthrow of the
constitutional order or take-over of the government as well as dissemination
of materials with any appeals to commit any such actions.

2) Article 110 (1). (...) Public appeals or distribution of materials with
appeals to commit willful actions to change the territorial boundaries or
national borders of Ukraine in violation of the order provided for in the
Constitution of Ukraine.

3) Article 111. High treason.

4) Article 114. Espionage.

5) Article 328. Disclosure of a state secrets.

' Cumpini and Mazire v. Romania App no 33348/96 (ECHR, 17 December 2004)
% ibid
3 Jersild v. Denmark App no 15890/89 (ECHR, 23 September 1994)
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6) Article 339. Illegal hoisting of the National Flag of Ukraine at a river
or sea vessel.

The maximum penalty for these offences is set in the form of: 1) a fine of
up to 50 tax-free minimum incomes, or 2) arrest for a term up to 6 months,
or 3) restraint of liberty for a term up to 5 years, or 4) imprisonment for
a term up to 15 years, or 5) life imprisonment; as well as with the possibility
of imposing additional penalties in the form of: 6) confiscation of property,
or 7) deprivation of the right to occupy certain positions or engage in certain
activities for a term up to 3 years.

Given the fundamental importance of protection of such interests as
national security and territorial integrity for the existence of Ukraine as an
independent State, these penalties are proportionate and necessary, because
the appropriate level of protection could not be achieved through less severe
measures.

Relevant acts are also considered offences in other jurisdictions, for ex-
ample in Germany (Articles 81-86 of the German Penal Code), where the
maximum penalty is also set in the form of life imprisonment'.

6.2. Public safety and the prevention of disorder
or criminal offense

The provisions of the Criminal Code of Ukraine, which protect the
interests of public safety and prevent the disorder or criminal offense, are
as follows:

1) Article 258. Act of terrorism, and also a threat to commit an act of
terrorism.

2) Article 258-2. Public incitement to commit a terrorist act, in particular
committed with the use of the media.

3) Article 295. Public calls to commit actions that pose a threat to the
public order (riotous damage, arson, destruction of property, taking control
of buildings or constructions, forceful eviction of citizens).

5) Article 436. Propaganda of war (public calls to an aggressive war or
an armed conflict).

! German Criminal Code (Strafgesetzbuch) 1998 <https://www.gesetze-im-internet.de/
englisch_stgb/> accessed 11 June 2020
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6) Article 436—1. Production, dissemination of communist, Nazi symbols
and propaganda of communist and national socialist totalitarian regimes.

7) Article 442. Genocide, and also public calls to genocide.

The maximum penalty for these offences is set in the form of: 1) a fine
of up to 50 tax-free minimum incomes, or 2) correctional labour for a term
up to 2 years, or 3) arrest for a term up to 6 months, or 4) restraint of liberty
for a term up to 5 years, or 5) imprisonment for a term up to 15 years, or
0) life imprisonment; as well as with the possibility of imposing additional
penalties in the form of: 7) confiscation of property, or 8) deprivation
of the right to occupy certain positions or engage in certain activities for
a term up to 3 years.

Prosecution for propaganda, incitement to violence, discrimination
against a certain group of the population can be considered necessary in
a democratic society or disproportionate depending on the specific act, in
particular the ability of these statements to cause harm (Strek v. Turkey;
Leroy v. France; Karatas v. Turkey; Vejdeland and Others v. Sweden; Jersild
v. Denmark)'.

For certain offences, the penalty is more severe than for offences that
violate the interests of national security and territorial integrity, which does
not meet the criterion of proportionality.

To prevent negative consequences of such offences as, for example, calls
to actions that pose a threat to the public order or propaganda of commu-
nism, in a democratic society it would be sufficient to establish a less severe
punishment. Also disproportionate is the establishment of the same penalty
for an offence and public calls to commit such an offence.

It is necessary to consider in more detail the action provided for in Ar-
ticle 436—1, namely the production, distribution, and public use of symbols
of communist, National Socialist (Nazi) totalitarian regimes, including in the
form of souvenirs, public performance of anthems of the USSR, USSR,
other union and autonomous Soviet republics (...), which is punishable by
restrain of liberty for up to 5 years or imprisonment for the same term, with
or without confiscation of property”.

! Khilyuk S. V. ‘Criminal limits of freedom of expression: standards of the ECHR’. (The
principles of functioning of criminal justice, Khmelnytskiy, May 2019)
? Criminal Code of Ukraine — art 4361
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In the case of Vajnai v. Hungary the applicant was convicted of the of-
fense of displaying a totalitarian symbol (a five-pointed red star)'. The ECHR
found that such a decision of the local court was contrary to Article 10 of
the Convention. The main arguments were as follows:

1. The fact that the passage of time had led to a strengthening of Hun-
garian democracy, along with membership in the European Union.

2. The Hungarian Government have not referred to any instance where
an actual or even remote danger of disorder triggered by the public display
of the red star had arisen in Hungary. The containment of a mere speculative
danger, as a preventive measure for the protection of democracy, cannot be
seen as a “pressing social need”.

3. As to the link between the prohibition of the red star and its totalitarian
ideology, the Court stresses that the potential propagation of that ideology
cannot be the sole reason to limit it by way of a criminal sanction.

4. The Court did not agree that the uneasiness amongst past victims
and their relatives would alone set the limits of freedom of expression and
justify its banning®.

Thus, the position of the Court is such that the criminal penalty for demon-
strating the symbols of totalitarianism is not proportional and necessary and
accordingly violates Article 10 of the Convention.

6.3. Protection of health

The provisions of the Criminal Code of Ukraine, which protect health,
are as follows™:

1) Article 132. Disclosure of information on medical examination for
HIV or any other incurable contagious disease.

2) Article 145. Unlawful disclosure of confidential medical information.

The maximum penalty for these offences is set in the form of: 1)
a fine of up to 100 tax-free minimum incomes, or 2) correctional labour
for a term up to 2 years, or 3) community service for a term of up to 240

! Toby Mendel, ‘Freedom of Expression: A Guide to the Interpretation and Meaning
of Article 10 of the European Convention on Human Rights’ (2001) <https://rm.coe.
int/16806f5bb3 > accessed 28 May 2020, 53

2 Vajnai v. Hungary App no 33629/06 (ECHR, 8 July 2008)

> Criminal Code of Ukraine — art 132, 145
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hours, or 4) restraint of liberty for a term up to 3 years; as well as with the
possibility of imposing additional penalties in the form of: 5) deprivation
of the right to occupy certain positions or engage in certain activities for
a term up to 3 years.

Analysing these penalties, one can conclude that they are: 1) relevant, as
they logically justify the restriction; 2) sufficient, as they prevent the disclosure
of medical information; 3) proportional, as they serve to protect sensitive
information that can be used to harm, and at the same time characterizes
these offences as minor or medium grave ones. Thus, these penalties are
necessary in a democratic society.

6.4. The protection of morals.

The provisions of the Criminal Code of Ukraine, which protect morals,
are as follows':

1) Article 299. Cruelty to animals, and also public calls to commit cruelty
to animals.

2) Article 300. Importation, making or distribution of works that propa-
gandize violence and cruelty, racial, national or religious intolerance and
discrimination.

3) Article 301. Importation, making, sale or distribution of pornographic
items.

The maximum penalty for these offences is set in the form of: 1) a fine of
up to 150 tax-free minimum incomes, or 2) arrest for a term up to 6 months,
or 3) restraint of liberty for a term up to 5 years, or 5) imprisonment for
a term up to 8 years.

The case law of the ECtHR established that criminal prosecution for
inciting religious or national intolerance is incompatible with Article 10 of
the Convention (Pavel Ivanov v Russia, Belkacem v Belgium, Norwood
v United Kingdom)®*.

For Article 301 the establishment of criminal liability in such amounts is
disproportionate and does not meet the criterion of necessity in a democratic

' Criminal Code of Ukraine — art 299, 300, 301
2 Khilyuk S. V. ‘Criminal limits of freedom of expression: standards of the ECHR’. (The
principles of functioning of criminal justice, Khmelnytskiy, May 2019)
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society. In addition to the fact that the harm caused by such an offence does
not correspond to the severity of the penalty, it is practically impossible to
disclose the corresponding offence (the distribution of pornographic items)
on the Internet. Thus, this Article is ineffective, since it cannot provide the
same level of protection of legitimate interest offline and online.

6.5. The protection of the reputation or rights of others.

The provisions of the Criminal Code of Ukraine, which protect the
reputation or rights of others, are as follows':

1) Article 159. Intentional violation of the secrecy of voting.

2) Article 162. Violation of security of residence.

3) Article 168. Disclosure of the secrecy of adoption.

4) Article 182. Violation of personal privacy, that is illegal collection,
storage, use or dissemination of confidential information about a person
without his/her consent (in addition to public notification of information
about the commission of a criminal or other offense).

The maximum penalty for these offences is set in the form of: 1) a fine
of up to 500 tax-free minimum incomes, or 2) correctional labour for a term
up to 2 years, or 3) restraint of liberty for a term up to 3 years, or 4) impris-
onment for a term up to 7 years; as well as with the possibility of imposing
additional penalties in the form of 5) deprivation of the right to occupy certain
positions or engage in certain activities for a term up to 3 years.

The Criminal Code of Ukraine of December 28, 1960, which expired on
September 1, 2001, also enshrined two other corpus delicti®

1) Article 125 (1-2). Defamation, that is the dissemination of knowingly
false fabrications that discredit another person, and defamation in a printed
or otherwise reproduced work, in an anonymous letter, as well as committed
by a person previously convicted of defamation.

2) Article 126. Insult, that is the intentional humiliation of honour and
dignity of a person, expressed in an obscene manner.

' Criminal Code of Ukraine —art 159, 162, 168, 182
2 The Criminal Code of Ukraine 1960, Ne2001-05 <https://zakon.rada.gov.ua/laws/
show/2001-05> accessed 13 June 2020, art 125, 126 (Criminal Code of Ukraine)
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With the expiration of the Criminal Code, these two acts were de-
criminalized for failing to strike a balance between the interest of the
victim of defamation or insult and the right to freedom of expression
of the subject.

Interestingly, both acts are still mentioned in Article 80 of the current
Constitution of Ukraine: Deputies of Ukraine are not legally responsible
for the results of voting or speaking in parliament and its bodies, except for
liability for insult or defamation'.

6.6. Preventing the disclosure of information received
in confidence.

The provision of the Criminal Code of Ukraine, which prevent the
disclosure of information received in confidence, is the disclosure of com-
mercial or bank secrets (Article 232)%

Prosecution for receiving and transmitting information with limited access
generally meets the standards of Article 10 of the Convention. However, the
state must comply with a number of requirements regarding the legal regime
of the relevant information (Observer and Guardian v. United Kingdom;
Hadjianastassiou v. Greece)’.

Penalty for this offence is set in the form of a fine of up to 3000 tax-free
minimum incomes with or without the deprivation of the right to occupy
certain positions or engage in certain activities for a term up to 3 years. Such
penalties of middle gravity offences are seen as proportionate because of
the importance of preventing the disclosure of information received in
confidence. However, it should be noted that it is necessary to test the pro-
portionality and balance of interests in each case separately.

Thus, it can be concluded that the adequate balance in establishing
criminal responsibility for the breach of the restrictions on freedom of
expression has not been reached in Ukraine. Despite some changes for the
better achieved with the adoption of the new Criminal Code in 2001, the

! Constitution of Ukraine — art 80

> Criminal Code of Ukraine 2001 — art 232

3 Khilyuk S. V. ‘Criminal limits of freedom of expression: standards of the ECHR’. (The
principles of functioning of criminal justice, Khmelnytskiy, May 2019)
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protection of the right to freedom of expression needs more modern and
effective regulation.

First of all, it is necessary to bring Ukrainian legislation in line with the
practice of the ECtHR, including in matters relating to the criminalization of
the propaganda of communism and Nazism. It is also of a high importance
to ensure that criminal sanctions for an act (for example, genocide) and public
calls to it meet the proportionality criterion.

7. What circumstances should be taken into
account in criminalization of the freedom
of expression?

Criminalization is the legal recognition of certain acts as criminal offenses
and the establishment of criminal liability for their commission'. It can be
carried out not only by including new rules in the Special Part of the Criminal
Code, but also by expanding the boundaries of at least one of the elements
of existing corpus delicti.

The public danger of certain acts is the decisive factor for the legislator
to classify them as criminal. Public danger is inherent in a criminal offense,
which consists in the fact that it (the criminal offense) causes serious damage
to the existing law and order in society or puts the law and order at risk of
causing such harm. In fact, public danger does not depend on the position of
the legislator. This is an objective characteristic inherent in the corresponding
behaviour, aimed at the relevant social relations. Public danger is not a static
characteristic. Depending on the stage of development of society, it may in-
crease of, conversely, decrease and even disappear altogether. In addition, the
expediency of applying criminalization to combat a particular type of action
should be also recognized as the criteria that determines the criminalization.
The solution to the issue of expediency is connected with the statement that
it is impossible to combat the relevant type of anti-social behaviour by other

' M.L. Vanchak, ' The Concept of Lawmaking Mistakes in Criminal Law ' [2011] 3(2)
Naukovyy Visnyk of Lviv State University of Internal Affairs 258-266
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(non-criminal) means. Criminal law policy aims at the legislator to refrain from
applying criminal liability in all cases without exception, when it is unable to
serve the purpose of reducing the level of crime of this type'.

Furthermore, the necessity to fulfil the obligations under the treaties on
the protection of human rights ratified by the Verkhovna Rada of Ukraine
(such as European Convention on Human Rights (Article 10), the Inter-
national Covenant on Civil and Political Rights (Article 19)) is considered
to be one more crucial circumstance that should be taken into account in
criminalization of the freedom of expression.

There are two terms in the text of European Convention of Human
Rights used to denote offenses of a criminal nature. In articles that establish
human rights in the criminal law sphere the term “criminal offense” is used
(e.g. Art.6 ‘Right to a fair trial’). However, a number of provisions (including
Part 2 Art. 10 ‘Freedom of expression’) of the Convention, which enshrine
relative human rights, include an indication of the prevention of crime as
the permissible restriction. These two concepts must not be considered as
identical so it necessary to emphasize that the concept of criminal offense
has autonomous meaning (i.c. in each specific case the ECtHR determines on
its own discretion guided by the established criteria which offense is criminal
from the point of view of the Convention) while the concept of crime is
used in its national interpretation (i.e. in the sense in which they are defined
and understood by the State concerned)?.

European Court of Human Rights has repeatedly emphasized that it is
a matter to be determined by a State which acts are criminally punishable.
However, there also are precedents where the criminalization of certain acts
was found to be a violation of the standards of the Convention, and accord-
ingly the prosecution of individuals was a disproportionate restriction of the
rights provided by the Convention.

A striking example is the practice of applying Article 10 of the Convention,
which provides for the right to freedom of expression. In the following case the

! P.L. Frys, 'Ctiminalization and dectiminalization in the criminal legal policy' [2014] 1(2)
Visnyk Asotsiatsiy of Criminal Law of Ukraine 19-28

2 P.M. Rabinovich, "Fundamental concepts of criminal law: interpretation of the Stras-
bourg Court' [2011] 11 Yurydychna Ukrayina 4-7
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establishment of criminal liability was assessed by European Court of Human
Rights as unjustified interference in the right provided for in the Convention:

— Criminal law ban from the use of communist symbols.

In Vajnai v. Hungary European Court of Human Rights was mindful
of the fact that the well-known mass violations of human rights committed
under communism discredited the symbolic value of the red star. However,
in the Court’s view, it cannot be understood as representing exclusively com-
munist totalitarian rule, as the Government have implicitly conceded. It is
clear that this star also still symbolises the international workers” movement,
struggling for a fairer society, as well certain lawful political parties active in
different member States'.

These legal provisions are particularly relevant for Ukraine in view of the
amendments to the Criminal Code of Ukraine, Article 436—1 “Production,
dissemination of communist, Nazi symbols and propaganda of communist
and National Socialist (Nazi) totalitarian regimes”.

Thus, as we see, the scope of the state’s discretion to establish criminal

liability for certain acts is not unlimited, as the Convention in the interpreta-
tion of the ECtHR outlines a certain framework for the state?.
In conclusion, taking everything mentioned into account in our final analy-
sis we can say that the current Criminal Code is “overloaded” as the scope
of criminal law prohibition is unjustifiably expanded. That is why there is
the need for decriminalization, narrowing down the sphere of criminal law
regulation’. The negative aspect of excessive criminalization is in gross vio-
lation of the principle of economy of criminal repression. With regard to
the standards of the European Convention of Human Rights in resolving
issues of criminal offense and punishment in Ukraine, it should be noted that
certain provisions of the criminal law and/or the practice of its application
violate the guarantees provided by the Convention; especially it applies to the
amendment of the Criminal Code of Ukraine, Art. 436—1.

! Vajnai v. Hungary App no 33629/06 (ECHR, 8 July 2008)

 S. Khyliuk, “The ctime and punishment in the convention for the protection of human
rights and fundamental freedoms’ [2015] 8(4 (29)) Chasopys of the Academy of Advocacy
of Ukraine 108-125

> Supra note 2
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8. How can you evaluate public opinion
about freedom of expression in your country
in general?

Freedom of expression directly depends on the political and socio-
economic climate within the country. That is why the changing realities
of peacetime, the annexation of Crimea and the protracted nature of
the conflict in eastern part of Ukraine have led to a deterioration of
the national position in the universal rankings. Almost every week there
are protests on the streets of Ukrainian cities with using various illegal
prohibited means; complete openness reigns on the Internet; national
media appeal to criticism, sensational facts and publish controversial ar-
ticles. Freedom of expression as a fundamental human right is reflected
in major international human rights instruments of global and regional
importance. According to the Art. 34 of the Constitution of Ukraine
“everyone is guaranteed the right to freedom of thought and speech, to
free expression of views.” Similar provisions are contained in Article 10
of the Convention for the Protection of Human Rights and Fundamental
Freedoms, paragraph 3 of Article 19 of the International Covenant on Civil
and Political Rights. People use the inalienable right to freedom of expres-
sion, because no one can decide who can speak and who should stay silent.
Undoubtedly, in modern Ukrainian realities, the greatest amount of free
expression concerns the socio-political sphere. We infer that through peo-
ple elected to parliament, everyone expresses their will, intentions, make
claims and make suggestions. And a democratic society presumes that the
responsibility and hope expressed in elected politicians will pay off. There-
fore, the starting point of democracy is a two-way relationship between the
government and the people, through which they can control and direct each
other. To a large extent, ensuring this connection depends on the freedom
and completeness of the information that the people can operate'. For the
research I conducted a survey of the perception of freedom of voice by
the youth of Ukraine with a list of answer options: We are completely free

' Protsenko O. ‘Law and guarantees of freedom of thought and freedom of mass in-
formation’ [2018] Entrepreneurship, Economy and Law 342
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to share any thoughts and discuss every issue. Even though we are rather
free in our public statements, some sort of restrictions does exist. It is not
completely safe to share unauthorized thoughts on specific issues. We are
highly limited in our public voice, since different sanctions are imposed. The
survey was conducted among the population of the 19-24 age group and
for residents of all regions of the country. 51.6 percent of respondents feel
completely free to speak, 41.9 percent feel quite free, sometimes choosing
statements cautiously, 9.7 percent of respondents believe that it is not safe
enough to express their thoughts and views completely freely. It should be
remembered that subjective vision does not always coincide with reality
or statistics. Ukraine has 62 points out of 100 possible in the ranking of
global democracy Freedom House and considered to be partly free. There
is a practice of bringing persons to administrative or criminal responsibility
by classifying their actions as having the characteristics of a criminal offense
or misdemeanour. Ideological diversity means the free implementation in
society of various political and other views, schools, ideas, as well as the
ability to freely promote their views, ideas through the media, as well as
publicly defend their ideological views'.

In return, Ukrainian freedom of speech is characterized is guaranteed
until a person begins to “dig too deep.” In such cases, measures used to deter
a person from disseminating “unfavourable” information often cross the
line. The journalistic activity of political investigations into criminal offenses
of Ukrainian and foreign officials related to separatism, organized criminal
offense, and corruption seems to be especially dangerous. Journalists con-
tinue to face the threat of violence and intimidation in 2019, and Ukraine’s
courts and law enforcement agents often fail to protect their rights. In May,
2019, Vadym Komarov, a journalist in the city of Cherkasy, was attacked with
a hammer in broad daylight in the centre of the city. Komarov fell into a coma,
dying 40 days later without regaining consciousness. The case was classified
by authorities as an attempted murder in connection with his journalistic
work; at year’s end the police had yet to publicly name suspects. The independ-

! Slinko T.M. ‘Constitutional and legal guarantees of freedom of speech in Ukraine’
(Legal doctrine — the basis for the formation of the legal system of the state: materials Inter-
national. scientific-practical conf., dedicated. 20th anniversary of the National Academy of
Sciences of Ukraine Kharkiv, November 2013)

63



Freedom of expression under the criminal law of Ukraine and Poland

ent Institute of Mass Information recorded 226 media-freedom violations
from January to early December 2019, including Komarov’s murder. Other
violations included 20 beatings, 16 cyber-attacks, 93 incidents of interference,
34 incidents of threats, and 21 cases of restricting access to public informa-
tion. The overall figures as for the 4 August 2020 correspond to the following
figures: Thus, since the beginning of the year, IMI has recorded a total of
125 violations of freedom of speech, 69 cases of obstruction, 14 cases of
beatings and 12 cases of threats.

During armed conflict on the territory of hostilities, in frontline zone,
and in the rest regions of the country the number of obstacles to freedom
of expression threatens the safety of journalists'. Democracy in the oc-
cupied Crimea is experiencing difficult times nowadays. Journalists and
publicists are persecuted, forcibly deported from the peninsula, and unable
to enter its territory. The Russian government has identified any state-
ments about Crimea in favour of Ukraine as a manifestation of separatism
and considers them criminal offenses. Ukrainian journalists are deprived
of the opportunities to cover the news about the occupied territories of
Donbass region due to a serious threat to their physical security. In the
same way, residents of occupied territories of Ukraine have a restricted
access to Ukraine sources of information, dozens of news editions have
been blocked in these areas, which is a serious crackdown on freedom of
speech and violation of international norms. In general, intimidation still
occurs in separatist-controlled areas?.

Six months ago, the Ukrainian political department that regulates the
media presented the concept of a future Law on the media, which should
introduce a number of new concepts and regulatory provisions. But certain
theses of the proposed concept lay the groundwork for restricting freedom
of opinion in Ukraine. It is a matter of announced criminal liability for jour-
nalists for spreading misinformation. Applying sanctions to violators of the

' Ukraine Profile, Freedom in the World 2017 (Freedom House, 1 January 2018) <htt-
ps://freedomhouse.org/report/ freedom-world /2017 /ukraine> accessed 12 June 2020

? Kyryliuk O. ‘Freedom of expression in times of conflict: UKRAINIAN REALITIES’
(2017) 14 <https://cedem.org.ua/wp-content/uploads/2017/08/Freedom-of-Expression_
Report_Ukraine_DDP_UKR.pdf> accessed 12 June 2020
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“media calm” of Ukrainian society would be justified in terms of combating
overtly anti-Ukrainian content. But the issue of identifying such violators is
not clearly regulated by law and leaves room for maneuver in the fight against
undesirable media. The nature and severity of the punishment are factors that
should be taken into account when determining the proportionality of the
intervention. Moreover, the dominant position of the Government forces it to
resort more prudently to criminal proceedings, in particular when it is possible
to resort to other means in response to unjustified attacks or criticism from
its opponents or the media. Controversial interference should also be seen in
the context of the main role of the press in ensuring the proper functioning
of the system of political democracy. The press must not exceed the limits
set, in particular, for the protection of vital state interests, it is obliged to
disseminate information and ideas on political issues, including controversial
issues, and the public has the right to receive this information. It should be
emphasized that the duties and responsibilities that accompany the exercise
of the right to freedom of expression by members of the media are of par-
ticular importance in tense and conflict situations. But it is obvious that in
the practice of criminal prosecution for expressing views in social networks,
state interference in the exercise of freedom of expression is disproportion-
ate. As S. Shevchuk rightly pointed out, the principle of proportionality must
be used to establish a “fair balance™: restrictions on the freedoms guaranteed
by the Convention must be “proportionate to the legitimate aim to which

2]

these restrictions apply.

Conclusions

Heated exchanges in the media and cases of violence against those express-
ing views considered controversial are not uncommon, likely contributing to
self-censorship among ordinary people. At present, it is extremely important for
Ukraine to strengthen guarantees for the protection of freedom expressions of
views and adhere to balance between everyone’s freedom to speak and be heard

! Shevchuk S. ‘European Convention for the Protection of Human Rights and funda-
mental freedoms: application practices and principles interpretation in the context of modern
Ukrainian legal understanding’. <http: //eurocourt.in.ua/Article.asp?Aldx=416> accessed
13 June 2020
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and to ensure the national security of the state. Instead of introducing legislation
that threatens to become a convenient tool for censorship, the authorities may
focus on providing a thorough study of the nature and means of disseminat-
ing misinformation and its impact, the results of which should form the basis
of effective countermeasures, and support and promote public broadcasting
from local media, which should become a quality alternative to any information
manipulation. Murders and attacks on journalists, lack of proper investigation
such cases lead to a decrease in civic activity and create an atmosphere of fear
and self-censorship. Government must ensure the existence of true freedom of
speech and pluralism of opinion in Ukraine, even if it sometimes hurts party
ratings. Democracy should work to increase the percentage of perception of
freedom of speech as an inalienable and safe right for each citizen, regardless
of his type of activity and decrease the number of persecutions for verity.
Despite this, the feeling of security prevails among young people studied. The
public is fighting for individual rights and the rights of the whole society. This
imitates the feeling of being “in the same boat” and the principle of “one for
all and all for each other.” Nevertheless, public feelings about this issue are
mixed, but in my opinion, only an active public position gives the government
a push to eradicate the phenomenon of government opposition to freedom
of expression in democracy.

Conclusion

In Ukraine, the freedom of expression is ensured by the number of
national legislative acts, as well as various international instruments it has
adopted as a signatory, such as the European Convention on Human Rights
(ECHR) and the International Covenant on Civil and Political Rights (IC-
CPR). The bases of the right to freedom of expression are enshrined in Art.
34 of the Constitution of Ukraine, as well as Art. 300 of the Civil Code.
Additionally, the Constitution also lists the instances in which the right to
freedom of expression cam be legitimately limited as prescribed by law in the
best interests of the State and its citizens, e.g. when national security, territo-
rial integrity, or public order are concerned, for the purposes of preventing
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disturbances or crimes, and for supporting the authority and impartiality of
justice. Furthermore, the freedom of expression may be limited in case of
a potential breach to the rights natural persons and legal entities possess,
e.g. foreseeable damage to the person’s honour or business reputation of an
enterprise if certain information were to be published or otherwise dissemi-
nated. Disclosure of information which has been acquired confidentially is
proscribed by Art. 34 of the Constitution and is further prohibited under
specified legislation, the Law of Ukraine “On protection of personal Data”,
the Law of Ukraine “On Banks and Banking”.

As a country strongly committed to maintaining gender, racial, ethnic and
religious equality within its borders, Ukraine strives to eradicate discrimina-
tion in any shape and form. Thus, Arts. 161 of the Criminal Code expressly
prohibit “hate speech”, that is, “intentional acts aimed at incitement to na-
tional, racial or religious hatred or to humiliate national honor and dignity or
the image of feelings of citizens in connection with their religious beliefs.”
Art. 300 of the Criminal Code provides for punishment for those importing
into, manufacturing, and distributing in Ukraine works (including film and
video products) promoting a “cult of violence and cruelty, racial, national or
religious intolerance and discrimination.”

In addition to the freedom of expression having been granted to the gen-
eral public, Ukraine has also developed a legislative framework providing for
the right to freedom of expression on professional bases for those employed
in the mass-media industry, namely journalists and reporters (prohibition of
persecuting or interfering with the professional activity of journalists when
being engaged into in an appropriate manner), e.g. the Law of Ukraine “On
information”, the Law of Ukraine “On Printed Mass-Media (Press)”. The
aforementioned laws also govern the operation of mass-media in Ukraine.
For instance, they prohibit governmental censorship.

Despite the fact that a relatively developed legislative framework has been
enacted in Ukraine with the objective of ensuring and protecting the freedom
of expression, there is still much room for improvement. Many important
aspects of exercising the right to freedom of expression are still beyond the
Law’s grasp. Any legislative instrument concerned with the freedom to express
one’s views online is yet to be introduced.
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The 2020 World Press Freedom Index, generated by Reporters Without
Borders, has ranked Ukraine 96th (with North Korea, one of the most to-
talitarian and oppressive regimes in the world as of today, ranked 180th)’,
which may be considered a noteworthy achievement compared to 2019,
since Ukraine has managed to advance by four positions (ranked 102nd in
2019)% Even still, as many as 235 cases of violations of freedom of speech
were reported in Ukraine in 2018, among the most affected regions are Kyiv,
Mykolaiv and Dnipro’. The majority of these cases (175) wete reported as
assaults against journalists®.

Currently, rather than underdeveloped or flawed legislative framework, the
biggest challenge Ukraine has yet to overcome in terms of achieving tangible
results in ensuring the right to freedom of expression, is the absence of the
adequate enforcement mechanism and the resulting inability to make use of
the numerous legislative provisions.

' 2019 World Press Freedom Index, Reporters Without Borders, <https://rsf.org/en/
ranking> accessed 10 December 2020

2 2020 Wotld Press Freedom Index, Reporters Without Borders,<https://tsf.
org/en/ranking/2020> accessed 10 December 2020

3 235 Violations of Freedom of Press Were Registered in Ukraine in 2018 — IMI Research, Insti-
tute of Mass Information, <https://imi.org.ua/monitorings/235-porushen-svobody-slova-
zafiksovano-v-ukraini-u-2018-rotsi-doslidzhennia-imi-i28320> accessed 9 December 2020

4 1bd.
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=== Table of legislation

Provision in Ukrainian language

Corresponding translation in
English

Yacruaa 1 crarri 9 Koxcrurymii
Yxpaiam:

Ypaal MDKHAPOAHI AOTOBOPH, 3rOAd
Ha OOOB’AI3KOBICTP AKHX HapaHa Bepxo-
BHOFO Paproro VipaiHm, € 9acTHHOIO Ha-
IIOHAABHOTO 3aKOHOAABCTBA Y KpaiHm.

Part 1 of the Article 9 of the
Constitution of Ukraine:

International treaties that ate in
force, agreed to be binding by the
Verkhovna Rada of Ukraine, are part

of the national legislation of Ukraine.

Yacrunu 1,21 3 crarri 15 Koncrury-
il Ykpainm:

CycriabHe KuTTA B YKpaiHi IPyHTyETDH-
Cfl HA 32CAAAX MOAITUYHOI, EKOHOMIY-
HOI T2 IACOAOTIIHOI GaraTOMaHITHOCTI.
7KoaHa iacoAOTIS HE MOXKE BU3HABATH-
Cfl AEPIKABOIO fIK OOOB A3KOBA.

Llensypa 3abopoHeHa.

Parts 1, 2 and 3 of the Article 15 of
the Constitution of Ukraine:
Social life in Ukraine is based on the
principles of political, economic and
ideological diversity.

No ideology shall be recognised by
the State as mandatory.

Censorship is prohibited.

Yacrunu 1i 3 crarri 34 Koncruryrii
Yxpaiam:

KoHOMY rapasTyeTses IpaBo Ha CBO-
OOAy AYMKI 1 CAOBa, HA BIABHE BHpa-
JKEHHA CBOIX IIOTAAAIB 1 ITEPEKOHAHD.
3AIFiCHEHHA ITUX IIPaB MOXKe OyTH 00-
MEKECHE 3aKOHOM B IHTepecax HaIl-
OHAABHOI ~ OesIleKkn, TepHUTOPiaAbHOL
1iAicHOCTI 200 IPOMAACBKOTO TIOPAAKY
3 METOO 3arODIraHHA 3aBOPYILICHHAM
9H 3AOYHHAM, AAfl OXOPOHH 3A0POB’f
HACEACHHSA, AAA 3aXUCTY peryrarii abo
IIpaB IHITNX AFOACH, AAA 3aITOOITAHHA
posroAoIteHHIO HMOpMarii, oaepika-
HOI KOH(IACHIIIIHO, 200 AAA IATPU-
MaHHS aBTOPUTETY 1 HEYIIePEAKECHOCTI
ITPABOCYAAA.

Parts 1 and 3 of the Article 34 of
the Constitution of Ukraine:
Hveryone is guaranteed the right to
freedom of thought and speech, and
to the free expression of his or her
views and beliefs.

The exercise of these rights may
be restricted by law in the interests
of national security, territorial
indivisibility or public order, with the
purpose of preventing disturbances
or criminal offenses, protecting
the health of the population, the
reputation or rights of other persons,
preventing the publication of
information received confidentially,
or supporting the authority and
impartiality of justice.
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Provision in Ukrainian language

Corresponding translation in
English

Yacruna 1 crarri 109 KpuminassHo-
ro KOAEKCY YKpaiHu:

Aif, BYUmHEHI 3 METOIO HACHABHUIIBKOIL

3MIHH YH IIOBAAECHHA KOHCTUTYIIITHO-

ro AaAy a0O0 3aXOIIACHHS ACPKABHOL

BAAAH, 4 TAKOXK 3MOBA ITPO BUMHCHHA
TAKUX AL, —

KAPAIOTbCA IIO30ABACHHAM BOAI Ha
CTPOK BIA IU'AITH AO ACCATH POKIB 3 KOH-
ickartiero mariaa 260 6e3 TaKoi.

Part 1 of the Article 109 of the
Criminal Code of Ukraine:
Actions aimed at forceful change or
overthrow of the constitutional order
or take-over of government, and also
a conspiracy to commit any such
actions,

shall be punishable by imprisonment
for a term of five to ten years with
forfeiture of property or without it.

Yacruna 1 crarri 110 Kpuminaapso-
I0 KOAEKCY YKpaiHu:

VmucHi All, BumHeHI 3 METOIO 3MiHU
Mex TepuTOpil 200 AEpPAKABHOTO KOpP-
AOHY YKpaiHU Ha IIOPYIICHHA ITOPAAKY,
BcTaHoBAcHOro Komcrurymiecro Vipai-
HI, 2 TAKOK ITYOAIYHI 3aKAMKI 9 PO3-
ITOBCIOAKEHHS MATEPIAALB 13 3aKAMKAMI
AO BUMHEHHS TAKUX All, —

KAPAIOThCA II030ABACHHAM BOAI Ha
CTPOK BIiA TPBOX AO ITATH POKIB 3 KOH-
rickartiero maitaa 260 6e3 TaKoi.

Part 1 of the Article 110 of the
Criminal Code of Ukraine:

Wilful actions committed to change
the territorial boundaries or national
borders of Ukraine
of the order provided for in the
Constitution of Ukraine, and also

in violation

public appeals or distribution of
materials with appeals to commit any
such actions, —

shall be punishable by imprisonment
for a term of three to five years with
forfeiture of property or without it.

Yacruna 1 crarri 111 KpuminassHo-
I0 KOAEKCY YKpaiHu:

AepikaBHa 3pasa, TOOTO AIHHSA, YMHC-
HO BYHHCHE TPOMAASHHHOM YKpaiHn
Ha IIKOAY CYBEPEHITETOBI, TEpPHUTO-
PlaABHII IIAICHOCTI Ta HEAOTOPKAH-
HOCTi, OOOPOHO3AATHOCTI, ACPKABHII,
eKOHOMIYHIN un iH(OpMaIiiHiil 6e3-
reri Ykpaium: mepexia Ha Oik Bopora
B yMOBAX BOEHHOTO CTaHy 200 B ITEPIOA

Part 1 of the Article 111 of the
Criminal Code of Ukraine:

High treason, that is an act wilfully
committed by a citizen of Ukraine
in the detriment of sovereignty,
territorial integrity and inviolability,
defence  capability, and  state,
economic or information secutity
of Ukraine: joining the enemy at the

time of martial law or armed conflict,

70




The Ukrainian report

Provision in Ukrainian language

Corresponding translation in
English

30pOMHOr0 KOHMAIKTY, INIIUTYHCTBO,
HAAQHHA IHO3EMHIH AepiKaBi, 1HO3eM-
Hiff opramisarif ado X IIPEACTABHIKAM
AOITOMOIHU B IIPOBEACHHI IIAPHBHOI Al-
AABHOCTI IIPOTH Y KpaiHm, —

KapacThCA IT030aBACHHAM BOAL Ha CTPOK
BIA ABAHAALIATH AO IUATHAALATH POKIB
3 koHdickariero Maiiaa a6o 6es Takol.

espionage, assistance in subversive
activities against Ukraine provided to
a foreign state, a foreign organization
or their representatives, —

shall be punishable by imprisonment
for a term of twelve to fifteen
years with forfeiture of property or
without it.

Yacruua 1 crarri 114 Kpuminaase-
HOTO KOAEKCY YKpaiHm:

[Tepeaawa abo 36upaHHA 3 METOIO ITe-
peAadi IHO3eMHIHN AepsKaBi, IHO3eMHIIT
opranizanil abo iX IpeACTaBHHKAM Bi-
AOMOCTEH, IO CTAHOBAATD ACPIKABHY
TAEMHUIIIO, AKINO I All BUMHEHI 1HO-
semieM ab0 0co0Or0 Oe3 TPOMaATH-
cTBa, —
KApPafOTbCA ITO30ABACHHAM BOAI  Ha
CTPOK BIA ACCATH AO ITATHAAIIATH POKIB

3 KoHdicKariero Maiiaa 260 6es Takof.

Part 1 of the Article 114 of the
Criminal Code of Ukraine:
Providing information on state
secrets or collecting such information
in order to provide to a foreign
state, a foreign organization or their
representatives, where these actions
are committed by a foreign national
or stateless person, —

shall be punishable by imprisonment
for a term of ten to fifteen years with

forfeiture of property or without it.

Yacruaa 1 crarri 114-1 Kpuwmi-
HAABHOT'O KOAGKCY YKpaiHm:
ITeperxoakaHua 3aKOHHIH AIAABHOC-
11 30porinnx Cua VxpaiHp Ta iHImmx
BIFICBKOBUX (DOPMyBaHb B OCOOAMBHIL
mepioA —

KapaeThCA ITI030aBACHHAM BOAL HA CTPOK
BIA IU'ITH AO BOCBMI POKIB.

Part 1 of the Article 114-1 of the
Criminal Code of Ukraine:

Wilful preclusion of legal activities
of Armed Forces of Ukraine and
other military formations in special
period —

shall be punishable by imprisonment
for a term of five to eight years.

Crarra 132 KpumiHaspHOIo KoAeKCy
Yxpainm:

Posroaomrenus cayx00Boro 0co60r0
AIKYBAABHOTO  3aKAQAY, AOIIOMDKHIIM

IIPAIIBHIKOM, AKHUH CAMOYNHHO 3AO6yB

Article 132 of the Criminal Code
of Ukraine:

Disclosure — by a medical officer, an
auxiliary employee who obtained the
information without authorization, or
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Provision in Ukrainian language

Corresponding translation in
English

indopmariiro, abo MEAHMYHHM IIpariiB-
HUKOM BIAOMOCTEH IIPO IIPOBEACHHS
MCAMYHOTO OTAfIAY OCOOM Ha BHABACH-
HA 3apaKeHHA BIpPycOM iMyHOAEIIHTY
AFOAMHI 9H IHITIOf HeBHAIKOBHOI iH(eK-
HiffHoi XBOpOOH, IO € HEOE3IEIHOIO
AASL KUTTS AFOAMHH, 200 3aXBOPFOBAHHS
HA CHHAPOM HaOyTOro imyHOAedirmry
(CHIA) Ta fioro pesyAbTartis, 10 CTaAH
iM BIAOMI ¥ 3B’A3KY 3 BUKOHAHHAM CAYK-
GoBrx 200 podeciHNX 0OOB A3KIB, —
KapaeTbcAd IITpadpoM  BiA  ITATACCATH
AO CTa HEOIIOAATKOBYBAHHX MiHIMyMiB
AOXOAIB I'POMaAfH 200 IPOMAACBKUMI
poboTaMu Ha CTPOK AO ABOXCOT COPOKa
TOAMH, 200 BHIIPABHUMHI POOOTAMU Ha
CTPOK AO ABOX POKIB, 200 OOMEKECHHAM
BOAI Ha CTPOK AO TPHOX POKIB, 3 IT030aB-
ACHHAM ITpaBa OOIMMATH ITEBHI ITOCAAW
YU 3aMMATHUCH IIEBHOIO AISABHICTIO Ha
CTPOK AO TPBOX POKIB 200 63 TaKoro.

a member of medical profession — of
information on medical examination
for HIV, or any other incurable
contagious
the person’s life, or AIDS and its
results that became known to them

disease dangerous to

in connection with their official or
professional duties, —

shall be punishable by a fine of 50 to
100 tax-free minimum incomes, or
community service for a term up to
240 hours, or correctional labor for
a term up to two years, of restraint
of liberty for a term up to three years,
with or without deprivation of the
right to occupy certain positions or
engage in certain activities for a term
up to three years.

Crarra 145 KpuMiHaABHOIO KOAEKCY
Yxpainm:
VMECHE  PO3TOAOIIEHHS  AIKAPCBHKOL
TACMHHII OCOOOFO, fAKIM BOHA CTaAa
BIAOMA y 3B’f3Ky 3 BHKOHAHHAM IIPO-
decifiHux un cAyKO00BHX ODOB’A3KIB,
AKITIO TaKe AIAHHA CHPUYHUHUAO TKKI
HACAIAKM, —

KAPAEThCA IITPadOM AO ITATACCATH He-
OIIOAATKOBYBAHUX MIHIMyMIB AOXOAIB
IPOMaASH abO IPOMAACBKHMU PODOTA-
MH Ha CTPOK AO ABOXCOT COPOKA TOAH,
200 1030aBACHHAM ITpaBa ODIfimMaTH

Article 145 of the Criminal Code
of Ukraine:

Wilful confidential
medical information by a person to
whom it was available in connection
with his/her professional or official
duties, where such disclosure caused
any grave consequences, —

shall be punishable by a fine up to
50 tax-free minimum incomes, or

disclosure of

community service for a term up to
240 hours, or deprivation of the right
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Provision in Ukrainian language

Corresponding translation in
English

IIEBHI ITOCAAH 9M 3aMMATHCA IIEBHOIO
AIABHICTIO Ha CTPOK AO TPBOX POKIB,
200 BHIIPABHUMH POOOTAMU Ha CTPOK
AO ABOX POKIB.

to occupy certain positions or engage
in certain activities for a term up to
three years, or correctional labour for
a term up to two years.

Yacrunalcrarril59 KpuminassHoro
KOAEKCY YKpaiHm:

Vmuche HOPYILIEHHSA TAEMHHII] TOAOCY-
BAHHA ITIA 9aC IIPOBEACHHA BHOOPIB 200
pedepeHAYMY, 10 BUABHAOCH § PO3TO-
AOIIICHH] 3MICTy BOAEBHUABACHHS IPO-
MAASHIHA, KU B3fB y4acTh y BHOOPAx
200 pedepeHAyMI, —

KapaeTbcs 1Tpad oM BiA CTa AO TPHOX-
COT HEOIIOAATKOBYBAHUX MIHIMyMIB AO-
XOAIB TPOMAAAH 200 BUITPABHUMHI POOO-
TAMI Ha CTPOK AO ABOX POKIB, 200 0OMe-
JKEHHAM BOAI Ha CTPOK AO TPHOX POKIB.

Part 1 of the Article 159 of the
Criminal Code of Ukraine:

Wilful violation of secrecy of voting
during the election or referendum,
which resulted in disclosure of the
will of a citizen who took part in
elections or referendum, —

shall be punishable by a fine of one
hundred to three tax-free minimum
incomes, or correctional labour up to
two years, or restraint of liberty for
up to three years.

Yacruua 1 crarri 161 Kpuminaas-
HOT'0 KOAEKCY YKpaiHu:

VMucHi All, cIpAMOBaHI HA PO3ITAAIO-
BAHHA HAIIOHAABHOI, PacoBoi [m pe-
AITITHOI BOpOKHEY! Ta HEHABHCTI, Ha
IIPHHIKEHHA HAIIOHAABHOI ¥ecTi Ta
riagocti, abo o0pasa mOdYyTTiB IpO-
MAAH Y 3B’A3KY 3 IXHIMH peAiriftHnmm
[IEPEKOHAHHAMM, 4 TAKOXK IIPAME UM
HempsAMe OOMEKEHHA IIpaB abo BCTa-
HOBACHHA IIPAMUX YH HEIPAMUX IIPU-
BiACIB TPOMAAH 3a O3HAKAME PACH,
KOABOPY IIKIPH, ITOAITHYHHUX, PEAirii-
HIX TA IHIIMUX IIEPEKOHAHb, CTaTi, iH-
BAaAIAHOCTI, €THIYHOIO Ta COIIAABHOIO
ITOXOAJKCHHS, MAMHOBOIO CTaHY, MICIIA
ITPOKIBAHHSA, 32 MOBHUMH 200 IHITIIMUI
O3HAKAMU —

Part 1 of the Article 161 of the
Criminal Code of Ukraine:

Wilful
racial or religious enmity and hatred,
humiliation of national honour and
dignity, or the insult of citizens’
feelings in respect to their religious

actions  inciting  national,

convictions, and also any direct or
indirectrestriction of rights, or granting
direct or indirect privileges to citizens
based on race, color of skin, political,
religious and other convictions, sex,
ethnic and social origin, property
status, place of residence, linguistic or
other characteristics, —

shall be punishable by a fine of 200

to 500 tax-free minimum incomes,
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Provision in Ukrainian language

Corresponding translation in
English

KaparoTeca IITpadpoM BIiA ABOXCOT AO
ITATHCOT HEOIIOAATKOBYBAHMX MiHiMy-
MiIB AOXOAIB TPOMAASH 200 OOMEKCHHAM
BOAI Ha CTPOK AO ITAITH POKIB, 3 IT030aB-
ACHHAM ITpaBa OOIFMATH IIEBHI IIOCAAI
Y 3aFMATHCA IIEBHOO AIABHICTIO Ha
CTPOK AO TPBOX POKIB 200 He3 TaKoro.

or restraint of liberty for a term up
to five years, with or without the
deprivation of the right to occupy
certain positions or engage in certain
activities for a term up to three years.

Yacruna 1 crarri 162 Kpuminasn-
HOT'0 KOAEKCY YKpaiHu:

HeszakoHHe TpPOHUKHEHHA AO KHTAA
YM  AO IHIIIOIO BOAOAIHHA ocobu,
HE3aKOHHC ITPOBCACHHS B HHX OTASAY
9H OOINyKy, a4 TaKk CaMO HE3AKOHHE
BHCEACHHSA 9H iHIII Alf, ITIO TOPYIIYIOTH
HEAOTOPKAHHICTD KHUTAA IPOMAASAH, —
KaparoTbCA IITpadpOM BiA ITATACCATU
AO CTa HEOITOAATKOBYBAHIX MiHIMyMiB
AOXOAIB TPOMAaAfH 40O BHIIPABHIMI
poboTaMu Ha CTPOK AO ABOX POKIB, 200
OOMEIKEHHAM BOAlI HA CTPOK AO TPbOX
POKiB.

Part 1 of the Article 162 of the
Criminal Code of Ukraine:
Unlawful entry into residence or
any other property of a person,
or unlawful examination or search
thereof, and also unlawful eviction
or any other actions that violate the
security of a citizen’s residence, —
shall be punishable by a fine of 50 to
100 tax-free minimum incomes, or
correctional labor for a term up to
two years, or restraint of liberty for
a term up to three years.

Yacruua 1 crarri 163 Kpumiznaas-
HOT'O KOAEKCY YKpaiHu:
[TopyiieHHsT TAEMHUIN — AMCTYBAHHS,
TeAaerpadHOl
49y IHIIOI KOPECIOHACHI, IO Iepe-

TeAe(POHHUX  PO3MOB,
AAIOTBCSA 3aco0aMu 3B’A3Ky abo depes
KOMITFOTEp, —

KaparoTbcsA INTPadpOM BIA IUATACCATH
AO CTa HEOIIOAATKOBYBAHHX MIHIMyMiB
AOXOAIB TPOMAAfSH 40O BHIIPABHIIMU
poOoTaMu Ha CTPOK AO ABOX POKIB, 200
OOMEKEHHAM BOAI AO TPBOX POKIB.

Part 1 of the Article 163 of the
Criminal Code of Ukraine:
Violation of privacy of mail,
telephone conversations, telegraph
and other correspondence conveyed
by means of communication or via
computers,

shall be punishable by a fine of 50 to
100 tax-free minimum incomes, or
correctional labor for a term up to
two year, or restraint of liberty for
a term up to three years.
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Provision in Ukrainian language

Corresponding translation in
English

Yacruna 1 crarri 168 Kpuminasn-
HOT'O KOAEKCY YKpaiHu:
Posroaomrenus TAEMHUAIT
YyCHHOBACHHA (JAOUCPIHHSA) BCyIeped
BOAIL yCHHOBUTEAS (YAOUECPUTEAS) —
KapacTbCA mTpadOM AO IUATACCATH He-
OIIOAATKOBYBAHUX MIHIMyMIB AOXOAIB
IPOMaASH 200 IPOMAACBKIMH POOOTA-
MIH Ha CTPOK AO ABOXCOT COPOKA TOAUH,
200 BHIIPABHUMH POOOTAMU HA CTPOK
AO ABOX POKIB.

Part 1 of the Article 168 of the
Criminal Code of Ukraine:
Disclosure of the secrecy of adoption
against the will of an adopter, —

shall be punishable by a fine up to
50 tax-free minimum incomes, or
community service for a term up to
240 hours, or correctional labor for
a term up to two years.

Yacruna 1 crarri 258 Kpuminaasb-
HOTO KOAEKCY YKpaiHu:

TepopucTudaHui aKkT, TOOTO 3aCTOCY-
BaHHA 30pOi, BUMHCHHA BHOYXY, ITA-
ITAAY 9H IHIIHX Alf, fKi CTBOPIOBAAN
HEOE3IIEKY AAfl KITTA 9H 3AOPOB’f ATO-
AMHHI 200 3aIIOAISIHHSA 3HAYHOI MAITHO-
BOI IIIKOAHM 9¥ HACTAHHS IHITIIX TSHKKIX
HACAIAKIB, AKITIO Taki All OyAM BUHHEHI
3 METOIO ITOPYILECHHA TPOMAACHKOI Oes-
IIEKH, 3aAfAKYBAHHA HACEACHHS, IIPO-
BOKarli BOCHHOTO KOH(i)AiKTy, MIKHA-
POAHOIO YCKAaAHEHH#A, 200 3 METOIO
BITAHBY HA IIPUIHATTA PIIIICHb YM BYN-
HEHHA 40O HEBYMHCHHSA AL OpraHamm
ACPKABHOI BAAAW IH OPTaHAMH MicIie-
BOTO CAMOBPAAYBAHHSA, CAYKOOBHMI
ocobaMu ITUX OpTraHiB, 00’€AHAHHAMN
IPOMAASH, FOPHAHYHUMH — OCODAMHU,
MIKHAPDOAHMMH ~ OpraHisarmiamm, ado
IPUBEPHEHHS YBAIM IPOMAACBKOCTI AO
IIEBHUX ITOAITHYHOX, PEAINfHUX dn
IHIITUX ITOTAAAIB BHHHOTO (TEpOpPHCTA),

Part 1 of the Article 258 of the
Criminal Code of Ukraine:

An act of terrorism, that is the use
of weapons, explosions, fire or any
other actions that exposed human
life or health to danger or caused
significant pecuniary damage or
any other

grave consequences,

where such actions sought to
violate public security, intimidate
population, provoke an armed
conflict, or international tension,
or to exert influence on decisions
made or actions taken or not taken
by government agencies or local
government authorities, officials and
officers of such bodies, associations
of citizens, legal entities, or to attract
attention of the public to certain
political, religious or any other
convictions of the culprit (terrorist),
and also a threat to commit any such

acts for the same purposes, —
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Provision in Ukrainian language

Corresponding translation in
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a TAKOXK IIOIPO32a BYMHCHHS 3a3HAuC-
HUX Al 3 TIEIO CAMOIO METOFO —
KAPAFOTBCA ITO30ABACHHAM BOAI Ha
CIPOK BIA IUATH AO AECATH POKIB
3 KoHdickariero Maiiaa 260 6e3 TaKol.

shall be punishable by imprisonment
for a term of five to ten years with
forfeiture of property or without it.

Yacruna 1 crarri 258-2 Kpuminass-
HOTO KOAEKCY YKpaiHu:
BYMHCHHS

ITyOaiumi  3akAmKE A0

aKkry, 2

pOSHOBCI-OA)KCHHH, BHUTOTOBACHHA YN

TEPOPUCTUIHOTO TAKOMK
30epiraHHsA 3 METOIO PO3IIOBCIOAKEHHSA
MATEpPiaAiB 3 TAKIME 3AKAMKAMI —
KaPAIOThCA BUIPABHUMHE POOOTAMU HA
CTPOK AO ABOX POKIB aDO aperirrom Ha
CTPOK AO IIIECTH MicAriB, abo obOme-
KEHHAM BOAL Ha CTPOK AO TPHOX POKIB,
200 11030aBACHHAM BOAI Ha TOH Cammii
crpok 3 koudickariero maiiHa abo 6e3
TaKol.

Part 1 of the Article 258-2 of the
Criminal Code of Ukraine:

Public
a terrorist act, as well as distribution,
manufacture or possession for
distribution of materials with such

incitement to  commit

incitements, —

shall be punishable by correctional
labor for a term up to two years or
imprisonment for a term up to six
months, or restraint of liberty for
a term up to three years or deprivation
of liberty for the same term with
forfeiture of property or without it.

Cratra 295 KpumiHaABHOT0 KOAEKCY
Yxpaiam:

ITyOAidHI 3aKAMKH AO IIOIPOMIB, ITiA-
MHAAIB, 3HUINEHHs MAMHA, 3aXOIACHHs
OYAIBEAD UM CITOPYA, HACHABHHIIBKOTO
BUCCACHHA TIPOMAASH, IO 3aTPOKY-
FOTb TPOMAACBKOMY ITOPAAKY, 2 TaKOMK
PO3IOBCIOAKCHHS, BHIOTOBACHHS YH
30epiraHHA 3 METOIO PO3IOBCIOAKECHHSA
MaTepiaAiB TAKOIo 3MicTy —

KaparoTbCA IITPAOM A0 IUATACCATH
HEOIIOAATKOBYBAHUX MIHIMyMIB AOXO-
AIB IPOMaASIH 20O apeIrToM Ha CTPOK
AO IIECTH MICAIB, 200 OOMEKEHHSIM
BOAI Ha CTPOK AO TPBOX POKIB.

Article 295 of the Criminal Code
of Ukraine:

Public calls to riotous damage, arson,
of  property,
control of buildings or constructions,
forceful eviction of citizens, where

destruction taking

these actions pose a threat to the
public order, and also distributing,
making or storing any material of
such content, —

shall be punishable by a fine up to
50 tax-free minimum incomes, or
arrest for a term up to six months, or
restraint of liberty for a term up to
three years.
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Yacruna 1 crarri 299 Kpuminasn-
HOT'0 KOAEKCY YKpaiHu:

7Kopcroke TOBOAKECHHS 3 TBAPHHAMM,
IO BIAHOCATBECA AO XPEOETHHUX, ¥ TOMY
YHCAl  OE3IPHTYABHIMH TBAPHHAMI,
1[0 BYMHEHE YMHCHO Ta IIPU3BEAO AO
KAAII[TBA 91 3arnOCAl TBAPHHI, A TAKOK
HAIIBKOBYBAHHSA TBAPHH OAHA Ha OAHY
YU IHIIUX TBAPUH, BUMHEHE 3 XyAiram-
CBKHX YN KOPHCAHMBHX MOTHBIB, ITy-
OAIYHI 3AKAMKI AO BYMHEHHSA AlAHD, AKi
MAarOTh O3HAKH JKOPCTOKOTO IIOBOAKEH-
HA 3 TBAPHHAMI, 4 TAKOK IIOIIUPEHHA
MATEPIaAIB 13 3AKAMKAMI AO BUHMHCHHS
TAKUX AL —

KaparoThCA APEIIITOM Ha CTPOK AO IITeC-
TH MICAIIIB 200 OOMEKEHHAM BOAI Ha
CTPOK AO TPBOX POKIB.

Part 1 of the Article 299 of the
Criminal Code of Ukraine:

Abuse of vertebrate animals based
on cruel or hooligan motives, and
also setting such animals against
one another based on hooligan or
mercenary motives, —

shall be punishable by an arrest for
a term up to six months or restraint
of liberty for a term up to three years.

Yacruua 1 crarri 338 Kpuminaasb-
HOT'O KOAEKCY YKpaiHu:

[TyOaiura mapyra mHaA Aep/kaBHEM
[pamropom Vipainm, Aepxasanm 'ep-
60om Vkpaian abo Aeprxasaum ['ivHOM
Vkpainm —

KAPa€eThCA mTPadOM AO ITATACCATH He-
OIIOAATKOBYBAHUX MIHIMyMiB AOXOAIB
rpoMaAsfH abo aperrToM Ha CTPOK AO
IIIECTH MICAITB 200 ITO30aBACHHAM BOAL
Ha CTPOK AO TPHOX POKIB.

Part 1 of the Article 338 of the
Criminal Code of Ukraine:

Public outrage against the National
Flag of Ukraine, the National Coat
of Arms of Ukraine or the National
Anthem of Ukraine, —

shall be punishable by a fine up to
50 tax-free minimum incomes, or
arrest for a term up to six months, or
imprisonment for a term up to three
years.

Yacruua 1 crarri 346 Kpuminaasb-
HOT'O KOAEKCY YKpaiHu:
3AITOALAHHAM

ITorposa  BOMBCTBOM,

IITKOAX  3AOPOB’IO, 3HHILECHHAM 400

Part 1 of the Article 346 of the
Criminal Code of Ukraine:

Threats of murder, impairment of
health, destruction or impairment of
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ITOITKOAKCHHAM MaifHa, a4 TAKOXK BH-
KPaACHHAM 200 T030aBACHHAM BOAI
moao Ilpesmaenra Vkpainm, I'osoBu
Bepxosmoi Pasu Vkpainu, HapoaHOTrO
aerryrata  Yipaiaw, IIpem’ep-minicrpa
Vipainn, usema Kabimery Mimicrpis

Vxpaian, 'ososun um waema Bmrmoi

paau mpaBocyaAd, L'oroBu um dgaena
Buroi kBaaidikarifinol komicii cyAAis
Vkpaian, I'oroBu un cyaal Koncrary-
nittroro Cyay Vpaian abo Bepxosro-
ro Cyay VkpaiHm 9u BHIIHX CIEITaAi-
30BaHUX CYAIB Vkpainu, I'emepaspHOrO
rpokypopa, Aupexropa Harmionaasro-
IO aHTHKOPYHIIHHOrO 010po YKpainm,
Vnosraosaxenoro  Bepxopmoi  Paanm
Vikpainu 3 mpas aroanHn, 'ososu 260
immoro yaeHa Paxymkosoi maaatw, 'o-
aosu HariomaapHoro Gauky Vipainm,
KEPIBHHKA IOAITHYHOI Imaptil Ykpainm,
4 TAKOMK IMOAO iX OAM3BKHX POAMYIB,
BUYHHEHA y 3B’A3KY 3 iX ACpP/KABHOIO Ul
IPOMAACBHKOIO AIAABHICTFO, —

KAPAEThCA OOMEIKECHHAM BOAI Ha CTPOK
AO IUATH POKIB 200 I1030aBACHHAM BOAI
HA TOM CAMHIH CTPOK.

property, kidnapping or confinement
made in respect of the President
of Ukraine, the Chairman of the
Verkhovna Rada (Patliament) of
Ukraine, a National Deputy (Member
of Parliament) of Ukraine, the Prime
Minister of Ukraine, a member of
Cabinet of Ministers of Ukraine,
the Chairman or a member of the
Supreme Council of Justice, the
the
Supreme Qualification Commission
of judges of Ukraine, the Chairman
or a judge of the Constitutional
Court of Ukraine or the Supreme
Court of Ukraine or High Specialized
Courts of Ukraine, the Procurator
General of Ukraine, the Chairman of
the National Anti-Corruption Bureau
of Ukraine, the Human Rights
Commissioner of the Verkhovna
Rada of Ukraine, the Head of the
Accounting Chamber, the Chairman
of the National Bank of Ukraine, or
aleader of a political party, committed

Chaitman or a member of

in relation to their government or
public activity, —

shall be punishable by restraint of
liberty for a term up to five years, or
imprisonment for the same term.

Yacruua 1 crarri 350 Kpuminaasb-
HOTO KOAEKCY YKpaiHm:
3AIOAIAHHAM

ITorposza  BOHBCTBOM,

TAKKAX TIAECHUX yLHKOA)KCHI) a60 3HU-

Part 1 of the Article 350 of the
Criminal Code of Ukraine:

Threats of murder, grave bodily
injury or destruction or impairment
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IIIEHHAM YU ITOITKOAKEHHAM MaiiHa 3a-
TAABHOHEOE3IIETHNM CHOCODOM IIOAO
cAyxKO0BOT 0cobn un i GAM3BKHX 2060
IIOAO TPOMAASHHHA, AKHII BHKOHYE
IPOMAACBKII  OOOB’A30K, 3aCTOCOBA-
HA 3 METOIO IIPHIIMHEHHA AIIABHOCTI
CAYKOOBOI OCODH 9H  IPOMAAAHIHA,
AKHI BUKOHYE IPOMAACHKUIT OOOB 30K,
260 3miHm i xapakrepy B iHTepecax
TOTO, XTO IIOTPOKYE, —

KAPAETHCA APEIIITOM HA CTPOK AO IIIeC-
™M MicariB 200 OoOMeKeHHAM BOAI Ha
CTPOK AO TPBOX POKIB, a00 T030aBACH-
HAM BOAI HA CTPOK AO ABOX POKIB.

of property by a generally dangerous
method, made in respect of an official
or his close relatives or a citizen who
petforms his/her public duty, where
these acts are committed to preclude
the activities of the official or the
citizen who petforms his/her public
duty, or to change their nature in the
interests of the persons who makes
such threats, —

shall be punishable with arrest for
a term up to six months, or restraint
of liberty for a term up to three years,
or imprisonment for a term up to two
years.

Crarra 436 KpumiHaABHOI0 KOAEKCY
Yxpaianm:

[TyOAiuHi 3aKANKH AO arpecHuBHOI BifTHI
200 A0 PO3B’AI3yBAHHA BOECHHOIO KOH-
dAIKTY, a TAKOXK BHTOTOBACHHSA MaTepi-
AAIB 13 3AKAMKAME AO BYMHEHHA TAKHIX
Al 3 METOIO IX PO3ITOBCIOAKECHHA 200
PO3IOBCIOAKEHHS TAKUX MaTepiaAiB —
KapaIOThCA BUIIPABHUMHE pOOOTAMU HA
CTPOK AO ABOX POKIB 20O aperirrom Ha
CTPOK AO IIECTH MicAIiB, abo 10o30aB-
AEHHSAM BOAl Ha CTPOK AO TPbOX POKIB.

Article 436 of the Criminal Code
of Ukraine:

Public calls to an aggressive war or
an armed conflict, and also making
of materials with calls to any such
actions for distribution purposes or
distribution of such materials, —

shall be punishable by correctional
labour for a term up to two years, or
arrest for a term up to six months, or
imprisonment for a term up to three
years.

Yacruna 1 crarri 436—1 Kpuminaas-
HOTO KOAEKCY YKpaiHmu:

BuroroBAeHHS, IIOIIMPEHHSA, 4 TAKOXK
HyOAIYHE BHKOPHCTAHHA CHMBOAIKI
KOMYHICTHYHOIO, HAITIOHAA-COIUAAIC-

THYIHOTO (HAIIMCTCHKOTO) TOTAAITAPHUX

Article 1 of the Article 436—1 of the
Criminal Code of Ukraine:

Production, distribution and public
use of symbolism of communist,
national-socialist (Nazi) totalitarian

regimes including as a souvenir
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PEIKHMIB, Y TOMY YHCAL § BHTASAAL CyBe-
HIpHOI TPOAYKILi, ITyOAldYHE BHKOHAH-
u rivais CPCP, VPCP (VCPP), inrmux
COFO3HHX Ta aBTOHOMHHX PAASHCHKIX
pecryOAik abo ix dpparMeHTiB Ha BCiil
TepurTopil YKpaiHu, KpiM BHITAAKIB, I1e-
peADaYeHNX YaCTHHAMI APYTOIO 1 Tpe-
TpOIO crTarti 4 3axomy Vkpainm “TIpo
3aCYAKCHHS KOMYHICTHYHOIO Ta HAIU-
OHAA-COIIAAICTHYHOTO (HAITUCTCHKOTO)
TOTAAITAPHIX PEKUMIB B VKpaiHi Ta 32-
GOPOHY IPOITATAHAH X CUMBOAIKK, —

KapaecTbCsad OOMEMKEHHAM BOAL HA CTPOK
AO ITSITH POKIB 200 IT030aBACHHAM BOAI
Ha TOM CaMuil CTPOK, 3 KOHICKALEO
MaiiHa 200 Oe3 Takol.

production,  public  performance
of USSR, UktSSR,

other union or autonomous soviet

of anthems

republics or their fragments on the
whole territory of Ukraine except
cases, provided by parts 2 and 3 of
the Article 4 of the Law of Ukraine
“On condemnation of communist
(Nazi)

totalitarian regimes in Ukraine and

and  national-socialistic
prohibition of propaganda of their
symbolism”, —

shall be punishable by restraint of
liberty for a term up to five years or
imprisonment for the same term, with
forfeiture of property or without it.

Yacruua 1 crarri 442 Kpuminaasb-
HOTI'O KOAEKCY YKpaiHu:

I'esormA, TOOTO AIAHHA, YMECHO BYH-
HEHE 3 METOIO ITOBHOIO 260 9aCTKOBO-
IO 3HHIIEHHS OYAb-SIKOI HAITIOHAABHOI,
€THIYHOI, pacOBOI YU peAlriiHoi rpymu
IIASIXOM  ITO30ABACHHS KUTTS YACHIB
TAaKOI I'PYIIH UM 3AIOAITHHA IM TAKKIX
TIACCHHX YIIIKOAKEHD, CTBOPEHHA AASA
IPYIIN JKUTTEBUX YMOB, PO3PAXOBAHMX
HA IIOBHE YU JACTKOBe ii disudne 3HH-
IIIEHHA, CKOPOYECHHA AITOHAPOAKCHHS
YU 3a1100iraHHA HOMY B Takii rpyIr abo
IITAAXOM HACHABHHIIBKOI ITepeAadi Al-
TeH 3 OAHIET IPyIIH B iHIITY, —
KapaeThCA IT030aBAEHHAM BOAI HA CTPOK
BIA ACCATH AO ITATHAALATH POKIB 20O
AOBIYHIM TO30ABAEHHIM BOAL

Part 1 of the Article 442 of the
Criminal Code of Ukraine:
that is a

committed act for the purpose of

Genocide, wilfully
total or partial destruction of any
national, ethnic, racial, or religious
group by extermination of members
of any such group or inflicting grave
bodily injuries on them, creation
of life conditions aimed at total or
partial physical destruction of the
group, decrease or prevention of
childbearing in the group, or forceful
transferring of children from one
group to another, —

shall be punishable by imprisonment
for a term of ten to fifteen years, or
life imprisonment.
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Yacruaa 1 crarri 94 IlusiabHOrO
KOAEKCY YKpaiHm:

FOpuamana ocoba mae mpaBo Ha He-
AOTOPKAHHICTD 1i AIAOBOI pemryrartii, Ha
TAEMHHITIO KOPECIIOHACHIIT, Ha iH]OP-
MAIIFO Ta 1HIO OCOOMCTI HEMAWHOBL
IpaBa, AKI MOKYTb 1 HaAEKATH.
HEMAHOBI

Ocobucri rpasa

IOPHAUYHOI ~ OCOOH  3aXHINAIOTHCA

BIAITOBIAHO AO raasu 3 1poro Koaexcy.

Part 1 of the Article 94 of the Civil
Code of Ukraine:

Legal entity shall have a right to its
business standing immunity, a secrecy
of correspondence, information and
other personal non-property rights it
may own.
Personal non-property rights of
a legal entity shall be protected
according to Chapter 3 of this Code.

Yacrunaa 1 crarri 302 LlusiabBOro
KOAEKCY YKpaiHm:

Pisuana ocoba Mae IPaBo BIABHO 30H-
parm, 30epiraT, BHKOPHCTOBYBATH
1 mommuproBaTy iHQOpPMAIIiTo.
30upanHs, 30epiraHHsA, BUKOPUCTAHH
1 mormpenns iHdopMmariii mpo ocodc-
Te kuTTA PismaHOl ocobu Oe3 i 3roan
HE AOIYCKAIOTHCSH, KPIM BHIIAAKIB, BH-
3HAYCHIX 3aKOHOM, 1 AHIIIE B iHTEpecax
HAIIOHAABHO! OE3IIeKN, EKOHOMIIHOIO

AOOPOOYTY Ta ITpaB AFOANHI.

Part 1 of the Article 302 of the
Civil Code of Ukraine:
A natural person shall be entitled
to freely collect, store, use and
disseminate information.
Collecting, and

stor: age, use

dissemination of information on
private life of a natural person without
his/her consent shall be inadmissible,
except for the cases established by
the law and only to the benefit of the
national security, economic welfare

and human rights.

Yacruaa 2 crarri 212-2 Koaekcy
Yxpainu 1po aAMiHiCTpaTHBHI IIpa-
BOIIOPYIIIEHH:

3acekpeuyBanHA iHOpPMALLi:

IIPO CTAH AOBKIAAf, ITPO AKICTH Xapdo-
BUX IIPOAYKTIB 1 IIPEAMETIB OOy TY;
npo apapii, xatacrpocu, HebOesredHi
IIPUPOAHI ABHUIIA Ta 1HIT HAA3BIYAIHI
ITOAIl, AiKi cTaAmca 200 MOKYTb CTATHCH
Ta 3aTPOXKYIOTH OE3IIEITl IPOMAATH;

Part 2 of the Article 212-2 of The
Code of Ukraine on Administrative
Offences:

Classification of information about
the environment, the quality of food
and household items; about accidents,
catastrophes,  dangerous  natural
phenomena and other emergencies
that have occurred or may occur and

threaten the safety of citizens; on the
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PO CTaH 3AOPOB’ HACEACHHS, HOroO
)KI/ITT€BI/II‘/‘I piBCHL, BKAIOYArO4UYM" Xapqy—
BAHHSA, OAAL, JKHTAO, MCAIYIHE OOCAY-
TOBYBAHHS T4 COLIAABHE 3a0€3IICUCHH,
4 TAKOK IIPO COIiaAbHO-Aemorpadpivai
ITOKA3HUKH, CTaH IIPABOIIOPAAKY, OCBi-
TH Ta Kyl\bTypI/I HaCCACHHﬂ;

1Ipo (paKTH IOPYINEHb IIPaB i CBOOOA
ATOAHHH 1 POMAASHITHA,

PO HE3aKOHHI All OpramiB AepiKaBHOL

BAGAM, OPraHiB MiCIIEBOIO CAMOBPSAY-
BAHHJ Ta iX ITOCAAOBHX OCiO;

immrof imdopmariii, fiKka BIAIIOBIAHO AO
32KOHIB Ta MDKHAPOAHHX AOTOBOPIB,
3roaa Ha OOOB’A3KOBICTD AKX HAAAHA
Bepxosroro Pasoro Vkpainu, He moixe
OyTH 3aceKkpedcHa; OE3IACTABHE 3ace-
KpeuyBaHHsA 1H(OpMArIii

state of health of the population,
its standard of living, including
food,
care and social security, as well as
indicators,
law and order, education and culture

clothing, housing, medical

on socio-demographic

of the population; about the facts
of violations of human and civil
rights and freedoms; about illegal
actions of state authorities, local
self-government bodies and their
officials; other information, which
in accordance with the laws and
international agreements, the binding
consent of which was given by the
Verkhovna Rada of Ukraine, cannot
be classified; unjustified classification
of information.

Yacruna 1 crarri 1 3akony Ykpainu
«IIpo aoctym A0 1myGaiuHOl iH(OP-
Mariin:

ITy6aiuna imcopmariis — 1€ Bipo-
OparkeHa Ta 3aAOKYMECHTOBAHA OYAB-
AKIMHI 32CO00AMHI T2 Ha OYAb-AKHX HO-
cisx iHdopmars, 1o Oyaa oTpuMaHa
a00 CTBOpEHA B IIpPOIeCi BUKOHAHHA
CcyO’€KTAMH ~ BAQAHHX  ITOBHOBAJKCHB
cBOfX OOOB’AI3KIB, ITepeADAYCHUX YHH-
HUM 3aKOHOAABCTBOM, a00 fKa 3HAXO-
AHUTBCA Y BOAOAIHHI CyO’€KTIB BAAAHUX
ITOBHOBQKEHD, IHINUX PO3IOPAAHUKIB
rybaigHOl i OpMarl, BH3HAUCHMX
IIIM 3aKOHOM.

Part 1 of the Article 1 of the Law
of Ukraine: «On Access to Public
Information»:

Public
information that

information  shall mean
is reflected and
documented by any means and
information medium and which was
received or created in the process of
performance by subjects of public
authority of their duties envisaged in
the legislation in force or which is in
possession of the subjects of public
authority, other administrators of
public information determined by

this Law.
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Yacruna 3 crarri 1 3akony Ykpai-
Hu «IIpo aAocrym Ao myGaiunoi
indopmarrii»:

ITpaso ma AocTym A0 1yOAiTHO] iHOP-
Marii rapaHTy€eThbCs:

1) oGoB’a3kOM PO3ITOPAAHHKIB iHGOP-
Marili HAaAaBATH Ta OIPHAFOAHFOBATH
in)opMaL[ifo, KpiM BHITAAKIB, HepeA6a—
YEHHUX 32KOHOM;

2) BH3HAYEHHAM PO3IOPAAHUKOM iH-
dopmarii crreriaAbHIX  CTPYKTYPHHX
mAPO3BAIAIB 200 1mocaroBuX OCIO, sKi
OPraHi30OBYIOTH y BCTAHOBACHOMY ITO-
PAAKY AOCTYII AO ny6/\quo'1' in)oplvla—
Iif, TKOXO BIH BOAOAIE;

3) MAKCHIMAABHUM CIIPOIICHHAM IIPO-
IIEAYPH ITOAAHHSA 3AITUTY Ta OTPUMAHHS
i opMmariii;

4) AOCTYIIOM AO 3aCIAAHB KOACTIAABHUX
CyO’€KTIB BAAAHIX ITOBHOBAKCHbB, KPIM
BUITAAKIB, IIEPEADAYEHUX 32KOHOAAB-
CTBOM;

5)  3AllicHeHHAM
I'POMAACBKOIO Ta ACP/KABHOIO KOHTP-
OAO 32 AOTPHMAHHAM ITPaB Ha AOCTYII

ITapAAaMEHTCBKOTIO,

AO TIyOATaHOT iH(OpMAIIiT;

6) IOPHAHYHOIO BIAIIOBIAAABHICTIO 32
ITOPYIIICHHA 3aKOHOAABCTBA IIPO  AO-
CTyII AO TIyOAiuHOI iHdop™martii.

Part 3 of the Article 1 of the Law
of Ukraine «On Access to Public
Information»:

The right of access to public
information shall be guaranteed by:
1) duty of information administrators
to provide and publish information,
except for instances envisaged by the
law;

2) designation by the information
administrator of special structural
units or officials, who organize
access to public information in
its  possession the
established procedure;

3) maximal simplification of the
procedure for submitting requests
and obtaining information;

4) access to meetings of collective
subjects of public authority, except
for instances envisaged by legislation;
5) exercise of patliamentary, public
and state control over observance of
rights of access to public information;
6) legal liability for violation of
legislation on public
information.

according to

access to

Yacruna 5 crarri 1 3akony Ykpainu
«IIpo aBTOpCBKE IIPaBO i CymidkHi
npasa»:

Beb-caiiT — cyKymHICTD AAHIX, EACKTPO-
wHOI (mdppoBsoi) iHMOpMArii, iHIIIX
00’ekTiB aBTOPCHKOIO Ipasa i (abo)

Part 5 of the Article 1 of the Law
of Ukraine: «On Copyright and
Related Rights»:

website — a set of data, electronic
(digital) information, other objects of
copyright and (or) related rights, etc.
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CYMUDKHHX IIpaB TOINO, IIOB’A3AHHUX
MK CODOIO 1 CTPYKTYPOBAHHX Y MEK-
ax appecn Beb-caifry i (a00) 0OAIKOBO-
IO 3AIHCYy BAACHHKA LIbOIO BeO-CaiiTy,
AOCTYII AO SIKHX 3AIHCHIOETBCA dYepes
aapecy mepexi Imrepmer, mo wmomke
CKAAAATHCA 3 AOMEHHOIO IMEHi, 3aIT1CiB
PO KaTaAOrH a00 BUKAUKH i (a00) wrrc-
A0BOI aapecH 3a IHTEpHET-ITPOTOKOAOM

, related to each other and structured
within the address of the website and
(or) the account of the owner of this
website. a site accessed through an
Internet address, which may consist
of a domain name, directory or call
recotds, and (or) a numeric Internet
Protocol address

Yacruan 2 i 3 crarri 1 3axony
Yxpaiuu «IIpo irndopmarriro»:
3axwucr iH(oOpMarii — cykyrHicTp mpa-
BOBHX, AAMIHICTPATHBHHX, OpraHisa-
IMMHAX, TEXHIYHAX T4 [HIITUX 33aXOAIB,
IO 3a0€3I1eYyIOTh 30epeKeH s, IiAic-
HicTh iH(OpMALI] Ta HAACKHIN HOPA-
AOK AOCTYIIy AO HEI;

Indopmanis — Gyap-siki Bisomocti Ta/
200 AaHi, AKI MOXYTb OyTu 30eperKeHi
Ha MaTepiaAbHHX HociAX abo BiAOOpa-
JKEHI B €ACKTPOHHOMY BHTAAAL

Parts 2 and 3 of the Article 1
of the Law of Ukraine «On
Information»:

Protection of information — a set of
legal, administrative, organizational,
technical and other activities to ensure
storage and integrity of information
and a proper access to it;
Information — any info and/or data
that may be stored on material media
or retrieved in electronic format;

Yacruna 1 crarri 21 3akony Ykpainu
«IIpo indopmarriron:

Indopmariiero 3 oOMeKREHIM AOCTYIIOM
€ koH(MIACHIIHA, TAEMHA Ta CAVKOOBA
irdopmariis.

Part 1 of the Article 21 of the Law
of Ukraine «On Information»:

Information with limited access is
confidential,
information.

secret and business

Yacruau 1 i 2 crarri 22 3akony
Yxpainu «IIpo indopmarriro»:
Macopa indopmariis — indopmariis,
1110 IOIITHPIOETHCA 3 METOIO 1 AOBEACH-
HA AO HEOOMEKEHOTO KOAQ OCIO.
3acobu macosoi iHdopmariii — 3acobu,
IIPU3HAYCH] AAA IYOAIYHOrO ITOIIH-
PEeHHA APYKOBaHOI 200 ayAlOBi3yaAbHOL
i opmariii.

Parts 1 and 2 of the Article 22
of the Law of Ukraine «On
Information»:

Media —info disseminated to outreach
unlimited number of persons.

Media means — means to public
disseminate printed and audiovisual
info.
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Yacruaa 2 crarri 24 3akony
Yxpainu «IIpo indopmarriror»:

3200pOHAIOTECA BTPYYaHHA y IIPO-
deciitay KYPHAAICTIB,
KOHTPOAD 32 3MICTOM ITOITHPIOBAHOT
indopmarii, 30kpema 3 METOFO ITOIITH-

PEHHA YN HEIOIIMPEHHSA IEeBHOI iH-

AIIABHICTD

dopmariii, 3aMOBUyBaHHA CYCIIIABHO
HeobxiAHOT iH(OpMAI], HAKAAACHHS
3a00pOHN HAa BUCBITACHHS OKPEMHX
TeM, ITOKa3 OKpeMHX Oci0d abo moru-
penns indopmarii mpo HEX, 3260po-
HHU KPUTHKYBATH CYO €KTH BAAAHHIX
IIOBHOBAKEHb, KPIM BHITAAKIB, BCTa-
HOBACHHX 3aKOHOM, AOTOBOPOM MizK
3aCHOBHHKOM (BAACHHKOM) 1 TPyAO-
BUM KOACKTHBOM, PCAAKIIIHUM CTa-
TYTOM.

Part 2 of the Article 24 of the Law
of Ukraine «On Information»:
Meddling with professional

activities of  journalists, control
of info content is prohibited,
specifically to disseminate or not
to specific info, hushing of socially
needed info, embargoing some
themes, lime lighting some persons
or disseminating info about them;
prohibition to criticize

authorities, except the cases set by
law, labour agreement between owner
and collective, editorial charter.

Yacruau 1-7 crarri 25 3axony
Yxpainu «IIpo indopmarriror»:

Ilin wac BukoHaHHA npOdeciitHuxX
ODOB’A3KIB KYPHAAICT Ma€ IIPaBO 3AIH-
CHIOBATH IIHCBMOBI, ayAlo- Ta Biaeo3a-
IICH 13 3aCTOCYBAHHAM HEOOXIAHIX
TEXHIYHUX 32CO0IB, 32 BUHATKOM BH-
ITAAKIB, TIEPCADAYCHIX 3aKOHOM.
Kypraaict Mae mpaBo Oe3reperKoA-
HO BIABIAYBATH IIPUMIIICHHA CyO €KTiB
BAGAHUX IIOBHOBAKEHb, BIAKpHTI 3a-
XOAH, fAKI HUMH IIPOBOAATBCA, Ta OyTH
0COOMCTO MPUIHATHM Y PO3YMHI CTPO-
KI X IIOCAAOBHUMH 1 CAYKOOBHMH OCO-
OaMu, KpiM BHIIAAKIB, BU3HAYCHUX 3a-
KOHOAQBCTBOM.

Parts 1-7 of the Article 25 of the
Law of Ukraine «On Information»:
When  performing  his  duties,
a journalist may take notes, record,
video-record using technical means,
except the cases set by law.

A journalist may uninhibitedly enter
the premises occupied by authorities,
open events they host, and be invited
to confer by incumbents within
reasonable term, except the cases set
by law.

A journalist has a right not to disclose
an info source or the info that might
lead to source disclosure, except the
cases when he is bound to by the
court decision or under law.
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Provision in Ukrainian language

Corresponding translation in
English

ZKypHaaicT Mae IIpaBo He PO3KpPHBATH
Axepeno irdopmariii a6o irdopmariiro,
AKA AO3BOASIE BCTAHOBUTH AKEpEAd iH-
dopmarii, kpiM BHITAAKIB, KOAH HOTO
3000B’A3aHO AO IIBOTO PIIICHHAM CYAY
HA OCHOBI 3aKOHY.

[Ticas mpeA’IBACHHSA AOKYMEHTA, IO 3a-
cBiAgye HOro rmpodeciiiHy HAACKHICTB,
IIpariBHIK 3ac00y MacoBoi iHdopmariil
Ma€ TpaBo 30muparu iHdopmariio B pa-
HOHAX CTHXIFHOIO AHMXa, KaTacTpod,
y MiCIIAX aBapiii, MACOBHX OC3IIOPAAKIB,
BOEHHUX Alll, KpIM BHITaAKIB, ITepeAda-
YEHUX 32KOHOM.

KypHaaicT Mae IpaBo ITOIIHMPIOBATH
IMATOTOBACHI HEM Matepiaan (poHO-
IpaMu, BIACO3AITHCH, ITHCBMOBI TEKCTH
TOINIO) 32 BAACHHM ITAITICOM (aBTOP-
cTBOM) 200 IiA YMOBHIM iM’fiM (TICEB-
AOHIMOM).

Kypraaict 3acody macosoi irdop-
Marii Mae IpaBO BIAMOBHTHCH BIiA aB-
TOopcTBa (IAIKCY) HA MaTepiaA, AKIIO
HOro 3MICT MiCAA PEAAKIIIHOI ITpaBKy
(peAaryBaHHA) CyIepednTh HOTrO Iepe-
KOHAaHHIM.

ITpaBa Ta 0OOB’A3KH KypHaAicTa, ITpa-
niBHEKA 32c00y MacoBoi iHgopmariii,
BU3HAYCHI MM 3aKOHOM, ITOIIHPIO-
IOTbCA Ha 3aPYOLKHHX IKYPHAAICTIB,
[IpaIiBHUKIB  3apyOLKHHX  3aco0iB
mMacoBoi iHdopmariil, fAKi ITPAIFOIOTH
B YKpaimi.

After having produced a professional
ID document, a media man may
gather info at sites of calamity,
disaster, accidents, public disorder,
military engagements, except the
cases set by law.

A journalist may disseminate his
materials (audio-, video, notes, etc.)
sighed (authorship) or
signed.

A journalist
authorship (signature) to the material
if its redacted content counters his
beliefs.
The rights

journalist, media man, set by this law,

penname
may refuse his
and obligations of
shall be valid for foreign journalists,

foreignh media staff who work in
Ukraine.
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Provision in Ukrainian language

Corresponding translation in
English

Yacrunu 11 2 crarri 2 3akony Ykpa-
inu «IIpo ApykoBaHi 3aco6u maco-
Boi iH(gopmartii (frpecy) B YkpaiHi»:
CBoOoAa CAOBA 1 BiAbHE BHPAKCHHA
y ApykoBaHiil popmi CBOIX ITOrAfAAIB
i mepekoHaHp rapaHtyroThca KoH-
CTHTYLIEI0 YKpaiHH 1 BIAIIOBIAHO AO
BOrO 3aKOHY O3HAYAIOTH IIPABO KOK-
HOIO BIABHO 1 HE3aA€KHO IIYKATH,
OACPIKYBATH,
BUKOPHUCTOBYBATH T4

dikcysarn, 30epirarm,
IO PIOBATH
OyAB-AKY IHPOPMAIIIFO 32 AOITOMOIOIO
APYKOBaHHX 3ac0DiB MacoBoi iHdop-
Mariif, KpiM BHITAAKIB, BUSHAYCHIX 32-

KOHOM, KOAH OOMeEKEHHS IbOro IIpaBa

HEOOXIAHO B IHTEpecax HariOHAABHOL

Oes3IleKH, TepUTOPIaABHOI IiAlCHOCTI
200 IPOMAACHKOTO ITOPAAKY 3 METOIO
3aIO0IraHHA 3aBOPYIICHHAM YU 3A0-
YHHAM, AASl OXOPOHH 3AOPOB’Sl Ha-
CCACHHS, AAA 3aXHCTy pemyramii abo
ITpaB IHIIHUX AFOACH, AAA 3AITOOIraHHA
posroAoieHHIO iHdoOpMarii, oaepxKa-
HOI KOH(IAEHINIHHO, 200 AAA IATPH-
MaHHS aBTOPHUTETY 1 HEYIEPEAKEHOCTI
ITPABOCYAAM.

Apykosani 3acobu macosoi iHdopmartii

€ BiAbHIMI. 3200POHAETHCA CTBOPEHHSA
Ta (pIHAHCYBAHHA ACPIKABHUX OPIAHIB,
YCTAHOB, OpPTraHi3aIfiii abo ITOCaA AAA
LIEH3YPH MacoBOi iHdopMmartii.

Parts 1 and 2 of the Article 2 of
the Law of Ukraine: «On Printed
Mass Media (Press) in Ukraine»:

Freedom of speech and free
expression of his or her views
and beliefs in a printed form is
the

of Ukraine and according to this

guaranteed by Constitution
Law it implies that everyone is
entitled to be free and independent
when  searching for, receiving,
recording, using and disseminating
any information through printed
media unless otherwise envisaged
by the low, when restriction of such
right is required to ensure national
security and territorial integrity or
public order and in order to prevent
disturbances or criminal offenses,
to ensure public medical care, to
protect reputation or rights of
other people, to prevent disclosure
of information which was received
confidentially or to support the
authority and detachment of justice
Print media shall be free. Establishing
and funding authorities, institutions,
organizations or positions to censor
information in mass media shall be

prohibited.
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Corresponding translation in
English

Yacruna 12 ITocramosu Ilaenymy
Bepxosuoro Cyay VYxpaiau «IIpo
CYAOBY IPAaKTHKy Y CIpaBax IIpoO
3axXUCT TIAHOCTI Ta decri ¢ismanHoOl
ocobu, a TaKkoXK AiAOBOiI pemyrartii
¢i3uaHOI Ta FOPUAUTIHOL 0COOM»:
Haaexnnm BiAIoBiAadem y pasi 1mo-
IMIPEHHA OCHOPIOBaHOI iHdopMarii B
mepexi InTepHeT € aBTOp BIAIIOBIAHOTO
indopmariiiinoro

MaTepiaAy Ta BAACHHUK BeO-caiita, OCO-
OM AKMX ITO3UBAY [TOBUHEH yCTaHOBI/ITI/I

T4 323HAYMTH B [IO30BHIIl 3a5BI.

Part 12 of the Decision of the
Plenum of the Supreme Court of
Ukraine ‘On judicial practice in
cases concerning the protection
of the honour and dignity of
a natural person as well as the
business reputation of a natural
and legal person’:

The appropriate respondent in the
case of spreading the contested
information via the Internet is the
author of the relevant publication
and the owner of the website whose
identities the claimant must establish
and stipulate in the statement of
claim.
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Introduction

Freedom of expression in Poland is one of the fundamental human rights
and has a unique relationship with the notion of democracy. The protection
of freedom of expression is guaranteed by many polish and international
legislative acts. However, to be a firm foundation of the freedom of society,
it must be respected by the State, which should draw a clear line between
freedom of expression and inflicting harm to another human being,

1. How is the freedom of expression regulated
in your national legislation?

The fight for freedom of expression is an ever ongoing issue in demo-
cratic Poland.

Poland, being a post-communist country, has suffered a great deal of
hardship due to widespread censorship. The development of laws concern-
ing freedom of expression and freedom of speech was strongly impeded
by censorship imposed by the government from 1945 until 1989. Glowny
Urzad Kontroli Prasy, Publikacji i Widowisk (The Main Office of Control
of Press, Publications and Shows, hereinafter referred to as GUKPPIW) not
only destroyed books, but also prohibited publications and black-listed writers.
The public did not have access to any data, not even i.a. statistical data about
coffee drinking in Poland'. As pointed out by M. Kledzik, the amendment
of Press Law in June 1989 was the beginning of change happening inside the
press market. Only after the liquidation of GUKPPiW and the abolishment
of communism, as well as censorship laws in 1990, could the freedom of
expression be truly exercised by the people. New laws granted permission for
every citizen to start their own newspaper, which resulted in a few thousands
of new newspapers and press companies being registered in 1990%, making
it even clearer that freedom of expression is a basic human right desired and
deserved by every citizen.

" Rutecki, Kamil. «O cenzurze w PRL-u» (PDF). Warmirisko — Mazurska Bibliotcka
Pedagogiczna w Elblagu. p. 7. Archived from the original (PDF) on 2014-08-08.
? M. Kledzik, Cenzura..., op. cit., s. 184.
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When speaking about how freedom of expression is regulated in Poland,
it needs to be understood that those regulations can be discussed on two
levels — firstly, on a national level and secondly, on an international level, as
Poland is a signee of many international treaties, as well as a member of the
European Union.

1.1. National Legislation
1.1.1. The Constitution

Firstly, the freedom of expression and freedom of speech is regulated
by The Constitution of the Republic of Poland, more specifically by articles
14, 25, 49, 53, 54 and 73.

Article 14 constitutes the freedom of press, mass media and any other
means of mass communication. Article 25 grants religious freedom, as well
as the freedom to express any philosophical beliefs; it also establishes the
separation of state and church. Article 49 grants the freedom of privacy and
communication. Article 53 grants the freedom of conscience and religion
to everyone; it states that parents have the right to raise their children ac-
cording to their own convictions and provides that everyone has the right
to publicly express their religion. Article 54 grants everyone the freedom to
express their opinions and to acquire and disseminate information, at the
same time prohibiting preventive censorship of the means of social com-
munication and licensing of the press. Article 73 provides the protection of
artistic creation and scientific research freedom as well as the dissemination
of the products of that work. It also grants the freedom to teach and enjoy
the products of culture' .

Freedom of expression, according to the aforementioned articles, can be
restricted by statute in only a few instances, those instances being: a threat
to national security or public order; protection of the natural environment,
protection of public health or public morals and protection of the right of
others, however, limitations must not violate the essence of the freedoms
and rights.

' The Constitution of the Republic of Poland of 2nd April, 1997, published in Dziennik
Ustaw No. 78 item 483
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That being said, sometimes what can be deemed a threat to public order or
morals can be highly debatable. There are laws restricting freedom of expres-
sion which can be interpreted liberally and past convictions have proven that.
While being regulated by the Constitution, freedom of speech and its criminal
components, such as the thin line between free speech and hate speech or
insulting one’s religious beliefs is still a concept left to be interpreted however
one wants. Specifically, there is a troubling dissonance between freedom of
expression and the aim to protect religious feelings. Two high-profile cases
dealing with this have notably captured the attention of the public. Those two
cases, discussed together, show that laws regarding freedom of expression in
Poland can sometimes be understood in a contradictory way.

The first case is the case of Adam Darski (stage name Nergal), a polish
death metal singer. In 2007 Nergal was charged with insulting religious feel-
ings of the public after he destroyed a Bible during his concert in Gdynia.
He tore pages from the Bible and threw them at the audience, telling them
to burn them. Furthermore, he called the Bible ‘a deceitful book’ and called
the Catholic Church a ,,criminal sect®. Such acts, potentially offending one’s
religious feelings, are proscribed in Article 196 of the Polish Criminal Code
(‘anyone who offends the religious feelings of others by publicly blaspheming
an object of religious worship or a place dedicated to the public celebration
of religious rites is liable to a fine, the restriction of liberty or imprisonment
for up to two years’). He was acquitted of the charges as judge Krzysztof
Wieckowski in his ruling deemed his actions to be ‘artistic expression’ consist-
ent with his band’s style”. Moreover, the verdict said that the concert took place
in a closed venue, therefore making it impossible for people not present at the
concert to be offended. The concert was a ‘closed’ event dedicated to adult
audience acquainted with this type of art and prepared for the controversial
behaviour of the musical group’s members, especially that of its leader. The
artist won the case and after it was appealed two times, it was eventually heard
by The Supreme Court. Nergal was acquitted again’.

' Polish Criminal Code of 6 June 1997 r. (Dz.U. thum. gb Nr 88, poz. 553)
2 Wytrok Sadu Rejonowego w Gdyni z dnia 3 czerwcea 2013 1.
> Wyrok SN z dnia 5 marca 2015 t., Sygn. akt IIT KK 274/14
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On the other hand, Nergal’s ex-partner, Dorota Rabczewska (stage name
Doda), a Polish pop star, was charged with the same offence (art. 196 of the
Polish Criminal Code) and lost. In 2009 during an interview she said that he
‘believed in dinosaurs more than in the Bible,” because — in her opinion — ‘it’s
very hard to believe in that which was written by someone who was drunk
and smoking some herbs” When she was asked about whom she was talk-
ing, she added, ‘about all those people who wrote all those insane stories.
She was found guilty of offending the religious feelings of Roman Catholics
and fined, even though what she said was considered ‘spontaneous and not
malicious’ and that her tendency to shock was just part of her artistic image.
The court ruled that she was fully aware of what she was saying and that
her statement was provoking in its nature. Later she lodged a constitutional
complaint to the Constitutional Tribunal in Poland, stating that Article 196
of the Polish Criminal Code is not constitutional, infringing her beliefs. The
Constitutional Court, however, found the provision to be compatible with
Article 54 of the Constitution'. Following that, Dorota Rabczewska filed an
application with the European Court of Human Rights under Article 10 of
the European Convention of Human Rights®.

1.1.2. Further regulations

Besides the Constitution, there are many legislative acts and documents
regarding and or protecting the freedom of expression in some way. Freedom
of speech is certainly closely related to — or at least should be tied to — free
media. And regarding that issue, the Act of January 26 1984 on Press Law’
constitutes that, on the basis of The Constitution, the press in Poland uses
freedom of expression and practices citizens’ rights to reliable and fair
informing, transpatency of public life and the control and criticism of the
public. Furthermore, this act grants every citizen the right to inform the press
about anything, according to personal freedoms, freedom of speech and the
right to criticism. The right to report to the press is also a key component of
maintaining transparency and the safety of the public, as well as exercising
personal rights and freedoms.

" Judgment of the Constitutional Court of Poland of 6 October 2015, case SK 54/13
2 Rabczewska v. Poland, application no. 8257/13
? Ustawa z dnia 26 stycznia 1984 r. Prawo prasowe
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Regulations concerning freedom of expression and freedom of speech
are also expressed in the Civil Code of April 23 1964. Article 23 of the Civil
Code states that personal interests of a human being, in particular: health,
freedom, dignity, freedom of conscience, name or pseudonym, image, privacy
of correspondence, inviolability of home, and scientific, artistic, inventive or im-
provement achievements are protected by civil law, independently of any other
provisions expressed in the aforementioned act. Article 24 deals with means of
protection of said personal interests. On its basis, it is illegal to threaten those
freedoms. A victim of that may demand that the actions be ceased unless they
are not unlawful, they may also demand that the person guilty of that perform
any actions necessary to remove its effects. On the terms provided by the Civil
Code, they may also demand monetary compensation.

The Act of February 4 1994 on Copyright and related right' permits free
of charge use of works which have been disseminated, for purposes of private
use without the permission of the author. This provision is very important
in regards to distribution of works of any kind and their availability.

1.2. International Legislation

Poland had signed and ratified most of the core international human
rights acts and is therefore bound by them to protect freedom of expression
and freedom of speech.

To start with, the most important act regarding freedom of expression
is The Universal Declaration of Human Rights (hereinafter referred to as
UDHR). This document was proclaimed by the United Nations General
Assembly in Paris on December 10 1948 and since then, it is a global road
map for freedom and equality. In terms of freedom of expression, the most
significance is held by Article 19 of UDHR which states that ‘everyone
has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media regardless of frontiers™
Article 18 also grants everyone the right to freedom of thought, conscience

! Ustawa z dnia 4 lutego 1994 r. o prawie autorskim i prawach pokrewnych
2 The Universal Declaration of Human Rights, via <https://www.un.org/en/universal-
declaration-human-rights />
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and religion and to manifest their religion or belief in teaching, practice,
worship and observance.

The next act is The International Covenant on Civil and Political Rights
(hereinafter referred to as OHCHR), adopted on 16 December 1966. Ar-
ticle 18 of OHCHR articulates universal freedom of thought, conscience
and religion. Article 19 states that everyone is entitled to have the right to
hold opinions without interference, the right to freedom of expression. This
freedom, mentioned in section 2 of said article, includes freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers,
in all available forms'. What’s interesting is that freedom of expression in
the meaning of this act constitutes certain responsibilities mentioned along
with the freedoms. It means that freedom of expression can be subjected to
restrictions for respect of the rights or reputations of others and or for the
protection of national security of public order, public health or morals. It is
understood therefore, that freedom of expression is not of ultimate value
within the meaning of those provisions.

When it comes to European regulations regarding freedom of expres-
sion, perhaps the most important one is the Convention for the Protection
of Human Rights and Fundamental Freedoms (more widely known as the
European Convention on Human Rights), adopted on November 4 1950 in
Rome. While Article 9 of this act mentions freedom of thought, conscience
and religion, Article 10 deals directly with the freedom of expression. Its
contents and meaning are very similar to those expressed in Article 19 of
OHCHR. Article 10, too, mentions certain trestrictions of freedom of ex-
pression and the grounds on which they could be implemented, broadening
the list a little bit more than Article 19 of OHCHR. Section 2 states that ‘the
exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests
of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protec-

! International Covenant on Civil and Political Rights, Adopted and opened for signature,
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966
entry into force 23 March 1976
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tion of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and
impartiality of the judiciary.’

Other documents recognised by courts are the rulings of the European
Court of Human Rights (hereinafter referred to as ECHR) as some of its
judgments are legally binding for Polish courts. ECHR has also pointed out
certain groups whose freedom of expression should be protected in particular.
Among those groups ate civil servants' and journalists®. The protection of
journalists’ freedom of expression is particularly widespread, as should be
in order to guarantee free media.

To summarise, laws granting and protecting freedom of expression are
present in many polish legislative acts. As for the national legislation, the
most important acts are: The Constitution of the Republic of Poland, Press
Law, The Civil Code and Copyright Law. International legislative acts, of
which Poland is a signee, are The Universal Declaration of Human Rights,
The International Covenant on Civil and Political Rights and European are
Convention for the Protection of Human Rights and Fundamental Freedoms
and rulings of The European Court of Human Rights.

2. What are the limitations to the freedom of
expression in your national legislation?
Are they prescribed in the criminal law?

2.1. Freedom of expression and its limitations under the
European Convention on Human Rights

According to the words of the great Polish lawyer — prof. Ewa f.¢towska —
a modern legal system is multicentric’. As a consequence of such a perspec-
tive, an analysis of the problem of limitations to the freedom of expression
in Polish legal order should start with a broadened, international perspective.

! Vogt v. Germany (1996) 21 EHRR 205, (no. 17851/91)

* Nagla v. Latvia (2013), (no. 73469/10)

3 E. Letowska, Multicentryczno$é wspolezesnego systemu prawa i jej konsekwencje, PiP,
2005/4/, s. 3-10.[Polish]

105



Freedom of expression under the criminal law of Ukraine and Poland

Thus, the starting point of my considerations will be the Convention for
the Protection of Human Rights and Fundamental Freedoms (Convention),
which was ratified by Poland on 19" January 1993.

Under art. 10 paragraph 1 of the Convention, “everyone has the right to
freedom of expression. This right shall include freedom to hold opinions and
to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.”.
As we can cleatly see, the scope of the freedom of expression determined
by the provisions of the Convention is wide and contains situations beyond
the freedom of speech’.

Undoubtedly, this particular freedom has a unique relation with the
idea of democracy and has a fundamental meaning in the light of other
human rights. In its Handyside v. The United Kingdom case judgement,
the European Court of Human Right stated that “freedom of expression
constitutes one of the essential foundations of such a society, one of the
basic conditions for its progress and for the development of every man.
Subject to paragraph 2 of Article 10 (art. 10-2), it is applicable not only
to “information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb the State or any sector of the population. Such are the
demands of that pluralism, tolerance and broadmindedness (...)*”. Re-
garding that, there is no freedom of assembly and association or freedom
to manifest one’s religion or beliefs without the freedom to hold opinions.
Furthermore, there is no right to self-defence during the trial without the
right to be silent.

But how to set the accurate restrictions on the freedom of such impot-
tance?

' J. Sobczak, Swoboda wypowiedzi w orzecznictwie Europejskiego Trybunatu Praw
Czlowieka w Strasburgu. Czesé¢ 1., IN 2007, nr 2-3, p. 5. [Polish]

? <https://hudoc.echr.coe.int/eng# {%22fulltext%22:[%022\%22CASE%200F%20
HANDYSIDE%20v.%20THE%20UNITED%20KINGDOM\ %22%22],%22documentco
llectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22item
id%22:[%22001-57499%22] } > (access: 15.07.2020)
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As we can deduce from preparatory materials on the Convention, one
of the main difficulties was to determine the limitations to the freedom of
expression'. The final version of the art. 10 in part states as follows:

“The exercise of these freedoms, since it carries with it duties and re-
sponsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.” Thus, the freedom of expression
is not of absolute character. However, any restrictions on this freedom must
meet the conditions expressly indicated in the quoted provision.

2.2. Freedom of expression and its limitations under the
Constitution of the Republic of Poland of 2 April, 1997°

The equivalent of art. 10 §1 of the European Convention on Human
Rights® in Polish legal order is art. 54 of the Constitution of the Republic of
Poland (Polish Constitution). According to this provision:

“1. The freedom to express opinions, to acquire and to disseminate in-
formation shall be ensured to everyone.

2. Preventive censorship of the means of social communication and the
licensing of the press shall be prohibited. Statutes may require the receipt of
a permit for the operation of a radio or television station.”

As for the limitation conditions, art. 31 paragraph 3 of Polish Constitution
states that “any limitation upon the exercise of constitutional freedoms and
rights may be imposed only by statute, and only when necessary in a demo-

! Collected Edition of the “Iravaux préparatoires” of the Eutopean Convention on

Human Rights, volumes 1-8, the Hague 1975-1985.

2 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. uchwalona przez
Zgromadzenie Narodowe w dniu 2 kwietnia 1997 r., przyjeta przez Naréd w referendum
konstytucyjnym w dniu 25 maja 1997 1., podpisana przez Prezydenta Rzeczypospolitej Polskiej
w dniu 16 lipca 1997 r., Dz.U. 1997 Nr 78 poz. 483. [Polish]

? <https://www.echt.coe.int/pages/home.aspx?p=basictexts> (access: 13.07.2020)
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cratic state for the protection of its security or public order, or to protect the
natural environment, health or public morals, or the freedoms and rights of
other persons. Such limitations shall not violate the essence of freedoms and
rights.” The most important consequence of the provision mentioned above
is providing Polish legal system with the principle of proportionality'. Any
collisions between the indicated rights and freedoms are settled on the basis
of the principle of proportionality which consists of three specific rules that
form the so-called proportionality test:

1. The first of them is the principle of necessity;

2. The second is the principle of the mildest measure;

3. The third element of the principle of proportionality is the principle
of proportionality sensu stricto. “It involves weighing two or more conflicting
rules and indicating which of them takes precedence in given factual and

legal circumstances®.”.

2.3. Limitations to the freedom of expression in the Polish
Criminal Code of 6 June 1997°

Keeping in mind the rules regarding the limitations of the freedom of
expression presented above, we will move to the analysis of the limitations to
the freedom of expression provided in Polish Criminal Code. As the freedom
of expression is not absolute, restrictions of this freedom are permissible in
order to protect other essential values. That is why the next section of this
analysis will be divided into parts corresponding to the particular objectives
of limiting the freedom of expression adopted by the Polish legislator.

2.3.1. Protection of the personal freedom

In art. 190%, Polish Criminal Code takes under its protection the freedom
of an individual and his or her personal sense of security. According to this

! P. Tuleja, Konstytucja Rzeczypospolitej Polskiej. Komentarz, do art. 31-3, WKP 2019
[Polish]

2 P. Tuleja, Konstytucja. .., do art. 31-3, WKP 2019. [Polish]

? Ustawa z dnia 6 czerwca 1997 r., Kodeks karny, Dz.U.1997 Nr 88 poz. 553. [Polish]

* Art. 190 states as follows: § 1. Whoever makes a threat to another person to commit
an offence detrimental to that person or detrimental to his next of kin, and if the threat
causes in the threatened person a justified fear that it will be carried out shall be subject to a
fine, the penalty of restriction of liberty or the penalty of deprivation of liberty for up to 2
years. § 2. The prosecution shall occur on a motion of the injured person.
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article, it is forbidden to make a threat to another person or his or her next of
kin. The threat must be related to commission of a crime to the addressee or
a person closest to him or her. Moreover, it is required that the threat raised
justified concerns of the victim, that it will be fulfilled. It may be expressed
not only orally, but also in writing, gesture or facial expression. In particular,
according to the Supreme Court, a threat may be expressed by driving too
close to the victims, sudden braking or acceleration of the car or by doing
the ‘circling’ near the children'.

Another important Article is art. 190a, related to stalking, It may take
many different forms: telephone calls, SMS or e-mail messages, gifts, etc. It
is required that such behaviour occurs multiple times.

2.3.2. Protection of the sexual liberty and decency

Art. 200b and 202 of the Polish Criminal Code provides limitations to
the freedom of expression in order to protect sexual liberty and decency. Ac-
cording to the art. 200b, publicly promoting or praising pedophile behaviour
is prohibited. Under this provision, it is considered unacceptable to create an
image of pedophilia in society as a phenomenon allegedly having a positive
side, a phenomenon not harmful to the physical and mental development of
children, a phenomenon that deserves tolerance as a special type of sexual
minority or a phenomenon that is to play a positive social role in the sexual
“education” of minors®

In addition, under art. 202 §1 it is forbidden to publicly present porno-
graphic material in such a manner that it is imposed upon a person who may
not wish so. Moreover, §3 of this Article prohibits production for the purpose
of dissemination or import or propagation of pornographic material in which
minors under the age of 15 participate, or pornographic material associated
with the use of violence or the use of an animal.

2.3.3. Protection of the freedom of conscience and religion

The first provision that needs to be mentioned is art. 196 of the Polish
Criminal Code, situated in Chapter XXIV titled “Offences against Freedom

! Judgement of the Supreme Court of 3 April 2008, IV KK 471/07, LEX nr 388595
[Polish]

2 M. Bielski, Komentarz do art. 200b, [w:] W. Wrébel (red.), A. Zoll (red.), Kodeks kar-
ny. Czes¢ szczegdlna. Tom II. Czes¢ I. Komentarz do art. 117-211a, WKP 2017. [Polish].
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of Conscience and Religion”. Indicated provision is aimed at protecting the
freedom of conscience and religion from offence.

Art. 196 of Polish Penal Code states as follows: “Whoever offends religious
feelings of other persons by profaning in public an object of religious wor-
ship or a place dedicated to the public celebration of religious rites, is subject
to a fine, the penalty of limitation of liberty or the penalty of deprivation of
liberty for up to 2 years.”. Thus, the constitutive elements of this provision are:
‘public outraging’, ‘object of religious worship’ and ‘place of religious worship’.

Starting from the problem of outranging in public an object of religious
worship or a place dedicated to the public celebration of religious rites, it
has to be emphasized, that “insulting the subject of religious worship may
consist of abusive statements about the person of God or the Mother of
God, parodying with the intention of humiliating gestures considered to
be celebrating the Eucharist, using images or images considered sacred in
a derogatory way'.”

The object of religious worship is understood as God, symbol, photo,
specific words or names, which according to the doctrine of a religious com-
munity are surrounded by worship and are considered holy, worthy of the
highest respect due to their relationship with transcendence.

Moving to the next problem, it has to be clarified that by the place
dedicated to the public celebration of religious rites we understand a place
adapted to perform worship or religious acts in the presence of other people,
particularly church or chapel.

Consequently, an offence of religious feelings can take the form of verbal
or written statements as well as be expressed through the images or gestures.
Such a behavior is characterised by an intention to humiliate or ridicule and
cannot be equated with a simple disregard, lack of respect or negative evalu-
ation. What is important, indicated provisions do not penalise a criticism of
the religious dogmas or assumptions.

2.3.4. Protection of human dignity and honour

The next provisions that need to be mentioned are art. 212 and 216 of
Polish Criminal Code, both related to the protection of honout.

' WL Wrébel (red.), Komentarz do art. 196, W. Wtébel (red.) A. Zoll (red.), Kodeks
karny. Cz¢$¢ szczegblna. Tom II. Czesé I. Komentarz do art. 117-211a, WKP 2017. [Polish]
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According to art. 212" it is prohibited to import to another person,
a group of persons, an institution or organisational unit not having the status
of a legal person, such conduct, or characteristics that may discredit them
in the face of public opinion or result in a loss of confidence necessary for
a given position, occupation or type to activity. Generally, this crime can be
committed by any behaviour aimed at providing another person with the de-
famatory information. It may occur not only orally, but also in writing, print,
image, caricature or even facial expression’. In addition, quoting someone
else’s statements may also present defamatory character. What is important,
such defamatory information should be expressed in the presence of another
person capable of understanding the offensive nature of the behaviour (e.g.
language of a statement).

Paragraph 2 of art. 212 establishes a qualified form of defamation which
is related to using the mass media to spread the defamatory statement. Razo
legis of this solution is taking into account the role of mass media in creating
and shaping the public opinion’.

As for Article 216% it prohibits insulting another person by presenting
a contempt for his or her dignity. Similar to art. 212, this crime may be com-

' Art. 212 states as follows: 1. Whoever imputes to another petson, a group of persons,
an institution or organisational unit not having the status of a legal person, such conduct, or
characteristics that may discredit them in the face of public opinion or result in a loss of confi-
dence necessary for a given position, occupation or type to activity shall be subject to a fine, the
penalty of restriction of liberty or the penalty of deprivation of liberty for up to one year.

> J. Raglewski, Komentarz do art. 212 kodeksu karnego [w:] W. Wrébel [red.], A. Zoll
[red.], Kodeks karny. Cze$¢ szczegdlna. Tom II. Czes¢ 11. Komentarz do art. 212-277d, WKP
2017. [Polish]

* Sosnowska M., Uwagi o kwalifikowanym typie przestepstwa zniestawienia, [w:] Nowa
kodyfikacja prawa karnego, t. XI, Warszawa 2002, s. 85. [Polish]

* Article 216 states as follows: § 1. Whoever insults another person in his presence, or
though in his absence but in public, or with the intention that the insult shall reach such a
person, shall be subject to a fine or the penalty of restriction of liberty. § 2. Whoever insults
another person using the mass media, shall be subject to a fine, the penalty of restriction of
liberty or the penalty of deprivation of liberty for up to one year. § 3. If the insult was caused
by the provocative conduct of the insulted person, or if the insulted person responded with
a breach of the personal inviolability or with a reciprocal insult, the court may waive the im-
position of a penalty. § 4. In the event of a conviction for the offence specified in § 2, the
court may decide to impose a compensatory payment to the benefit of the injured person,
the Polish Red Cross or towards another social cause indicated by the injured person. § 5.
Prosecution shall be by private accusation.
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mitted by every behaviour, but in contrast to the Article presented above, it
is not required to provide another person with a statement of informatory
character. What is important, according to the Polish judiciary, “only behav-

t"”” Moreover, under

iour that is generally considered offensive may be an insul
this provision it is possible to:

1. Insult another person in the presence of an insulted person (so-called
direct insult);

2. Insult another person in the absence of the offended person, but in
public;

3. Insult another person in the absence of the insulted person and in
private, but with the intention of the perpetrator to reach that person (the
so-called default insult).

Provisions indicated above relate only to the true or false statements,

not opinions.

2.3.5. Protection of democratic public order

Provisions of the Chapter XXXII of the Polish Criminal Code are de-
voted to the offences against public order. Among them we find art. 2567
which relates to promoting a fascists or other totalitarian regime. Accord-
ing to this provision, public presentation of a fascist or other totalitarian
regime aimed at persuading other people is prohibited’. What is more,
it is forbidden to call for hatred on the basis of national, ethnic, racial
or religious differences. Moreover, under §2 of indicated provision, it is
prohibited to purchase, import, store, own, transport or transmit a print,
recording or other item containing the content or carrying the symbol
of fascist, communist or other totalitarian regimes. Despite this, the per-
petrator of the prohibited act described in §2 does not commit a crime,

! Judgment of the Court of appeal in Lublin of 6 June 2011, IT AKa 91/11, LEX no.
895936.

2 Article 256 §1 states as follows: Whoever publicly promotes a fascist or other totalitar-
ian system of state or incites hatred based on national, ethnic, race or religious differences or
for reason of lack of any religious denomination shall be subject to a fine, the penalty of
restriction of liberty or the penalty of deprivation of liberty for up to 2 years.

3 Resolution of the Polish Supreme Court of 28 March 2002, I KZP 5/02, OSNKW
2002/5-6, 32.
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if he or she has committed this act as part of an artistic, educational,
collector’s or scientific activity.

In addition, the Polish legislator decided to introduce art. 257" in order
to prohibit insulting in public a person or a group of individuals because of
their national, ethnic, race or religious affiliation. The notion of ‘insult’ shall
be understood according to the clarification made above (see part related to
the art. 212 and 216). It needs to be emphasized that the protection of human
dignity and honour is only an indirect purpose of this provision.

What is interesting, the Polish Criminal Code provides a prohibition of
insulting the monument or place commemorating a historic event or person
(art. 261%) and prohibition of insulting a corpse, human ashes and place of
repose of the dead (art. 262 §1°).

Another provision aimed at protection of the public order is art. 255
which prohibits incitement or commendation in public to the commission
of a crime. The notion of ‘incitement’ shall be understood as summoning
unspecified number of people to commit a crime*. In particular, it may take
the form of a speech in front of people gathered during the demonstration,
issuing an appeal or even presenting posters. As for praising the crime, it will
take the form of expressing approval for the commission of the crime. It is
irrelevant whether the crime was or is to be committed by the perpetrator
himself or by another person.

Furthermore, in order to protect public order and due to the international
action against terrorism’, Polish legislator penalised dissemination or public
presentation of content that may facilitate the commission of a crime of

' Article 257. Whoever publicly insults a group within the population or a particular
person because of his national, ethnic, race or religious affiliation or because of his lack of
any religious denomination or for these reasons breaches the personal inviolability of an-
other individual shall be subject to the penalty of deprivation of liberty for up to 3 years.

* Article 261 states as follows: Whoever insults a monument or other public place com-
memorating a historic event or honour a person shall be subject to a fine or the penalty of
restriction of liberty.

> Article 262. § 1. Whoever profanes a corpse, human ashes or a place of repose of the
dead shall be subject to a fine, the penalty of restriction of liberty or the penalty of depriva-
tion of liberty for up to 2 years.

* 7. Cwiakalski, Komenatrz do art. 255 kodeksu karnego [w:] W. Wrébel [red.], A. Zoll
[red.], Kodeks karny. Cze$¢ szczegdlna. Tom 1I. Czesé 11. Komenatrz do art. 212-277d, WKP
2017. [Polish].

* Council of Europe Convention on the Prevention of Tetrorism, 16 May 2005, No 196
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terrorist character. The purpose of such dissemination or presentation must
be the commission of such a crime.

Concluding considerations presented above, Polish legislator provided
a Polish legal order with numerous limitations to the freedom of expres-
sion aimed at protection of other constitutional values. Any restriction of
the freedom of expression should meet the requirement of the European
Convention on Human Rights and Polish Constitution.

3. Does the breach of the limitations to the
freedom of expression constitute the body
of crime in your national legislation?

3.1. Introduction

In the following work, I will focus on offences which are committed in
the case of breach of the freedom of expression. In the description of each
crime I will try to present the most important aspects of this crime, including
the penalty which can be imposed for this particular offence.

All of the offences presented below are intentional (under the Criminal
Code, the offence can be committed unintentionally only if it is established
verbally in the regulation), thus a perpetrator can commit them only if he
wants to commit (dolus directus) or foresees the possibility of its commis-
sion and accepts it (dolus eventualis)'. The perpetratot’s intent consists of
two elements: the awareness of all elements of the offence and the will to
commit this offence. If a perpetrator is in error (e.g. he is not aware of pos-
sibility that the thing taken by him belongs to someone else) or a perpetrator
does not want to commit this crime and does not accept its commission, the
intentional offence will not be committed*

' Art. 9.§ 1. A prohibited act is committed intentionally if the perpetrator intends its
commission, i.e. wants to commit it or, foreseeing the possibility of its commission, accepts
it. Ttumaczenie: Wrébel W. (red.), Wojtaszczyk A., Zontek Wi, <https://sip.lex.pl/#/act-
-translation/1459619682>

2 Zoll A., Wrébel W, Kodeks Karny. Cz¢$¢ Ogolna. Tom I. Czes¢ 1. Komentarz do att.
1-52. Wyd. V, <https:/ /sip.lex.pl/#/commentary/587276762/510473 /wrobel-wlodzimierz-
red-zoll-andrzej-red-kodeks-karny-czesc-ogolna-tom-i-czesc-i-komentarz-do-art...
?cm=URELATIONS>
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3.2. Defamation

3.2.1. Art. 212-216 — Defamation

Of course, the most important regulation penalising the breach of free-
dom of expression is art. 212 of the polish Criminal Code, which establishes
the crime of defamation'. This provision protects human dignity in the ex-
ternal sense, which is the value that a person / legal body has in the eyes of
other people (the dignity in the internal sense is protected by Art. 216 of the
Penal Code, which will be presented below)?, therefore this regulation is not
protecting the dignity of dead people (a simile, it is not protecting the reputa-
tion of no longer existing legal bodies). The provision includes all possible
ways of expression, such as writing, caricatute or even gestures’. The offence
belongs to the category of formal offences, and therefore the commission
of this act does not require the occurrence of the result of degrading public
opinion or the loss of behaviour, but only performing the act. It is an inten-
tional crime that can be committed with dolus directus or dolus eventualis.

Paragraph 2* of this Article establishes the qualified form of the offence
of defamation, which is committed by means of mass communication. In
these cases, the norm also authorises the court to impose a penalty of up to
1 year of imprisonment. Both crimes (basic offence from § 1 and qualified
from § 2) belong to the category of misdemeanours.

In order to rightfully understand the elements of the crime of defama-
tion we have to include in our interpretation art. 213 of the Criminal Code.
This regulation divides this crime into two categories: public defamation and

' Art. 212 § 1: Whoever imputes to another person, a group of persons, an institution,
a legal entity or an organisational entity without a legal personality, such conduct or charac-
teristics that may degrade them in public opinion or expose them to the loss of confidence
necessary to occupy a given position, practise a given profession or operate a given type of
activity, is subject to a fine or the penalty of limitation of liberty. Tumaczenie: Wrébel Wi
(red.), Wojtaszczyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

? Wyrok Sadu Najwyzszego z dnia 17 marca 2015 roku o sygnaturze : V KK 301/14,
<https://sip.lex.pl/#/jurisprudence/5217575292cm=DOCUMENT>

> Wyrok Sadu Najwyzszego z dnia 20 listopada 1933 roku o sygnaturze IT11 K 1037/33,
<https://sip.lex.pl/#/document/5204813852cm=DOCUMENT>

* Art. 212 § 2: If the perpetrator commits the act referred to in § 1 via means of mass
communication, he is subject to a fine, the penalty of limitation of liberty or the penalty of
deprivation of liberty for up to one year. Ttumaczenie: Wrébel W. (red.), Wojtaszczyk A.,
Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>
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non-public defamation. According to the ruling of the Supreme Court issued
under the previous penal code, public defamation occurs when the perpetra-
tot’s behaviour is or can be perceived by an unspecified number of people’.
The Article 213 § 1% is interpreted in that way that the elements of non-public
defamation include the falsehood of the accusation, understood as its inconsist-
ency with the objective state of affairs and therefore non-public defamation
by means of a true accusation is not unlawful behaviour at all. The regulation
of paragraph 2’ constitutes only the justification for a defamation committed
publicly. It provides that a real allegation made in public is not unlawful if it
concerns the conduct of a person holding a public office or if it serves to
defend a socially justified interest. In conclusion, under polish Criminal Code,
defamation by a false allegation is always penalised (regardless of whether it
is made publicly or not). As for defamation by a genuine allegation, it will be
unlawful only if it is made in public and does not concern a person holding
a public office, nor is it intended to protect a socially legitimate interest.
According to official data published by the Ministry of Justice of the
Republic of Poland, there were 219 people convicted of the offence estab-
lished in art. 212 § 1 in 2018. Courts imposed a fine in 170 cases, a limitation
of liberty in 48 cases (in one case the court decided to impose only penal
measures). Moreover, there were 116 convictions of the offence from para-
graph 2 of this regulation and courts in those cases imposed 90 fines, 21
limitations of liberty and 5 deprivations of liberty*. However, those statistics
do not include public indictment (there were two people convicted of the of-

! Uchwata Sadu Najwyzszego z dnia 20 wrzesnia 1973 roku o sygnaturze VI KZP 26/73,
<https://sip.lex.pl/# /jutisprudence/520112333?cm=DOCUMENT>

> Art. 213 § 1: The ctime provided for in art. 212 § 1 is not committed if the allegation
that has not been made in public is true. Tlumaczenie: Wrébel Wi (red.), Wojtaszczyk A.,
Zontek Wi, <https://sip.lex.pl/#/act-translation/1459619682>

> Art. 213 § 2: The perpetrator of the act referred to in art. 212 § 1 or 2 does not com-
mit the crime if he publicly raises or broadcasts a true allegation: 1) regarding the conduct of
a person performing a public function or 2) aimed at protecting a socially justified interest. If
the allegation regards personal or family life, a proof of truth is admissible only if the allega-
tion is aimed at preventing a danger to human life or health, or demoralisation of a minor.
Tlumaczenie: Wrébel W. (red.), Wojtaszezyk A., Zontek W., <https://sip.lex.pl/#/act-
translation/1459619682>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
prywatnego — dorosli — 1. 2013-2018, <https://isws.ms.gov.pl/pl/baza-statystyczna/opraco-
wania-wieloletnie/>

116



The Polish report

fence established in art. 212 § 1 with public indictment and two more people
convicted of the offence established in art. 212 § 2)".

Besides the external sphere of human dignity, polish Criminal Code pro-
tects also the internal sphere. It is a protected provision of Art. 2162 of the
Criminal Code. It is worth noting that this is not the only regulation penalising
insult, because in the event of insulting a person with special characteristics,
other provisions of the Penal Code will be used. I will present these regula-
tions below. Art. 216 provides a penalty of a fine or restriction of liberty
for this act. However, if the insult occurs through the mass media, the court
will also have the power to impose an imprisonment up to 1 year. Similarly
to art. 212, the court may also order an excess in favour of the red cross,
the victim or other organization, and the crime is prosecuted on a private
bases’. A unique institution is provided by paragraph 3 of this article, which
highlights the dynamics of the situation in which the insult occurs.

In 2018, there were 386 people convicted of the offence established in
art. 216 § 1. Courts imposed a fine in 306 cases, a limitation of liberty in 79
cases and a deprivation of liberty in 1 case. There were also 33 convictions
of the offence from art. 216 § 2 and courts in those cases imposed 26 fines,
6 limitations of liberty and 1 deprivations of liberty”. Similatly to art. 212,

! Informator statystyczny wymiaru sprawiedliwo$ci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

2 Art. 216 § 1: Whoever insults another person in this person's presence, as well as in
this person's absence but publicly or with the intent that the insult reaches this person, is
subject to a fine or the penalty of limitation of liberty. § 2. Whoever insults another person
via means of mass communication, is subject to a fine, the penalty of limitation of liberty or
the penalty of deprivation of liberty for up to one year. Ttumaczenie: Wrébel W (red.), Woj-
taszczyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

 Art. 216 § 4: While sentencing for the crime provided for in § 2, the court may impose
punitive damages for the benefit of the harmed party, the Polish Red Cross or another com-
munity purpose designated by the harmed party. Tlumaczenie: Wrébel Wi (red.), Wojtasz-
czyk A., Zontek W., <https://sip.lex.pl/#/act-translation/1459619682>

* Art. 216 § 3: If the insult has been induced by the harmed party's provocative behav-
iour, or if the harmed party responded with a violation of the personal inviolability or with a
reciprocal insult, the court may waive the imposition of a penalty. Ttumaczenie: Wrébel Wi
(red.), Wojtaszczyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

> Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
prywatnego — dorosli — 1. 2013-2018, <https://isws.ms.gov.pl/pl/baza-statystyczna/opraco-
wania-wieloletnie/>
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this data also does not include cases with public indictments (there were 21
people convicted of the crime provided by an art. 216 § 1 and only 1 person
convicted of a crime established in art. 216 § 2)".

As I have mentioned above, there are a lot of qualified types of
defamation established in the Criminal Code. I will shortly present the
most important of them. However, all of them are intentional crimes, so
the perpetrator has to be aware of all of the elements of those offences,
including the element constituting the bases of differentiation. If the
perpetrator is not aware of those differential elements, he or she will be
charged with basic crime?.

3.2.2. Art. 135 § 2. — Insult of the President of the Republic
of Poland’

The Article 135 § 2 of the Criminal Code regulates the offence of an
insult of the President of Poland. In this case, in addition to the protection
of the legal good in the form of human honour, there is protection of the
functioning of public offices. What is more, this legal good was the ratio to
increase penalties for committing a prohibited act (the statutory threat for
committing this act is imprisonment up to 3 years). It is significant that the
defamation does not have to be done in accordance to public office®.

In 2018, there was only 1 perpetrator convicted of the insult of the
President of Poland (penalty imposed: a limitation of liberty)®.

! Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

2 Art. 28 § 2: The petpetrator who commits an act in an excusable erroneous belief as to
the existence of a mitigating circumstance constituting an element of a prohibited act, is subject
to liability according to a provision prescribing such mitigated liability. Ttumaczenie: Wrébel W.
(red.), Wojtaszczyk A., Zontek W, <https://sip.lex.pl/# /act-translation/1459619682>

> Art. 135 § 2: Whoever publicly insults the President of the Republic of Poland, is
subject to the penalty of deprivation of liberty for up to 3 years. Ttumaczenie: Wrébel W.
(ted.), Wojtaszczyk A., Zontek W., <https://sip.lex.pl/#/act-translation/1459619682>

* Budyn-Kulik Magdalena, Kodeks Karny, Komentarz aktualizowany, <https://
sip.lex.pl/#/commentary/587736970/623970/budyn-kulik-magdalena-i-in-kodeks-karny-
komentarz-aktualizowany?cm=URELATIONS>

> Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>
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3.2.3. Art. 136 — Insult of the Head of foreign state’

Article 136 § 3 of the Criminal Code establishes the offence of insulting
in the territory of the Republic of Poland the head of a foreign state, an
accredited head of a diplomatic mission or another person benefiting from
protection under statutes, international agreements or universally recognized
international customs.

In paragraph 4 of this Article is established a similar crime, which is
defamation of a person belonging to the diplomatic staff of a representation
of a foreign country or a consular officer of foreign country in accordance
with the performance of the function.

Both regulations are protecting reliability of The Republic of Poland®
(besides the honour of individual people) and require reciprocity of protec-
tion (art. 138).

In 2018, nobody was convicted of this crime’.

3.2.4. Art. 226 — Insult of public official or constitutional organ*

Article 226 of the Penal Code provides for two types of the offence of
defamation.

' Art. 136 § 3: Whoever, in the territory of the Republic of Poland, publicly insults the
person referred to in § 1, is subject to the penalty provided for in § 2. §4 Whoever, in the terri-
tory of the Republic of Poland, publicly insults the person referred to in § 2, is subject to a fine,
the penalty of limitation of liberty or the penalty of deprivation of liberty for up to one year.
Thumaczenie: Wrébel W (red.), Wojtaszezyk A., Zontek Wi, <https://sip.lex.pl/# /act-transla-
tion/1459619682>

? Budyn-Kulik Magdalena, Kodeks Karny, Komentarz aktualizowany <https://
sip.lex.pl/#/commentary/587736971/623971/budyn-kulik-magdalena-i-in-kodeks-karny-
komentarz-aktualizowany?cm=URELATIONS>

? Informator statystyczny wymiaru sprawiedliwos$ci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

+ Art. 226 § 1: Whoever insults a public officer or a person assisting the public officer,
during the performance of official duties or in relation to performing official duties, is subject
to a fine, the penalty of limitation of liberty or the penalty of deprivation of liberty for up to
one year. § 2. The provision of art. 222 § 2 applies accordingly. § 3. Whoever publicly insults
or degrades a constitutional authority of the Republic of Poland, is subject to a fine, the
penalty of limitation of liberty or the penalty of deprivation of liberty for up to 2 years.
Tlumaczenie: Wrobel W (red.), Wojtaszezyk A., Zontek Wi, <https://sip.lex.pl/#/act-trans-
lation/1459619682>
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The first paragraph of this Article establishes the offence of insult-
ing a public official or a person adopted to help such an officer during the
performance of official duties. As in the case of insulting the president, the
subject of protection is, apart from honour, ensuring the efficient functioning
of state offices. However, this regulation is significantly limited by the sec-
ond paragraph of this regulation, which establishes the reference to art. 222
§ 2 of the Criminal Code. Therefore, if the insult is caused by improper
conduct of an officer or a person assisting the public officer, the court may
apply extraordinary mitigation of the penalty or even waive its imposition'.
Improper behaviour of a public officer or a person assisting the public of-
ficer can have any possible form, such as abuse of rights, arrogant conduct
or degradation. Moreover, it seems that a perpetrator does not have to be
a recipient of this improper conduct, especially that the norm is not obliging
a court to moderate a penalty’.

In 2018 there were 3031 people convicted of the insult of public officials
and court-imposed penalties of 1506 fines, 1056 limitations of liberty and
463 deprivations of liberty. What is interesting the provision of art 226 § 2
was used only in one case’.

The second crime regulated in Art. 226 of the Penal Code is a crime of
public insult or degrade of the constitutional organ of the Republic of Poland.
The constitutional organs of the Republic of Poland within the meaning of
this provision are: the Sejm, the Senate, the President of the Republic of
Poland, the Council of Ministers, the Prime Minister, the vice-president of
the Council of Ministers, ministers, the Supreme Court, the Supreme Ad-
ministrative Court and the Constitutional Tribunal. Of course, this regulation

U Art. 222 § 2: If the act referred to in § 1 has been induced by improper conduct of a
public officer or a person assisting the public officer, the court may apply extraordinary miti-
gation of the penalty or even waive its imposition. Ttumaczenie: Wréobel W. (red.), Wojtasz-
czyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

* Budyn-Kulik Magdalena, Kodeks Karny, Komentarz aktualizowany, <https://
sip.lex.pl/#/commentary/587737079/624081/budyn-kulik-magdalena-i-in-kodeks-karny-
komentarz-aktualizowany?cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>
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will not be applied in the case of an insult of the President of the Republic
of Poland, since in this situation, the above-mentioned provision of 136 § 2
of the Criminal Code shall be applied.

It is also worth noting that in the case of this offence art. 222 § 2 of
the Criminal Code will not be applied, this provision will not be applied
also in the case of convergence of crimes from 226 § 1 and 226 § 3 of the
Criminal Code'.

There were only 3 perpetrators convicted of the offence established in
226 § 3 in 2018 (penalties imposed: 2 fines and a limitation of liberty)?

3.2.5. Art. 257 — Insult because of discriminating reasons®

In art. 257 of the Penal Code provides for the offence of insulting
a group of people or a particular person because of their national, ethnic,
racial, or religious affiliation or because of their lack of religious affilia-
tion. A conduct of perpetrator has to be caused by one or more of those
motives (thus a perpetrator has to want insult someone because of one or
more of those reasons), that is why this offence can be committed only
with dolus directus®.

In 2018, there were 101 people convicted of the crime provided by
art. 257 (penalties imposed: 44 fines, 35 limitations of liberty and 20 depri-
vations of liberty)®

' Barczak-Oplustil Agnieszka, Twariski Mikotaj; red. Wrébel Wlodzimierz , Zoll Andrzej;
Kodeks Karny. Cz¢$¢ Szczegolna. Tom II. Cz¢éé I1. Komentarz do art. 212-277d <https://
sip.lex.pl/#/commentary/587746494 /543934 /wrobel-wlodzimierz-red-zoll-andrzej-red-
kodeks-karny-czesc-szczegolna-tom-ii-czesc-ii-komentarz. . .?cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie />

3 Art. 257: Whoever publicly insults a group of people or an individual person because
of their national, ethnic, racial, political or religious affiliation or lack of religious affiliation,
or violates the personal inviolability of another person due to such reasons, is subject to the
penalty of deprivation of liberty for up to 3 years. Ttumaczenie: Wrébel W. (red.), Wojtasz-
czyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

* Kalitowski M., Filar M. (red.) Kodeks Karny. Komentarz, Wyd V, <https://sip.lex.pl/#/
commentary/587611252/503512/filar-marian-red-kodeks-karny-komentarz-wyd-
veem=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwos$ci, Skazania prawomocne z oskarzenia
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3.2.6. Art. 347 — Insult of a military superior'

Offences established in articles 347 and 350 of the Penal Code are mili-
tary crimes.

Article 347 of the Penal Code provides for the prohibited act of insulting
a superior. The offence can be committed only by a soldier, thus it belongs
to the category of individual offences (it requires special characteristic of
a perpetrator to commit it). The subject of protection of this provision,
besides honour, is discipline in the army. Prosecution of this offence is
commenced on the request of harmed patty or a commander of the unit?

3.2.7. Art. 350 — Insult or degrade of a military subordinate’

Article 350 of the Penal Code regulates the offence of insulting or de-
grading a subordinate and similarly to the provision of art. 347 can be com-
mitted only by a soldier. There is a dispute in legal theory about the scope
of the term “degradation”, however it seems that any degrading conduct
will be insulting at the same time. That is why the use of term “degrade”
next to term “insult” ought to be considered as a mistake of the legislator®.
The prosecution of this offence also takes place on the request of a harmed
person or a commander of the unit.

publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

' Art. 347 § 1: A soldier who insults a superior, is subject to the penalty of limitation of
liberty, the penalty of military detention or the penalty of deprivation of liberty for up to 2
years. § 2. The crime is prosecuted upon the motion of the harmed party or the commander
of the unit. Ttumaczenie: Wrébel Wi (red.), Wojtaszczyk A., Zontek W, <https://sip.lex.pl/#/
act-translation/1459619682>

* Ziotkowska A., Konatrska — Wrzosck V (red.), Kodeks Karny. Komentarz, Wyd. 11,
<https://sip.lex.pl/#/commentary/587716035/571303 /konarska-wrzosek-violetta-red-
kodeks-karny-komentarz-wyd-iircm=URELATIONS>

> Art. 350 § 1: A soldier who degrades or insults a subordinate, is subject to the pen-
alty of limitation of liberty, the penalty of military detention or the penalty of deprivation of
liberty for up to 2 years. § 2. The crime is prosecuted upon the motion of the harmed party
or the commander of the unit. Thumaczenie: Wrébel W. (red.), Wojtaszczyk A., Zontek W,
<https://sip.lex.pl/#/act-translation/1459619682>

* Malewski J., Zoll A. (red.), Kodeks Karny. Czgs¢ szczegdlna. Tom III. Komentarz do
art. 278-363 k.k., Wyd. IV, <https://sip.lex.pl/#/commentary/587225614/495408/ zoll-
andrzej-red-kodeks-karny-czesc-szczegolna-tom-iii-komentarz-do-art-278-363-k-k-wyd-
iv?em=URELATIONS>
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3.3. Offences different to defamation which infringes
individual rights

3.3.1. Art. 119 — Discrimination'

The Article 119 of the Criminal Code establishes an offence of dis-
crimination. Of course, the discrimination is not an obvious example of the
breach of freedom of expression, but differences in treatment of individual
citizens may be considered a manifestation of views. It is worth highlighting
that there is a similarity of this regulation to the regulation of Art. 257 of
the Penal Code, which provides for an offence in the form of insulting such
a person or group of people, however the disposition of art. 119 is wider
because it also includes political affiliation. This crime can be committed only
with dolus directus, because (similarly to the offence established in art. 257),
person’s characteristic has to be a motive of petpetratot’s conduct®.

In 2018, there were 128 perpetrators convicted of this crime and courts
imposed 16 penalties of a fine, 26 limitations of liberty and 82 penalties of
derivation of liberty’

3.3.2. Art. 195 — Malicious interference in the freedom of religion*

Offences established in art. 195 and 196 of the Criminal Code protect
the good in the form of freedom of religion and belief. The Article 195

' Art. 119 § 1. Whoever uses force or an unlawful threat towards a group of people or
an individual person because of their national, ethnic, racial, political or religious affiliation or
lack of religious affiliation, is subject to the penalty of deprivation of liberty for between
3 months and 5 years. Ttumaczenie: Wrébel Wi (red.), Wojtaszczyk A., Zontek W, <https://
sip.lex.pl/#/act-translation/1459619682>

> Budyn-Kulik Magdalena, Kodeks Karny, Komentarz aktualizowany <https://
sip.lex.pl/#/commentary/587736950/623950/budyn-kulik-magdalena-i-in-kodeks-karny-
komentarz-aktualizowany?cm=URELATIONS>

3 Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

* Art. 195 § 1. Whoever maliciously interferes with a public performance of a religious
act of a church or another religious association having a regulated legal status, is subject to a
fine, the penalty of limitation of liberty or the penalty of deprivation of liberty for up to 2
years. § 2. Whoever maliciously interferes with a funeral, mourning ceremonies or rites, is
subject to the same penalty. Tlumaczenie: Wrébel W. (red.), Wojtaszczyk A., Zontek W,
<https://sip.lex.pl/#/act-translation/1459619682>
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prohibits malicious interference with a public performance of a religious
altar of a church or other religious association with a regulated legal status
(paragraph 1) and malicious interference with a funeral, mourning ceremony
or rituals (paragraph 2). Since this interference has to be malicious, this crime
can be committed only with do/us directus.

There were 10 judgements, that convicted perpetrators of a crime estab-
lished in 195 § 1 (penalties imposed: 2 fines, 7 limitations of liberty and only
one deprivation of liberty) and 3 judgements that convicted perpetrators of

a crime established in 195 § 2 (penalties imposed: 2 fines and a deprivation
of liberty'.

3.3.3. Art. 196 — Offend of religious feelings®

The art. 196 of the Criminal Code establishes the offence of the
offend of religious feelings. The most difficult aspect of this crime is
finding the difference between allowed criticism and the offend of feel-
ings. In order to classify perpetrator’s behaviour as offending, it has to
include statements or acts which can be considered degrading or abusive,
from both perspectives: objective (the average person would consider this
conduct as an offend) and subjective (the harmed person considers this
conduct as an offend)’. There is a dispute in the study of law if this crime
can be committed only with dolus directus, or also with dolus eventualis,
however the Supreme Court of Poland ruled in the favour of the second
interpretation®.

! Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

2 Art. 196. Whoever offends religious feelings of other petsons by profaning in public
an object of religious worship or a place dedicated to the public celebration of religious rites,
is subject to a fine, the penalty of limitation of liberty or the penalty of deprivation of lib-
erty for up to 2 years. Ttumaczenie: Wrébel Wi (red.), Wojtaszezyk A., Zontek W., <https://
sip.lex.pl/#/act-translation/1459619682>

> Budyn-Kulik Magdalena, Kodeks Karny, Komentarz aktualizowany, <https://
sip.lex.pl/#/commentary/587737045/624046/budyn-kulik-magdalena-i-in-kodeks-karny-
komentarz-aktualizowany?cm=URELATIONS>

* Uchwata Sadu Najwyzszego z dnia 29 pazdziernika 2012 1. o sygnaturze I KZP 12/12,
<https://sip.lex.pl/#/jurisprudence/521321688?cm=DOCUMENT>
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In 2018, there were 7 people convicted of the offence of religious feelings.
Courts imposed in this cases 1 penalty of a fine, 4 penalties of a limitation
of liberty and 3 penalties of a deptivation of liberty'.

3.3.4. Art. 260 — Obstruction of a lawful meeting®

In the art. 260 is regulated by the offence of obstructing a legally held
meeting, assembly or march. The conduct of the perpetrator can have two
forms, he or she can either frustrate or disperse a meeting. Moreover, the
meeting or other event will be considered as frustrated, even if it was finished,
but not as planned. This offence can be committed only with dolus directus,
since it requires classified forms of perpetrator’s conduct, which are force
or unlawful threat’.

There was only one conviction for this crime in 2018, the court sentenced
the perpetrator for a fine®.

3.4. Limitations of freedom of expression because
of public safety

3.4.1. Art. 117 — Exhortation to war of aggression®

The third paragraph of art. 117 establishes the offence of publicly
exhorting to initiate a war or publicly extolling the initiation or conduct

! Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

2 Art. 260. Whoever by force or unlawful threat frustrates conducting a legally held
meeting, an assembly or a march, or disperses such meeting, assembly or march, is subject to
a fine, the penalty of limitation of liberty or the penalty of deprivation of liberty for up to 2
years. Thumaczenie: Wrébel Wi (red.), Wojtaszezyk A., Zontek W, <https://sip.lex.pl/#/
act-translation/1459619682>

3 Cwiakalski Z. ; Wlodzimierz W, (red.) , Zoll A (red.); Kodeks Karny. Czgé¢ Szczegdlna.
Tom II..Cz¢s¢ II. Komentarz do art. 217-277d., <https://sip.lex.pl/#/commenta-
ry/587746540/543980/wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-
szczegolna-tom-ii-czesc-ii-komentarz. ..2>cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

> Art. 117 § 3. Whoever publicly exhorts to initiate a war of aggression or publicly
extols the initiation or waging of such war, is subject to the penalty of deprivation of liberty
for between 3 months and 5 years. Ttumaczenie: Wrébel W. (red.), Wojtaszczyk A., Zontek W.,
<https://sip.lex.pl/#/act-translation/1459619682>
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of a war of aggression. This offence can be committed only with dolus
directus, since those conducts require a perpetrator will, and belongs to the
category of formal crimes, thus commission is not linked to the occurrence
of any result.

Thete were no convictions for this ctime in 2018".

3.4.2. Art. 126a — Exhortation to commit a crime?

This regulation establishes a misdemeanour in the form of public exhorting
to commit crimes regulated in art. 118, 118a, 119 § 1, 120-125 of the Penal
Code or extols those crimes. The crime of inciting to commit these acts may
be committed only with a direct intention, while the subject of dispute in the
study of law is whether the crime of extolling can also commit with a dolus
eventualis. It is a formal crime, which can be committed by any possible form
of behaviour such as screaming, sending messages or even putting a postet up’.
In 2018, there were 3 people convicted of this crime (penalties imposed:
1 fine and 2 deprivations of liberty)*.

3.4.3. Art. 133 — Insult of the Republic of Poland®

This provision establishes the offence of publicly insulting the Nation
or the Republic of Poland. The interpretation of the term “Nation” shall be
inferred from the Constitution of the Republic of Poland, which is linking
the meaning of this term to citizenship. Thus, the Nation is a “historically

! Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

2 Art. 126a. Whoever publicly exhorts to commit the act provided for in arts. 118, 118a,
119 § 1, arts. 120—125 or publicly extols the commission of the act provided for in those
provisions, is subject to the penalty of deprivation of liberty for between 3 months and 5
years. Thumaczenie: Wrébel Wi (red.), Wojtaszezyk A., Zontek W, <https://sip.lex.pl/#/
act-translation/1459619682>

> Rams M., Szewczyk M. ; red. Wrobel W (red.) , Zoll A (red.); Kodeks Karny. Czes¢
Szczegolna. Tom I1. Cze$¢ I Komentarz do art. 117-211a, <https://sip.lex.pl/#/commen-
tary/587374794 /543371 /wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-
szczegolna-tom-ii-czesc-i-komentarz-do...?2cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie />

5 Art. 133. Whoever publicly insults the Polish Nation or the Republic of Poland, is
subject to the penalty of deprivation of liberty for up to 3 years. Ttumaczenie: Wrébel W.
(ted.), Wojtaszczyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>
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shaped, community created on the basis of common historical fates, com-
mon economy, common political institutions, characterized by the exist-
ence of a sense of state as the basic component of group consciousness,
which is manifested by the fact that a given person has citizenship of the
Republic of Poland”!. Of coutrse, the Nation includes not only citizens
living on the territory of Poland, but also those who live in the foreign
states. This prohibited act is a formal offence that can also be committed
with a dolus eventualis®.

There were no convictions of the insult of the Republic of Poland in 2018°.

3.4.4. Art. 255 — Exhortation to commit a crime*

This provision regulates the offence of public exhorting to commit
other crime. This crime has been divided into 2 offences, depending on the
type of crime that the perpetrator incite for. The first paragraph establishes
the offence of public exhorting to commit a misdemeanour or a fiscal
offence while paragraph 2 establishes the offence of public exhortatio to
commit a felony. In order to properly understand the difference between
those offences, I will present below the difference between felony and
misdemeanour.

! Kardas P; Wrébel W (red.), Zoll A. (red.); Kodeks Karny. Cz¢§¢ Szczeg6lna. Tom II.
Cze$¢ 1. Komentarz do art. 117-211a; <https://siplex.pl/#/commentary/587286872/543382/
wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-szczegolna-tom-ii-czesc-i-
komentarz-do...?cm=URELATIONS>

* Wyrok Sadu Apelacyjnego w Lublinie z dnia 6 czerwca 2011 r. o sygnaturze 1T AKa
91/11 <https://sip.lex.pl/#/jurisprudence/5209896322cm=DOCUMENT>, jest to jednak
przedmiotem sporu w doktrynie, (patrz: Kardas Piotr; red. Wrébel Wlodzimierz , Zoll Andrzej;
Kodeks Karny. Cze$¢ Szezegdlna. Tom II. Czesé 1. Komentarz do art. 117-211a <https://
siplex.pl/#/commentary/587286872/543382/wrobel-wlodzimierz-red-zoll-andrzej-red-
kodeks-karny-czesc-szczegolna-tom-ii-czesc-i-komentarz-do...?cm=URELATIONS>)

* Informator statystyczny wymiaru sprawiedliwos$ci, Skazania prawomocne z oskarzenia
publicznego — doroéli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wicloletnie/>

* Art. 255. § 1. Whoever publicly exhorts others to commit a misdemeanour or a fiscal
crime, is subject to a fine, the penalty of limitation of liberty or the penalty of deprivation of
liberty for up to 2 years. § 2. Whoever publicly exhorts others to commit a felony, is subject to
the penalty of deprivation of liberty for up to 3 years. § 3. Whoever publicly extols the com-
mission of a crime, is subject to a fine in the amount of up to 180 daily rates, the penalty of
limitation of liberty or the penalty of deprivation of liberty for up to one year. Ttumaczenie:
Wrobel W (ted.), Wojtaszezyk A., Zontek W, <https://siplex.pl/#/act-translation/1459619682>

127



Freedom of expression under the criminal law of Ukraine and Poland

According to art. 7 of the Criminal Code, the offences are divided into
two categories: felonies and misdemeanours'. Offences which are penalised
with the penalty of deprivation of liberty for no less than 3 years, depriva-
tion of liberty for 25 years and deprivation of liberty for life belongs to the
category of felonies. All the rest of offences established in the Criminal
Code belong to the category of misdemeanours. Fiscal offences are crimes
established in the Fiscal Penal Code.

Paragraph 3 of this provision regulates an act in the form of public praise
of committing a crime.

All three crimes are formal offences that can only be committed with
dolus directus®. Of course, the application of these provisions will be some-
times excluded by lex specialis (eg. Art. 117 § 2, 125).

In 2018 there were 5 people convicted of the crime established in art. 255
§ 1 (courts imposed fines in each case), 3 people convicted of the crime
established in art. 255 § 2 (penalties imposed: 2 fines and 1 limitation of
liberty), and only 1 person convicted of the crime established in art. 255 § 3°.

3.4.5. Art. 256 — Propaganda of fascism*

This regulation establishes the crime of propagating of fascism or other
totalitarian systems. According to Supreme Coutt totalitarian system is charac-

'Art. 7.§ 1. A crime is a felony or a misdemeanour. § 2. A felony is a prohibited act
penalised with the penalty of deprivation of liberty for a petiod of no less than 3 years or with
a more severe penalty. § 3. A misdemeanour is a prohibited act penalised with a fine exceeding
30 daily rates or exceeding PLN 5,000, the penalty of limitation of liberty exceeding one month
or the penalty of deprivation of liberty exceeding one month. Tlumaczenie: Wrébel Wi (red.),
Woijtaszczyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>

? Wyrok Sadu Najwyzszego z dnia 17 marca 1999 r. o sygnaturze IV KKN 464/98,
<https://sip.lex.pl/#/jurisprudence/5214938552cm=DOCUMENT>

’ Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

* Art. 256. § 1.Whoever publicly propagates a fascist or other totalitatian political system
or exhorts to hatred based on national, ethnic, racial, political or religious affiliation or lack of
religious affiliation, is subject to a fine, the penalty of limitation of liberty or the penalty of
deprivation of liberty for up to 2 years. § 2. Whoever, with the purpose of dissemination, pro-
duces, records or imports, acquires, stores, possesses, displays, transports or transfers a printing,
a recording or any other item that contains the contents referred to in § 1 or that is a carrier of
fascist, communist or other totalitarian symbolism, is subject to the same penalty. § 3. The
perpetrator of the prohibited act referred to in § 2 does not commit the crime if he has com-
mitted this act as part of his artistic, educational, collector's or scientific activities. § 4. While
sentencing for the ctime provided for in § 2, the court imposes the forfeiture of the items referred
to in § 2, even if they are not the property of the perpetrator. Ttumaczenie: Wrébel W, (red.),
Wojtaszezyk A., Zontek W, <https://sip.lex.pl/#/act-translation/1459619682>
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terised with the use of terror against political opponents, existence of a party
with a commanding nature, restrictions in human rights'.

Moreover, paragraph 2 of this Article establishes the crime of processing
or possessing the carrier of totalitarian content in the purpose of dissemina-
tion. Previously, this penalty was also imposed on a person who performed
these activities with a carrier of fascist, communist or other totalitarian
symbolism, but in 2011 this regulation was derogated by the Constitutional
Tribunal as inconsistent with the Constitution of Poland?.

However, the crime will not be committed by a person who performs
these activities as part of artistic, educational, collector or scientific activi-
ties, thus the legislator in this regulation is also creating some provisions for
freedom of expression for artists.

This misdemeanour, in all its forms, is a formal crime and may be com-
mitted only with dolus directus, since it requires the conduct of a perpetrator
in a purpose of dissemination (also in § 1, since the legislator decided to use
terms “propagate” and “exhort’™)

There were 40 convictions of the offence regulated in art. 256 § 1 (penal-
ties imposed: 20 fines, 17 limitations of liberty and 3 deprivations of liberty)
and 4 convictions of the offence regulated in art. 256 § 2 (penalties imposed:
3 fines and 1 deprivation of liberty)*.

3.5. Regulations protecting public decency

3.5.1. Art. 202 — Displaying pornographic content in public®

This regulation establishes the offence of displaying pornographic con-
tent in public in such a way that it may impose its reception on a person who

! Postanowienie Sadu Najwyzszego z dnia 1 wrzesnia 2011 r. o sygnaturze V KK 98/11,
<https://sip.lex.pl/#/jurisprudence/521044140?cm=DOCUMENT>

2 Wyrok Trybunatu Konstytucyjnego z dnia 19 lipca 2011 1. o sygnaturze K 11/10, <https://
sip.lex.pl/#/jurisprudence/521057449/1/k-11-10-wyrok-trybunalu-konstytucyjnego?
keyword=K%02011~2F10&cm=SREST>

> Rams M., Szewczyk M. ; red. Wrébel Wi (red.) , Zoll A (red.); Kodeks Karny. Czesé
Szczegolna. Tom I1. Czes¢ I1. Komentarz do art. 212-277d, <https://sip.lex.pl/#/commen-
tary/587746536/543976 /wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-
szczegolna-tom-ii-czesc-ii-komentarz...>cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

> Art. 202. § 1. Whoever publicly displays pornogtraphic contents in a manner that may
impose such contents on another person against this person's will, is subject to a fine, the penalty
of limitation of liberty or the penalty of deprivation of liberty for up to 2 years. Thumaczenie:
Wrobel W (ted.), Wojtaszezyk A., Zontek W, <https://siplex.pl/#/act-translation/1459619682>
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does not wish to see it. The most important element of this crime is imposing
this content on another person against its will, thus if a perpetrator displays
pornographic content in public place, but in the time when nobody is there,
he or she will not be committing this offence’.

In 2018, there were 5 people convicted of this crime and courts imposed
a fine, a limitation of liberty and 3 deprivations of liberty™

In the case of presenting pornographic content with the participation
of a minor, it is not required to fulfil the criteria of public presentation in
such a way that it may impose the reception of another person (this offence
is 4b of this article), while the penalty for such crime is the same. A minor
is a person who is less than 18 years old (in previous text of this regulation,
a minor was considered to be a person who was less than 15 years old)’.

In 2018, there were 2 convictions of the crime established in paragraph 2
and courts imposed fines in both cases®.

Both misdemeanours are formal crimes and can be committed with dolus
directus or dolus eventualis®.

3.6. Regulations dealing with elections

3.6.1. Art. 248 — Interference in voting®

This regulation establishes a list of prohibited activities in relation to the
organization of elections to the Sejm, Senate, election of the President, elec-

! Filar M. (red.), Berent M., Kodeks Karny. Komentarz, Wyd V, <https://sip.lex.pl/#/
commentary/587611189/503439/filar-marian-red-kodeks-karny-komentarz-wyd-
v?em=URELATIONS>

? Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

* Filar M. (red.), Berent M., Kodeks Karny. Komentarz, Wyd V, <https://sip.lex.pl/#/
commentary/587611189/503439/filar-marian-red-kodeks-karny-komentarz-wyd-
veem=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajéw przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>

° Bielski Marek; red. Wrébel Whodzimierz , Zoll Andrzej; Kodeks Karny. Cze$¢ Szcze-
golna. Tom II. Cze¢s¢ 1. Komentarz do art. 117-211a; <https://sip.lex.pl/#/commenta-
ry/587286941/543469 /wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-
szczegolna-tom-ii-czesc-i-komentarz-do...?2cm=URELATIONS>

¢ Art. 248. Whoever in relation to elections to the Sejm, the Senate, election of the
President of the Republic of Poland, elections to the European Parliament, elections of local
government authorities or referenda: 1) draws up a list of candidates or voters that does not
include eligible persons or that includes ineligible persons, 2) uses deceit with the purpose of
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tions to the European Parliament, local government authorities or referenda.
Most acts can be done with both dolus directus and eventualis, except using
deception to improperly draw up a list of candidates or voters and obtain an
unused ballot paper, which can be committed only with direct intent. Even
though the crime itself does not belong to the category of individual offences,
some acts can be conducted only by a person with special characteristic (e.g
only a person authorised to create a list of candidates can use deceit to draw
it up impropetly)".

In 2018, there were 13 convictions of this crime and courts imposed 10
fines, 1 limitation of liberty and 2 deprivations of liberty™.

3.6.2. Art. 249 — Interference in voting’®

Norm of art. 249 establishes other crimes of interference in elections.
This misdemeanour belongs to the category of formal offences that can be
committed only with dolus directus, since it requires qualified conduct of
a perpetrator (the use of force, unlawful threat or deceit).

There were no convictions of this offence in 2018

improper drawing up of a list of candidates or voters, election reports or other electoral or
referendum documents, 3) destroys, damages, conceals, alters or forges election reports or
other electoral or referendum documents, 4) commits a malfeasance or allows the commission
of a malfeasance with regard to collecting or counting of votes, 5) gives away an unused vot-
ing card to another person before the lapse of the voting period, or obtains an unused voting
card from another person with the purpose of using it during the voting, 6) commits a mal-
feasance with regard to drawing up the lists with the signatures of citizens nominating candi-
dates for elections or citizens initiating a referendum, is subject to the penalty of deprivation
of liberty for up to 3 years. Ttumaczenie: Wrébel W. (red.), Wojtaszczyk A., Zontek W.,
<https://sip.lex.pl/#/act-translation/1459619682>

! Pilch A., Szewczyk M. ; red. Wrobel Wi (red.) , Zoll A (red.); Kodeks Karny. Czgs¢
Szczegolna. Tom I1. Czes¢ I1. Komentarz do art. 212-277, <https://sip.lex.pl/#/commen-
tary/587746524/543964 /wrobel-wlodzimierz-red-zoll-andrzej-red-kodeks-karny-czesc-
szczegolna-tom-ii-czesc-ii-komentarz...2>cm=URELATIONS>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/ >

* Art. 249. Whoever by force, unlawful threat or deceit interferes with: 1) an assembly
preceding voting, 2) the free exercise of the right to stand for an election or to vote in an
election, 3) the voting or counting of votes, 4) drawing up election reports or other electoral
or referendum documents, is subject to the penalty of deprivation of liberty for between
3 months and 5 years. Ttumaczenie: Wrébel W, (red.), Wojtaszezyk A., Zontek W., <https://
sip.lex.pl/#/act-translation/1459619682>

* Informator statystyczny wymiaru sprawiedliwosci, Skazania prawomocne z oskarzenia
publicznego — dorosli — wg rodzajow przestepstw i wymiaru kary w 1.2008-2018, <https://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/>
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3.7. Petty offences code
3.7.1. Art. 138 of petty offences code — Higher fee for the service

Moreover, the breach of freedom of expression can lead to legal
consequences provided in the Petty Offences Code. The most interesting
example is art. 138 of this code, which is penalising charging a higher fee
for the service. The regulation states that the perpetrator who is profes-
sionally involved in the provision of services and charges a higher fee
for this service, is punishable by a fine. What is more, previously this
regulation was also punishing a person who was refusing to perform
a task without a good cause, however this norm was considered by Con-
stitutional Tribunal to be inconsistent with the Constitution'. This ruling
is an outcome of the case of a person who refused to perform a service
because of his beliefs.

4. What criminal liability measures are provided
in national legislation for the breach of the
limitations on the freedom of expression?

Freedom of expression constitutes one of the essential foundations
of such a society, one of the basic conditions for its progress and for the
development of every man®. However, Article 10 of European Conven-
tion on Human Rights indicates that exercise of these freedoms |...] may
be subject to such formalities, conditions, restrictions or penalties as ate
prescribed by law and are necessary in a democratic society’. In the Polish
legal system the Criminal Code is the elementary source of law regarding
rules on criminal liability for breach of the limitations on the freedom of
expression. Aforementioned Code provides different types of penalties

! Wyrok Trybunalu Konstytucyjnego z dnia 26 czerwca 2019 t. o sygnaturze K 16/17;
<https://sip.lex.pl/#/jurisprudence/522778410/1?directHit=true&directHitQuery=K %20
16~2F17>

* Handyside v. The United Kingdom, 5493 /72, Council of Europe: Eutropean Court of
Human Rights, 4 November 1976

3 Council of Europe, European Convention for the Protection of Human Rights and
Fundamental Freedoms, 4 November 1950
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or penal measures. The following will be discussed below: the penalty of
deprivation of liberty, the penalty of restriction of liberty, fine and adjudg-
ment of compensatory payment. Limitations on the freedom of expression
located in the Criminal Code are not collected in one chapter, but they are
presented in several various chapters.

In the Polish criminal law the penalty of deprivation of liberty is the
primary means of responding to manifestations of setious crime'. Polish
Penal Enforcement Code in Article 67 states, that execution of this penalty is
aimed at inducing the convicted person’s willingness to cooperate in shaping
his or her socially desirable attitudes, in particular the sense of responsibility
and the need to respect the legal order and thus to refrain from returning
to crime. Furthermore, it lasts for the shortest time one month, 15 years at
the most. Due to the weight of this penalty it is seldom intended for breach
of the limitations on the freedom of expression. Nevertheless, the Polish
Criminal Code provides the possibility of adjudicating this penalty, inter alia,
for the crimes of:

— insulting the nation or the Republic of Poland, insulting the President
and public insulting (due to national, ethnic, racial, religious or religious af-
filiation or because of lack of religious beliefs), for up to 3 years,

— offence of religious feelings, promoting Fascism and Totalitarianism,
for up to 2 years;

— libeling and insulting by means of mass communication (qualified types
of libel and insult), insulting symbol of the State, for up for 1 year.

With reference to the crime of insulting the nation, the reason for such
a relatively high threat of punishment may hide behind the very premise of
criminalisation, which is the necessity to protect the dignity of both the Pol-
ish nation and the Polish state® In case of insulting the President or public
official, the statement of the Constitutional Tribunal (Poland) should be
regarded as correct: “the law should counteract the spread in the language
of public communication of offensive [..] phrases that violate human dignity,
replace authentic public debate with ad personam arguments, the language

' Wrébel Wlodzimierz (red.), Zoll Andrzej (red.), Kodeks karny. Cze¢sé ogdlna.
Tom 1. Cze$¢ I. Komentarz do art. 1-52, wyd. V

2 M. Krolikowski, R. Zawtocki, Kodeks karny. Cz¢$¢ szczegolna. Komentarz do artyku-
16w 117-221. Tom 1. Wyd. 4, Warszawa 2017
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of the social margin, lowering the authority of state institutions and people
in public office.”!

The penalty of restriction of liberty in Polish legislation, in terms of se-
verity, [..] is an indirect penalty between a fine and imprisonment. According
to the legislator, it is to be a punishment imposed in response to minor and
medium crime? It shall be for not less than one month and not more than 2
years and it is imposed in terms of months and years. Moreover, the Criminal
Code provides two variations of the penalty of restriction of liberty, they
may be pronounced individually or jointly. They consist of: 1) the obligation
to perform unpaid, controlled work for social purposes, 2) withholding from
10% to 25% of the remuneration for work on a monthly basis on the social
objective indicated by the court. Additionally, while serving a sentence, the
convicted person may not change his or her place of residence without the
court’s consent and is obliged to provide explanations concerning the course
of serving the sentence. This type of punishment may be imposed primar-
ily for the crimes of: insulting, libeling, insulting the monument, offence of
religious feelings, insulting symbol of the State. With regard to the crime of
insulting, it might be added that the good protected by law under Article 216
of the (Polish) Criminal Code is human dignity, understood primarily as an
internal aspect of the worship of the person’. This may be related to the
fact that this crime is prosecuted by private accusation, just as in the case of
the crime of libel.

The fine is the most lenient penalty among the code penalties imposed
for a crime. The essence of the fine is an economic nuisance, which consists
in interfering with the perpetrator’s property. This annoyance is implemented
by the obligation to pay the State Treasury a sum of money specified by the
coutrt in the conviction®. The fine is measured in daily rates by determining
the number of rates and the amount of one rate, the lowest number of
rates is 10 and the highest is 540. When determining the daily rate, the court
takes into account the perpetrator’s income, personal and family conditions,

Wyrok Trybunatu Konstytucyjnego z dnia 21 wrzesnia 2015 r. K 28/13
Stefaniski Ryszatd (red.), Kodeks karny. Komentatz wyd. 25

B. Kunicka-Michalska, Przestepstwa przeciwko czci, s. 308

A. Grzeskowiak, w: Grzeskowiak, Wiak, Kodeks karny, 2015, s. 276
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property relationships and earning possibilities. The daily rate cannot be lower
than 10 PLN or exceed 2000 PLN'. A fine is also provided for offences that
have already been mentioned when describing the penalty of restriction of
freedom. The important thing is that the fine is the most common penalty
for a crime of insulting®. This is understandable because the Court, when
choosing the penalty, is guided not only by the circumstances of the case
(social harmfulness of the insult, repentance of the perpetrator, regret), but
also by the personal conditions of the offender (e.g. previous criminal record,
assets of the convicted).

Compensatory payment to the benefit of the injured person, the Polish
Red Cross or towards another social cause indicated by the injured person,
is considered as a compensatory measure. The essence of the reference is to
pay a certain amount of money to a specific entity’. The court may decide to
impose a compensatory payment in case of conviction for any type of libel
offence crime or crime of insulting. The amount of this compensatory meas-
ure cannot exceed 100 000 PLN. Giving (the injured party) the opportunity to
indicate the social purpose for which the court may rule on the relationship,
reflects one of the fundamental principles of the current criminal law order,
expressed in taking into account, as far as possible, the position and legally
protected interests of the injured party*

The growing number of convictions for the crime of libel (one of the
most common limitation on the freedom of expression) in Poland in recent
years® indicates the need to look into the validity of criminalisation of this
crime as well as other limitations on the freedom of expression provided in
Polish legislation.

' Criminal Code 1997 , Article 33

2 <https://isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie>; Roczniki
Statystyczne RP za lata 2011-2016; Informator Stastyczny Wymiaru Sprawiedliwosci

> M. Krolikowski, R. Zawlocki, Kodeks karny. Cz¢$¢ szczegélna. Komentarz do artyku-
tow 117-221. Tom 1. Wyd. 4, Warszawa 2017

* Ibidem.

> Stanowisko HFPC, Watchdog Polska i Towarzystwa Dziennikarskiego, <https://
www.hfht.pl/dekryminalizacja-znieslawienia-droga-do-wykonania-wyroku-etpc-stanowisko-t
rzech-otganizaciji/>
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5. Is the freedom of expression protected
by the criminal law?

Freedom of expression in Poland is being guaranteed and therefore pro-
tected by the Constitution of the Republic of Poland. However, the polish
penal code also refers to this basic freedom in democratic countries.

Polish penal law mostly addresses the issues of exceeding limits of the
freedom of expression such as defamation or insults. Those examples are
included in articles 135 (addressing public insulting of president of the Re-
public of Poland), 137 (public insulting of national flag, emblem, banner or
any other national symbol) or 226 (insulting public servant or constitutional
authorities).

But are there no references towards protection of freedom of expression
in polish penal law? Actually, there are — for example Article 213 clause 1 and
2 which protect true accusations made in private as well as public propagation
of true accusations towards public servants’ actions and those serving the
purpose of defending public interests.

And this Article should be the main focus in the discussion about free-
dom of speech inside polish penal code. And that’s because this particular
Article introduces an interesting mechanism of switching the burden of
proof towards the defendant and forcing him to prove innocent rather
than having to prove them guilty. So this regulation is an embodiment of
the right to criticize but on the other hand it contains strict regulations on
how this right should be exercised. According to the Supreme Court of
Poland right to criticism mainly allows people to express their opinion and
judgement without checking them for compliance with actual truth and
only after considering it under the premises of Article 212 par 1 if given
plea was to be found untrue should we consider it on the surface of the
non-statutory right to criticism.

Considering all things given polish penal law focuses rather on punishing
violation of the borders of freedom of speech rather than protecting the
actual right leaving the protection to the said freedom to the Constitution,
however as pointed out there are some circumstances under which the penal
law can exclude criminal responsibility.
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6. Has your country reached the adequate
balance in establishing criminal responsibility
for the breach of the limitations to the
freedom of expression? If not, what needs
to be changed?

It seems that the balance in legal norms defined by the Polish Penal
Code between criminal responsibility for breach of the limits of freedom of
expression and lack of it, although not perfect, it is sufficient to implement
the assumptions of constitutionally protected values, is not wrong. Naturally,
it would be naive to say that the construction of these norms is in any way
perfect and should not be subject to change. Such changes are absolutely
necessary and I will write about their reasons later in this report.

Nevertheless, an appropriate balance in the matter at hand is maintained,
first of all, not only through the appropriate formulation of legal norms in
a synthetic form, but also through the use of, for example, the institution of
a justification. This is a typical circumstance that always excludes the criminal
record and sometimes the unlawfulness of the act'. One of them is the jus-
tification based on permitted criticism. The legislator correctly assumed that
in order to protect the constitutional freedom of speech, it is important not
only to protect the subject whose goods have been infringed (aggrieved), but
also those who potentially infringe these goods — their freedom of expression.
This balance is visible in the case of the offense of defamation (included in
Art. 212 of the Penal Code) and the corresponding justification (included
right next to it, in Art. 213 of the Penal Code). It is forbidden in Polish law
to publicly defame a person and expose them to ridicule, under penalty of
a criminal sanctions. But the legislator, decided to protect the constitutional
right to freedom of expression, and stated that if the allegation was true and
committed in private, the unlawfulness of the act is excluded by law. A simi-
lar solution is visible in Art. 196 Penal Code — crime of offending religious
feelings. Any behaviour that would publicly offend the object of religious
worship or a place where religious ceremonies would take place is prohibited.

' J. Warylewski, Prawo Karne cz¢$¢ ogdlna, wydanie 7, Warszawa 2017, s.311
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In this case, although the legislator did not foresee the existence of a typical
situation in which unlawfulness or punishability could be excluded, the case
law comes to the rescue. An example is the case of Adam Darski (described
in more detail in section titled ,,How freedom of express is regulated in Your
country”), in which the Supreme Court stated in its resolution that a crime
under Art. 196 of the Penal Code, should act with a direct or possible in-
tention, i.e. deliberately’. In the cited case, the singet’s views were widely
known and largely shared by the concert participants. Therefore, it becomes
impossible to commit this crime unintentionally and you cannot offend the
religious feelings of a person who did not participate at the time of com-
mitting the act and would find out about it post factum. In a similar way,
the Polish legal system tries to balance the sphere of freedom and criminal
responsibility by setting limits in the conduct of every human being. Thus,
for each constitutionally described freedom, the Polish Penal Code provides
for criminal liability for their violation.

However, this system is not permanent and must undergo adjustments
along with technological progress and cultural and social changes. The three
most important issues currently faced by the Polish legal system in order to
continue to ensure an appropriate balance in determining the boundaries
between freedom of expression and criminal reaction for crossing them are
the issues of the limits of artistic freedom (where art ends and prohibited
content begins), hate speech (especially related to freedom of expression on
the Internet) and responsibility for spreading false information. The lack of
appropriate legal provisions regulating these issues is becoming more and
more apparent with time. Therefore, it is postulated, inter alia, establishment
of recognition of the so-called a justification of artistic performance that
would provide legal protection to people presenting controversial content
within the created work. Currently, artistic freedom has a statutory rank, but
it is not specified what, according to the Constitution, art itself or artistic
creation itself is. This freedom is protected by a quasi-justification called
non-statutory justification. Undoubtedly, an important issue is to raise this
justification to the statutory rank and not to leave it in the present state, so
only at the level of the doctrine opinion. Currently, a certain paradox arises,

! Supreme Court tesolution, 29 October 2012, signature I KZP 12/12
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which consists in the fact that the freedom of art protected by the constitu-
tion is protected by criminal law — by means of a non-statutory justification —
formally almost to the same extent as custom (e.g. April Fool’s Day) or sports
risk. Formalizing it would ensure greater stability of the law and jurisprudence
as well as increase the awareness of citizens in this area, for whom it would
be easier to get acquainted with this subject, without the need to delve into
doctrinal considerations. However, it is difficult because one should first find
out how to define the concept of art. If it was considered an imitation of
beauty, aestheticism, it could be narrowed down too much and its meaning
could be distorted, bearing in mind that for example in modern times, artistic
creativity also includes the so-called non-representational art. On the other
hand, expanding it would make some behaviours that are objectively socially
harmful would be protected too much.

The issue of responsibility for disseminating false information is a bit
more complicated because one thing is deliberately keeping people who be-
lieve in the so-called hypothesis of flat earth, e.g. for commercial purposes,
other thing is to mislead the public during the election period in order to
influence the results of individual candidates, and another thing is to provide
false information in the field of natural sciences, e.g. medicine, in order to
gain financial benefits and which would result in death of a believer in the
erroneous information provided. Considering this issue, without a doubt,
on the basis of the degree of social harmfulness of the act, one can find
qualified types of a potential crime of public disinformation. The concept of
social harmfulness itself, although it does not have a strict definition in Polish
criminal law, can be described as the attitude of society towards the committed
act. It is also subject to gradation and can be negligible or e.g. significant and
become the so-called a qualified type, characterized by a particularly negative
evaluation of the society in relation to the manner of committing the crime,
its consequences or the attacked legal good.

However, first of all, it can be seen from the examples 1 have given the
elements of the potential crime itself. It is important to recognize them and
keep in mind the constitutionally protected freedom of speech and informa-
tion, and not to penalize rumours or provide false information resulting from
ignorance of their irregularities to the person providing them. In the Polish
legal system, there is practically no law that would directly protect access to
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reliable information and criminalize behaviour that misleads the public opin-
ion. Therefore, it becomes more and more vital to implement the regulations
that characterize activities aimed at such disinformation. Criminalization of
such behaviour should be based on specific characteristics such as:

1. Deliberate action and awareness of incorrect information provided,

2. Objectively, high social harmfulness,

3. An act directed at the public or a social group.

Moreover, disinformation itself as an object of an executive action should
not be conditional on the achieve of the intended purpose.

Summing up, the legal and criminal system of protection of freedom
of expression in Poland, although not perfect, is at the appropriate level to
effectively implement the assumptions of constitutional freedoms and it can
certainly be said that there is an appropriate balance between the protection
of these freedoms and the criminalization of behaviours that violate them.
With the aforementioned technological progress and the changing cultural and
moral conditions, new challenges for criminal law arose. The false information
I have mentioned, hate speech or better protection of artistic creativity are
the most important challenges faced by the Polish justice system in this area,
and appropriate changes should be made as soon as possible.

7. What circumstances should be taken into
account in criminalization of the freedom
of expression?

Freedom of speech and expression is one of the cornerstones of a demo-
cratic state under the rule of law, as well as a modern democratic system in
a general sense. Therefore, each time, the issue of the limitation of these
rights requires the fulfilment of strict conditions, which will always leave
a wide scope for public discussion. Most often, the premises allowing for the
criminalisation of expression in the case of Polish judicial practice concern
images of religious feelings, or the promotion and promotion of totalitarian
regimes, however, in my opinion, there is a need for a broader, theoretical-
legal approach to the problem of categorising the premises for restricting
freedom of expression.
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Freedom of speech and expression, due to its fundamental importance
in the rule of law, is of course guaranteed by the national, international or
EU legislation. The most important legal acts that guarantee freedom of
expression are:

— Constitution of the Republic of Poland,

— Universal Declaration of Human Rights,

— Charter of Fundamental Rights of the European Union.

Of course, the Constitution of the Republic of Poland itself, which is the
most important legal act in the whole system of Polish law, will be the most
important from the perspective of practical application in Poland.

From the perspective of the above analysis, the most important will be
articles of the constitution such as:

— Article 14: The Republic of Poland shall ensure freedom of the press
and other social media.

— Art. 31 §3: Restrictions on the exercise of constitutional freedoms
and rights may be imposed only by law and only if they are necessary in
a democratic state for its security or public order, or for the protection of
the environment, public health and morals, or the freedoms and rights of
others. These restrictions shall not violate the essence of freedoms and rights.

— Art. 53 §5: Freedom to manifest one’s religion may be restricted only
by law and only if it is necessary to protect national security, public order,
health, morals or the freedom and rights of others.

— Art. 54 {1: Everyone is guaranteed the freedom to express his or her
views and to obtain and disseminate information.

As you can see, freedom of speech and expression is one of the funda-
mental features of the Polish legal system and is also guaranteed in a wide
range of categories. An interesting element is also the specification of certain
specific issues concerning the protection of freedom of expression in these
issues. Apart from the freedom of expression and thought, these concerns,
in particular, the issues related to the religious freedom of all religious as-
sociations and churches operating and registered in the territory of the
Polish Republic. Also, due to historical reasons, the authors of the Polish
Basic Law, in Article 14, guarantee the freedom of the press and journalistic
work, while at the same time prohibiting all forms of both censorship and
preventive censorship.
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It is understandable that when freedom, which is so important from
a systemic perspective, is restricted, very often the question of whether
a given premise should already form the basis for the restriction of free-
dom of expression is unclear and questionable even among state insti-
tutions. An excellent example of this is the case being examined by the
Constitutional Court, at the request of the Ombudsman, Mark K 28/13".
In this case, the RPO asked for an examination of the compatibility of
Article 49 §1 of the 1971 Code of Offences with the constitution guar-
anteeing freedom of expression and expression. The content of this
Article is as follows:

Art. 49. § 1. Anyone who, in a public place, demonstrably shows disrespect
for the Polish Nation, the Republic of Poland or its constitutional bodies,
shall be subject to the penalty of arrest or fine.

This article, which still comes from the legislation of the People’s Re-
public of Poland, clearly shows the potential problem of marking the limits
of expression and speech. On the one hand, there is the individual’s right to
freedom of expression, guaranteed both by the 31st Article of the Constitu-
tion and by the provisions of the Convention for the Protection of Human
Rights and Fundamental Freedoms. On the other hand, however, it serves to
protect the value of the Polish state itself, the entire Polish nation or consti-
tutional bodies, which, because of their great importance in the state, must
also be protected by them and their authority.

Therefore, in considering the limitation of freedom of expression, the
ruling of the Constitutional Court, in this case, may be very valuable to us.
The TK ruled that Article 49 does not violate constitutional freedoms and is
fully applicable, with sufficiently precise formulations as pointed out by the
Ombudsman in his conclusion. However, looking at the communication of
the Constitutional Court itself, in this case, the principle of proportionality
is very much stressed™

! Case K 28/13 Initiator: Ombudsman. RPO applied for the examination of the compli-
ance of art. 49 § 1 of the Act of 20 May 1971 — Code of Offences with art. 54 § 1 in con-
nection with art. 31 § 3 of the Constitution of the Republic of Poland and with art. 10 of the
Convention for the Protection of Human Rights and Fundamental Freedoms.

2 <https://trybunal.gov.pl/postepowanie-i-orzeczenia/komunikaty-prasowe/ komuni-
katy-po/art/8558-wolnosc-slowa-ograniczenia-wolnosci-slowa>
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The Constitutional Court found that Article 49 § 1 of the Code of Civil
Procedure slightly restricts freedom of speech, eliminating only the manifesta-
tions of its abuse in public places, and only in relation to the most important
entities from the constitutional point of view. It does not, however, restrict
this freedom in such a way as to make it impossible to make judgments, give
opinions, or even criticism of these subjects, and thus does not suppress the
public debate that can and should take place in a way that is free from the
demonstrable disrespect shown in public places. In the opinion of the Con-
stitutional Tribunal, the essence of freedom of speech has not been violated,
and the restriction introduced, justified by a public policy premise, does not
violate the principle of proportionality.

The very principle of proportionality will be a fundamental premise
behind any consideration of limiting freedom of expression. From the
CT’s message, it also follows that the value of the restriction of freedom
of expression or expression is stressed, as can be seen in such statements as
“slightly limits the freedom of speech” or “does not, however, hinder that
freedom in a way that makes it impossible to make judgments”. Thus, it can
be assumed, on the basis of the assessment of this highest judicial authot-
ity in Poland, that both freedom and its restriction in the case of speech
and expression are gradual values, possible to limit to some extent, but still
guaranteed. As a result, the most important prerequisite for the decision to
restrict freedom of expression will be its proportionality. Each time there
will be a need to “weigh” pure freedom on the one hand and another good
or value that should be protected on the other. This approach is, of course,
quite subjective, from the perspective of both the legislator and later the judge,
which guarantees judicial freedom and the possibility to approach each case
individually in this regard.

Therefore, there is a limited catalogue of reasons to limit freedom of
expression in Polish legislation. In the case of Poland, the restriction of
freedom of expression and expression is mainly based on articles of the
penal code such as:

Art. 196. CC Whoever insults the religious feelings of others by publicly
insulting an object of religious worship or a place intended for the public
performance of religious rites is subject to a fine, the penalty of restriction
of liberty or imprisonment for up to 2 years.
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Art. 256. KK Propagating Fascism or another totalitarian system:

§ 1 Anyone who publicly promotes a fascist or other totalitarian state
system or incites hatred based on national, ethnic, racial, religious or religious
differences, is subject to a fine, restriction of liberty or imprisonment for up
to 2 years.

Art. 135. Active assault or insult of the President of Poland:

§ 2 Who publicly insults the President of the Republic of Poland, is
punishable by imprisonment of up to 3 years.

In addition to the above, there are, of course, other regulations applicable
in proceedings restricting freedom of expression, for example, in the noisy
case of the 1.6dZ printer' who, at the time of refusing to print promotional
materials for the Equality March, was charged under Article 138 of the Code
of Offences.

Every time the freedom of expression is restricted in the Polish legal
system, there is a different good or value behind it. This may, for example,
be a premise for a healthy free-market economy, not excluding any group
of people unjustifiably from the market and from the possibility of enter-
ing into legal relations, as in the case of the printing house’s case, which is
the furthest away from the issue. However, the most common cases of this
type in Poland are still those of insulting religious feelings. This is a very
delicate subject, especially recently. On the one hand, the feelings of peo-
ple who may feel offended remain there, as well as some traditional values
that have a significant impact on the state in historical terms, but on the
other hand, an increasingly modern and more secularized society appreci-
ates the opportunity to make vital comments on religious issues. A great
example of what grounds should be taken into account, in this case, is the
court ruling that the vocalist, Adam Darski, has torn the Bible on stage.
The court ruled that people going to the black metal band’s concert were
previously aware of the artists’ creative style, so their feelings could not
be unexpectedly offended by this gesture, while another issue is the issue
of Internet transmission, where a random viewer may come across such

! <https:/ /www.rp.pl/Prawo-karne/190629570-Trybunal-ws-drukarz-vs-LGBT-nie-
mozna-nikogo-zmuszac-do-swiadczenia-uslughtml>
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a recording by chance and feel offended. As you can see, however, even
in this matter, the courts are still looking for the greatest possible scope
for defending the freedom of expression, as well as the proportionality of
possible limitations. In this case, proportionally, only the actual offence of
someone’s feelings can lead to punishment for the artist’s performance, and
I personally agree with this approach.

An insult to government officials, such as the president, is also a ba-
sis for restricting freedom of speech and expression, as well as one clear
example of protecting values if they are opposed to freedom. The state
itself, as well as its officials, require, regardless of the times and people in
office, the respect that this state legislation protects. This is not a matter
of censorship of criticism, however, but of maintaining a certain level of
discussion, even critical.

8. How can you evaluate public opinion
about freedom of expression in your country
in general?

Currently, freedom of expression in Poland is guaranteed by the constitu-
tion. That is why it is the fundamental right of every citizen. Theoretically,
there is media pluralism in Poland which is provided by the constitution and
other provisions in polish legislation. For example, if you want to create your
own TV channel, you should be granted by a concession given by the National
Radio and Television Council. There are many TV channels, newspapers or
unlimited internet access. In the media space, it is possible to share opinion,
debate and express views with all due respect to what other people think.

But is freedom of expression really respected in Poland?

In 2015 Poland was ranked 18th place by the Reporters Without Borders
Report (2020 Wotld Press Freedom Index). In 2020 Poland is in 62™ place.
What are the reasons for this situation? First of all, the government begins to
have an effect on the freedom of expression of independent media outlets.
As an example, we can use the Gazeta Wyborcza case which continues to be
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the leading target of government lawsuits. Second, state-owned media are
not objective and, what is more, the content is considered as propaganda.

Another example which I want to mention is the democracy ranking
published by British “The Economist” where Poland was in 57* place. This
means that Poland is considered a “flawed democracy”. One of the reasons
is the campaign against private TVN'.

To illustrate how state-owned TVP is I will demonstrate an example
from local and regional elections. There are three main TV stations in Po-
land: TVP (public TV), TVN and Polsat. Each of them has its own news
program. Journalist Society compared them in their report campaign in the
recent local and regional elections (21 October/4 November 2018). What
were the results? In public TV 73% of the politicians’ statements aired were
PiS politicians talk, including the PiS candidates. What is more — in this huge
overwhelming propaganda everything was linked to the campaign and sup-
porting government candidates®.

The propaganda is not only shown in the political campaign. TVP often
attacks TVN calling them for example “Fake news factory” or accusing sta-
tion creators and journalists of relations with the services of the People’s
Republic of Poland. On April 2020 TVP made a special series of programs
which were composed of different charges against TVN such as promoting
abortion or creating the rebellion’.

After this attack, The US ambassador to Warsaw, Georgette Mosbacher,
intervened. TVN is a private broadcaster owned by Discovery and, as Mos-
bacher published on her Twitter, “publicly traded US company listed on the
NY Stock Exchange, committed to transparency, freedom of speech, and
independent, responsible journalism. To suggest otherwise is simply false”.
Also, it was not the first time the ambassador had intervened with regard
to polish media. In 2018 she wrote to Prime Minister Mateusz Morawiecki

' Daniel Tilles, ,,Poland falls to lowest ever position in World Press Freedom Index”,
Notes from Poland, 2020

* Piotr Maciej Kaczynski, ,,Poland’s public TV is a propaganda tube, confirmed”,
political-europe.com, January 14, 2019

> Magdalena Chrzczonowicz, ,,Rebelia, ubecja, aborcjal Taki byl tydzien z nagonka
pracownikéw TVP na dziennikarzy TVN”, OKO.press, 23 kwietnia 2020
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“expressing deep concern over recent allegations made by members of the
Polish government against... TVN""".

Unfortunately, despite the fact that Poland is a democratic country and
has constitutionally guaranteed freedom of expression, it is in great danger.
The threat that basic rights to express opinion, feelings and thoughts is real.
To emphasize how huge this threat is I want to present one more example
which is connected with LGBT+ community.

According to the annual “Rainbow Map” produced by ILGA-Europe,
a Brussels-based NGO that advocates for the rights of LGBT people, Po-
land is the worst country in the European Union for LGBT People. They
are attacked by politicians, church and state-owned or conservative media.
President Andrzej Duda has dismissed LGBT as foreign ideology undermin-
ing Poland traditions. Archbishop of Krakow, Marek Jedraszewski said that
the LGBT community is similar to communism and Nazism and must be
resisted. Also, he described them as “rainbow plague”. What is more Gazeta
Polska, the conservative polish newspaper was distributing tickets allowing
people to mark somewhere as an ‘LGBT-free zone™.

In March 2017 The District Court for £.6dz Widzew found guilty of
a misdemeanour of an employee of a private printing house who refused
to print the posters of the LGBT foundation because of his convictions.
However, he refrained from imposing penalties on him. The court, justifying
the judgment, that there was no justification, the misdemeanour has occurred
but as it comes to fine — the reason is the family situation. The Constitutional
Tribunal on June 26 this year ruled that the provision providing for penalties
for willful refusal to provide services without just cause is unconstitutional.
Penalizing a refusal to provide services, intent without a just cause constitutes
an interference with the freedom of the service provider, in particular the
right to decide on the conclusion of a contract, the right to express one’s
own opinion or to act in accordance with one’s conscience. Freedoms limited
by the challenged provision are no less important than protection against

! Daniel Tilles,” American ambassador defends US-owned station attacked as “fake news
factory” by Polish state TV”, Notes from Poland, 2020

2 Daniel Tilles, ,,LGBT ideology” is like Nazism or Bolshevism and must be tesisted,
says Polish archbishop”, Notes form Poland 2020
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discrimination The legislator may use milder but more effective means of
protection against discrimination. This shows that we are dealing with an
ideological war in every part of our life!.

To sum up, when there is no other option to get the basic rights, the
activist must fight in the tragic ideological war. Fight the power, the church,
the other people. When the three activists hung rainbow flags on monuments
in Warsaw, they were arrested because it is a threat to Roman Catholic values
and the nation’s identity. The crime carries a possible sentence of two years
in prison. But what should they do when they are compared with the Nazi
plaguer The flag is an only weapon of choice’.

Why in the 21 century we have to fight for our rights? The above exam-
ples show that democracy, equality and freedom of expression are in great
danger because of discrimination and propaganda.

Conclusion

Summarizing all of the reports which are presented above, it is really
difficult to appropriate the balance between the freedom of expression and
the lack thereof. The reports indicate the Polish legislation on freedom of
expression which has to protect this fundamental human right. Unfortunately,
there is a disturbing tendency to it being limited.

! Krzysztof Sobczak
sadu”, prawo.pl, 2019

2 Anatol Magdziarz ,,In Poland, the Rainbow Flag Is Wrapped Up in a Broader Culture
Wat”, New York Times, 2020
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General conclusions

Compering the research, it should be noted that the freedom of expres-
sion is regulated and protected in national legislation both in Ukraine and
in Poland (Constitutions, National Laws, Conventions, Declarations, etc.).

Besides the Constitution, there are many legal acts and documents regard-
ing and or protecting the freedom of expression in some way.

For Instance, due to the Polish legislation, Freedom of speech is cet-
tainly closely tied to — or at least should be tied to — free media. And
regarding that issue, the Act of January 26 1984 on Press Law constitutes
that, on the basis of The Constitution, the press in Poland uses freedom
of expression and practices citizens’ rights to reliable and fair informing,
transparency of public life and the control and criticism of the public. Fur-
thermore, this act grants every citizen the right to inform the press about
anything, according to personal freedoms, freedom of speech and the right
to criticism. The right to report to the press is also a key component of
maintaining transparency and the safety of the public, as well as exercising
personal rights and freedoms.

Accordingly, Ukrainian legal protection of freedom of expression is based
on the following: the Laws of Ukraine ‘On Information’, ‘On Printed Mass
Media (Press) in Ukraine’” and ‘On Access to Public Information’, together
with the Constitution of Ukraine and the Civil Code, which are the leading
legislative instruments governing the right to freedom of expression and
freedom of speech as its component.

Discussing the question of the limitation of freedom of expression.
The researchers specified the question of freedom of expression and its
limitations under the European Convention on Human Rights as well as
compared the Limitations accordingly to National Legislations in Poland
and in Ukraine.

As for limitation conditions, art. 31 paragraph 3 of Polish Constitution
states that “any limitation upon the exercise of constitutional freedoms
and rights may be imposed only by statute, and only when necessary in
a democratic state for the protection of its security or public order, or to
protect the natural environment, health or public morals, or the freedoms
and rights of other persons. Such limitations shall not violate the essence
of freedoms and rights.” The most important consequence of the provi-
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sion mentioned above is providing Polish legal system with the principle
of proportionality.

Accordingly, the Constitution of Ukraine, art 34, §2, it’s indicated that the
execution of the right to freedom of expression may be restricted by law in
the interests of national security, territorial integrity or public order in order
to prevent riots or crimes, protect public health or reputation, prevent the
disclosure of confidential information or maintain authority and impartiality
of justice.

In Polish Criminal Code, as well as in Ukrainian Criminal Code, there are
restrictions of the freedom of expression which are permissible in order to
protect other essential values: protection of the personal freedom, protection
of the sexual liberty and decency, protection of the freedom of conscience
and religion, protection of human dignity and honort, protection of demo-
cratic public order. But all the restriction of the freedom of expression in
these countries met the requirement of the European Convention on Human
Rights and Polish Constitution.

In both legislative systems the breach of the limitations to the freedom
of expression constitute the body of crime, the comparative research pro-
vides a deep analyze of such crimes accordingly to Ukrainian and Polish
Laws.

In Polish legal system the Criminal Code is the elementary source of
law regarding rules on criminal liability for breach of the limitations on the
freedom of expression. However, there are some peculiarities. Firstly, it is
protected implicitly. Secondly, it is protected through prohibiting of act that
may obstruct freedom of expression. Codes provide different types of penal-
ties or penal measures. The following will be discussed below: the penalty of
deprivation of liberty, the penalty of restriction of liberty, fine and adjudg-
ment of compensatory payment. Limitations on the freedom of expression
located in the Criminal Code are not collected in one chapter, but they are
presented in several various chapters.

Discussing the question if the countries reached the adequate balance in
establishing criminal responsibility for the breach of the limitations to the
freedom of expression, the following is concluded in research:
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In Poland, the balance in legal norms defined by the Polish Penal Code
between criminal responsibility for breach of the limits of freedom of
expression and lack of it, although not perfect, it is sufficient to imple-
ment the assumptions of constitutionally protected values, is not wrong.
In Ukraine, it can be concluded that the adequate balance in establishing
criminal responsibility for the breach of the restrictions on freedom of
expression has not been reached in Ukraine. Despite some changes for the
better achieved with the adoption of the new Criminal Code in 2001, the
protection of the right to freedom of expression needs more modern and
effective regulation. As it stated in the research, first, it is necessary to bring
Ukrainian legislation in line with the practice of the ECtHR, including in
matters relating to the criminalization of the propaganda of communism
and Nazism. It is also of a high importance to ensure that criminal sanc-
tions for an act (for example, genocide) and public calls to it meet the
proportionality criterion.

Answering the question of what circumstances should be taken into
account in criminalization of the freedom of expression, the researchers
provided the following statements:

Freedom of speech and expression, due to its fundamental impor-
tance in the rule of law, is of course guaranteed by national, international
or EU legislation. The most important legal acts that guarantee freedom
of expression are Constitutions of Ukraine and the Republic of Poland,
Universal Declaration of Human Rights, Charter of Fundamental Rights
of the European Union.

Criminalization is the legal recognition of certain acts as crimes and the
establishment of criminal liability for their commission. It can be carried out
not only by including new rules in the Special Part of the Criminal Code, but
also by expanding the boundaties of at least one of the elements of existing
corpus delicti.

The public danger of certain acts is the decisive factor for the legislator to
classify them as criminal. Public danger is inherent in a crime, which consists
in the fact that it (the crime) causes serious damage to the existing law and
order in society or puts the law and order at risk of causing such harm. In
fact, public danger does not depend on the position of the legislator. This is
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an objective characteristic inherent in the corresponding behaviour, aimed
at the relevant social relations. Public danger is not a static characteristic.
Depending on the stage of development of society, it may increase or, con-
versely, decrease and even disappear altogether. With regard to the standards
of the European Convention of Human Rights in resolving issues of crime
and punishment, it should be noted that certain provisions of the criminal
law and/or the practice of its application violate the guarantees provided by
the Convention.
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